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CASES 



ARGUED AND DETERMINED 


IN THE 

Cotirt of KING’S BENCH, 

IN 


Hilary Term, 

In tlic Fifty-fecond Year of the Reign C>eorck HI. (a) 


Haigh and Others azeanji Conway and Davidson, 

^ ^an. a5(I. 

Amrn^yGeneral obtained a rule in the laft If In a joint »c- 
term, calling upon the plaiatifFs to ihew caufe why 
the declaration filed againft the- defendant Connvay alone, fendantshas** 

l)cen outlawed upon different proctfs from that by wh cli tlie other was brouahe infa 
court, and no connexion be Ihewn between th** faveral wiiis of capias MHied againit each 
as fcferabie U the fame ouginal; as Wfttie the one Was outlawed Upon bjr^ 

or ginai, tellcd the loth of returnable on the hr(t return of £a/}er term, and con-^ 

tinucij regulaily down to the time of the outlawry ; and the other was arrefled upon a 
Iptcial tcUatam capiat liTued on the a4th of yifnl in Hilary vacation, and icfVed m ihts 
preceding Htlary\^ttk\ to which bail was put in ; and the plaintiff declared a]g;ain{f 
alone, alleging the PUllaWfy the other defendant in the /amt /ml ; the Court will fiO 
^iide the decUraU^ lot irregpl^i'ity. 

(a) Having Wen pfeiVjtkihed by a fevere illnefs from attending the 
Court dming the of this term, I am indebted for moft of 

the cafes now repoi^tfid to my friends at the Bar ; to Mr. £c/ai guei for 
the firlt cafe of Conwayt and more abundantly to Mr MaitU 

Tnd Mr Selvfyn the cafes from MelLfl) v, Bell to Clufteriuck 

“Jones incluhxe, as welt a$ for fbme others which follow, and which will 
be noticed iccordingry, I have fincerc pleafuie in making public my 
own acknowledgments to thefe Gentlemen for their valuable aififtance, 
and anticipate imoic honourable and lading fattsfadlzon to them m thg 
approving judgment ot the Profelbon. 

VoL. XV. B 
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CASES IN HILARY TERM 
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Conwaa'. 


(flatif5|* that the other defendant DaviJfon was Outlawed 
fait) /hould not be fet afide for irregularity, on 
the ground that Connvay aiivi DuuiJfon having been fued 
for a joint caufe of action, Davidjon had been outlawed 
upon diifercnt procefs by original from that by which 
the defeiKiant Comvay was brought into court. It ap- 
peared by the afHdavds, that on the 24th of April 181 f, 
being \n Hilary vacation, the plaintiffs illiicd againit 
diMnants a writ of teflatum fpccial capias from 
\dd^ex into Laucajlnre^' telL*. \ on fome day in the pre- 
■eding Hilary term, and returnable the fccond return 
of Eajler^ the quarto die poll of which was the 8 th of 
May \ upon which writ Conway was arrefted, and put 
in bail before a commilhoncr in the countiy, and notice 
thereof: was given to the plaintiff’s attorney on the 14th 
of May. But the procefs on whicli Duvidfon was out- 
lawed was an original, tefted ther loth of Aprils re- 
turnable tlic firft return of Eajler term, the quarto die 
poft of which was the ift of May ; on which day the 
capias bore telle, returnable on the fourth return of the 
fame term ; and tlie alias, plurles, and exigent writs, 
tefted refpe£rively on the 22d of May^ i4th^of Juncy 
and 3d of Julyy regularly iffued ; on the return of the 
latter of whicJi Davidfon was outlawed: ^md:a declaration 
was then delivered againft Conways that Davidfon 

was outlawed at the fuit of the plaintlfii in this caufe. 


Marry at now ftiewed caufe, and contended that there 
was no objection to different writs rilUiliug into different 
counties in the fame term againft feveral defendants in 
the fame a£lion, if there were no irregularity in the 
procefs againft either refpeaivcly ; for otherwife, where 
joint defendants live in different counties, as happened 


in 



IN THE FiETY-SECOND YeAH OF GEORGE HI. 

Ill this cafc, where the one lived in Mlddlejex an^ the 
other in La?u:afhire; and the latter is*arrcfted upon a tet* 
tatum capias iflued into his own county, the former could 
not be proceeded againlfc with eflecl to outlawry on the 
fame procefs upon which the arrell of tiie latter was made : 
for to enable the plaIntllF to do fo, he muft have fued out 
the antecedent pro'cefs of capias againft both before he 
couhl tell whether the one party would be arrelled on tlie 
teilatum capias or not j as after his arreft had tal^ 
it would be too late to fue out tlic antecedent writ of , [ 
capias in order to proceed againfl the other to OUjtlaWfy ^ 
by virtue of tlie original, which may be fued out^Jit any" 
time pending the adlion. And at ar^ rate a plaintiff' 
would be liable to this difficulty,, that the original might 
be t,efled back before the caufe of acffiori, when iti would 
render the outlawry unavailable. He would therefore 
. be driven to the alternative of abandoning arr'eflt 
of the one defendant and ferving him with ftefli' proi^fs, 
conne^ed with a proper original, in order to profecute 
the other to outlawry j which would be attended witfc 
additional cxpence and delay, and would deprive the 
plaintiff of the fecurity of bail for the defendant who 
had been arrefted. 

Lord EIlen^oj^^CH C; L The objcQion is that tliis 
» is not a dc^cl^t^ilbn one defendant, who has 

appeal edi, in t, to. feme fuif itf wffiich iho otlier defendant 
has been outlawed, if th^ writs iffued againfl: the two be 
not connc£ted:ai^ ref<^ablc to the fame original procefs. 
The proceeding^^^shft each may have been for the feme 
caufe of action, in the fame caufe.' 

Bayley J. The c^ufe in which Davidfsn was out- 
lawed commenced fubfcquently to this, in which 
B a Conway 


lilt* 

Cqnway^ 
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FriJay^ 

Jail. a4th. 

A ilcclaiatlon 

Ihuing that 
the plaintil^^i 
{M. and an- 
other) can fed 
to be efftefted a 
polieV) co'itain- 
ing that J. G. 
and Co. (lid 
make afhiunce, 
andaveiriijjijthe 
interfrt in/-'. JV, 
iS'., with a pro- 
mire by the de- 
fendant to the 
plain tills, in 
corifidcration 
of the pic- 
mium paid by 
them, was ht!J 
good, after 
yerdi/t ; lor it 
mnfi be intend- 
ed that the 
plaintiffs in- 
iurtd under the 
nanit'. of */. G. 
and Co., and 
that they were 
proved to be 
WJtlili) one or 
otbci 01 the dc- 
Icriptions of 
petfbns in the 
hat. a8 Geo, 3. 
c. 56. in whofe 
names, or ufoal 
Aile or firm of 
dealing, in fur- 
ance may be 
luudf. 


CASES IK HILARY TERM 

Conway was arrefted 5 and it is not true, 5 s averred/ 
that Davldfon was ever outlawed in this caufe, in which 
that arreft was nia<le. 

Per Curiam, Rule abfolute. 


Hellish and Another againjl Bell. 

J|N aflumpfit the deeJaratiou fl^atcd that the plaintiffs,- 
according to the ufage of mercLants, caufed to be 
cffc£lcd a policy of infurance, contaiiling therein that 
MelTrs. John Gore and Co., as well in their own name 
as for and in thd name and names of all and every other 
perfon or perfons to whom the fame appertained, did 
make affurance, See, : and, after fetting out the policy, 
proceeded to ftatc that in conCderation that the plaintiffs, 
at the requeft of the defendant, had paid to hina^^25/. 
premium for the affurance of tool, upon the policy, 
the defendant promifed the plaintiffs that he would be- 
come an affurer to them for the faid fum : an4 tlien it 
averred the intereft in tlie goods infured to be in one 
Ftrdenc William Schrnaling, 

At the trial before hoxA Ellenhrough C, at WeJI^ 
minjltry a verdirfl was found for the .plaintiffs. And in • 
lafi Michaelmas term the AHordey^Q^neral having ob- ^ 
tained a rule nifi for arrefting the j.iSi^gment, on the ’ 
ground that it did not appear by fhe declaration that the 
plaintiffs were either the perfons nam^d in the policy, 
or the perfons intereflcd therein 

Garrow, Parl^ and Marryaty now fhewed came, and 
contended that as it appeared on the face of the policy 
lliat Core and Co. infured ; and in the declaration, that 
11 the 
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« 

the plaintiffs caufed the infurance to J)e efFe£led ; it muft i ?? u. 
be taken that the plaintiffs Infured under the names of 

-I LI > If 

Gore 2nd Co.; and therefore at moft the objedliion only ovair.Jl 
amounted to this, that the plaintiffs’ title was defeo 
tively fet out, and not that it was defedlive ; which 
objedlion was cured ]by the verdidl. There was nothing 
incompatible in the fuppofition that the plaintiffs traded 
under the firm of Meffrs. John Gore and Co. ; and if 
that fadt were neceffary be proved at the trial to fup- 
port the declaration, it muft be prefiimed after verdidk 
that it was fo proved. Befidcs, the declaration alleged ;, 
that the plaintiffs paid the premium to the defendant, 
and that the defendant promifed to bdeome infurer to 
them. But fiippofing Gore and Co. to be difierent 
perfoas from fhe plaintiffs, there would not be any 
confiftency ; for they ntight be one of the defeription of 
perftrtis mentioiied in the flat* 28 G. 3. c. $ 6 ^ 

i ' - 

The Attornef^General^ Toppingy 2nd Abbott ^ Th^ ’ 

fjat. 28G. 3. c. 56. does not affedl: this queftioii. It is 
neceffary that it fhould appear on the record, that the 
perfon wlio brings the adlion is entitled cither as the 
party named in , ^he polfey, or the p<irty interefted j 
neither of whiqjii appear in this d^‘c]arailon : for it is 
ftated that the policy was effedled by Meffrs. John Gore 
and Co. who ate not iden1;ifijed with the plaintiffs by any 

(a) That ftatute,^iivbich' Repeals the ilat. 25 Cco, 3 r.44. cnaf^s, tliat 
it (hall not be laWful^l’or any perfon rocfftdt 4 policy of infmance on 
Hiips, goods, or pdjkfe^l^pcrry, without infnting in fuch pohtv the 
name or names or) the ufual (file and firm of dealing of the 

confignois or confignees 0^ the property to be infured, or the name or 
names, or the ufual ftilc and firm of dealing of the perfons refiding in 
Crc.1t Britain^ who fhall receive the older for and clfc^l fuch po)icy, or 
of the perfons who fhall give the order or Uireftion to the agents im- 
mediately employed to cfTcdl fuch policy. 


averment j 
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atainfi 

hhLU 


averment ; and the Intereft is averred to be in F. IV , 
Schmaling. But it is faid that the allegatioi.-> hi the de- 
claration that Gore and Co. iiiliired, and that the I'iain- 
tiffs caufed the policy to ht* clVech^'d, and that they pu:d 
the premium, and tliat tlie promife was made to them, 
could not liave been proved at the trial, without its ap- 
pearing tliat the piainliff's were the perfons dL.'lgnated l>y 
the dcfcrlption of John Gore ami Co. in the policy. But 
the only proof necefiary to jt.. lupportcd thofc allega- 
tions would have been Lliat tlie plaii/’ir;* employed Gore 
and Co. to cffccf the policy ; and as there is no aver- 
ment to idenllly Core and Co. with the plainUfFs, no 
further proof was neceflary. 


Lord Ei.lenuorough C. J, Here is a contract and a 
privity alleged between the plaintiffs and the defendants. 
The dccHration Hates that tlie plaintiffs caufedthe policy 
to be efieded, and then alleges the promife of tlie do. 
fend ant to have been made to tliem. I fliould have 
thought therefore that at the cbmmbn law ihls wouM 
have been a fiiffic^ont title in ihe plaintiffs to fue on the 
policy. That title however was rellrainect , by the 
Hat, 25 (i. 3. c. 4^. which required that tlie name of the 
agent circding the policy fhould be jhferted therein 
CO ncininc as .igeiit : and accordingly in Bray and Others 
V. hJu (/;), the wa.nt of this Was held to vitiate 

the poll . ! -h tl'o Hat. 28 G*i^i c. 56. wdiich 
rcpculvil 1.(0 iormot ad, and rcquir^|^J^t the perfons 
making or cauhn^, infiuanccs to fhould fall 

wuhin oiiC‘ cr otlier of the deferiptions therein men- 
tioned, but not that they fliould be deferibed eo nomine 


(tf) I 7'ermKcp,^\^, 


as 
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• 

as fuch ia the policy. The ftatujc therefore does not 
lUiid in die way of the plaintifl's' right to fuc, and there 
is no objeclion at the common Liw where a privity of 
contraft appears to e\ill between the parties. 


i8u^ 

agtunji 

2ri.L. 


Le Blanc J. The only queilion is whctlier it fliould 
be ftated upon the record that Gore and Co. are mere 
namesj or whether that may be Ihewn by evidence. 

Per Ctirianiy Rulti difeharged (a). 


{a) See Hell uud OtK'. s v, Ciffou, i If ThU 34;* 


Emly aad Others, Affignees of Burrough, a 

Bankrupt, againjl Lye and Another. >«.x4th. 

^.HlSN^was an ;i£l:ion of aflumpfit brougUc.und$r an .Where one of 
^ordcr of the Lord Chancellor by the pfeintiil|, as drew bills of 
affignees of the bankrupt, who was the holder of feveral own name, ^ 
bills of exchange at the time of his bankruptcy. The 
declaration, which contained different counts upon the with a 

* banker throvifeh 

bills, ftated that before the time of the bankruptcy, the medium OT 

- the fame agent, 

the defendants G^ifrge Lye and IE* L. Lye being part- who procured 

ners trading ^wnd^r the firm of George Lye and Son, otheVbUls^ 

E, L.Lye drew a certain bill of exchange on W JPilliamSy 

cn account and fir the ufe ^ the /aid partnerjhipy and hy the 

authority of G* XW»i;p'dyablc to H, Homey or order, two the latter has 

, r , U , .1 11 110 remedy 

months afterdate for 50/. value received : and then againil th part^ 

dated an iirf^^ment by Horne to Burroiigh before 

the baiikruptcfi' the prefentment, and non-payment of 

the bill, in the ufual way. There were ffmilar counts on for money 

' * \ liaJ ana receiv- 

ed through the meduiin of fuch bills ; though the proceeds were carried to the paitiurdiip 
'account ; the money being advanced folcly on the fecinity of the "^holc names 

were on the bills by wey of dij'countf and not by way of loan to the pai^crftiip ; though the 
hanker conceived at the time that all the bills were drawn on the partncrlhip account, ^ 

B 4 th* 
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Emly 



the reft of the bills, and alfo counts for money lent, for 
money paid to the defendants before the bankruptcy, 
for money had and received, and upon an account 
ftated. The defendants pleaded the general iffue. 

At the trial before "Lord Ellenborough C, J at Wejl-^ 
tninjier^ it was proved that the bills in queftlon were 
all drawn in the name of E. L. Lye That the 

defendants were carriers refiding at Warminjlcr^ and em- 
jdoyed Horne as tlieif book-keeper at ^alifvury^ where 
Burroitgb carried on the buii.vTs of a banker. That 
Horne was in the habit of receiving bills from his em- 
ployers, fome drawn in the name of the firm, fome by 
G. Lye only, and the bills in queftion by jB. L. Lye,, 
Horne earned thefc bills to Burroughs who was not 
acquainted with the defendants, but had received ftrong 
recommendations of them, and they were difeounted by 
Burieough various times ^ he making no diftinSferi De- 
tw’een the bills, but conceiving that they were all drawn 
on the partiierihip account. The proceeds of the bills 
were remitted and paid by Horne to the partnerfhip ac- 
count, and the difeount thereof allowed to him iii his 
account with the partnerfiiip. UpOn thefe fafts a ver- 
di£i was found for the plaintifFs for 4^19/. 10/. with 
liberty to the defendants to move to feUit afide, and 
enter a nonfuit. A rule for that purpofe having been 
obtained by Burrongh in the laft tcrm^ ' 

Gntronv^ Marryat, and ji. Moore nq|?%ewed caufc, 
and relied on the money counts ; c<^l^ding that the 
tranfaftiens r lative to the bills in queftion conflituted a 
debt due to the bankrupt from the defendants. Horne 
was tbeir agent ; and it was the fame thing as if the de- 
ftndants had reprefented him as fuch to the bankrupt, 

and 
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and required the bankrupt to ipake advances on tlielr 
account, taking a ticket or memorandum of the fums ad- 
vanced. Such a tranfaclion would have been money lent 
by the bankrupt to the firm. But the bankrupt, inftead of 
taking fuch memorandum, received bills drawn by one 
of the firm only. That perhaps may narrow his right 
upon the bills to recover againft that one partner only, 
but will not alter his claim upon tlie partnerfliip to make 
good the fums advanced by him on their account, and 
applied to their ufe. The bills were given by the one 
partner only as a collateral fecurity for the delit of both, 
wliich was not thereby merged *, as was determined in 
IVilfon V. Kennedy {a)^ where the debtor himfelf gave a 
proiyiifiory note for his debt : and the fame doftrine was 
held in puckford v, Mmnvell (^). In Siffhin^ v. Walker, 
and Another (c), the aftion was brought only upon 
• ihe^^ote ^ but here there are other ^<^ount6 which 
yill fuftain the demand, on the ground of the money 
having been received for and applied to the partnerfliip 
ufe. 


9 


x8ia. 

Emlv 

apiinfi 


The Attcrney^Geheral^ Burroughs Dampier^ and Cajberd^ 
contra. If this were a debt due from the partners to the 
bankrupt,. "for which the bills were given as a collateral 
fecurity, the argument for the plaintiffs might avail : 
but here tlie bankrupt had no previous account with the 
partners, and th^only tranfaftion between them, to con- 
ftitute a was the difeountof thefe bills j the remedy 

therefore be fought for under the bills only. But 

'v'* 

it is admitted that, according to the cafe of Stjfkin v. Walker^ 
the plaintiffs cannot charge the two defendants upon 


{a) I EJp. N. P. Cnf. 245. 0) 6 Term Rep. 5a. 

(c) a Camp. PT. J\ Caf. 308. 


the 
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the bills, which are only drawn by one of them in his 
own name. A party who clifcounts a bill muft be con-» 
tent M^ith the refponfibility of the perfons whofe names 
are on the bill, anti cannot refort to others whofe names 
do not appear on it, however they may be benefited by 
fuch difeount : and the cmiccption of the perfon who 
difeounts the bill cannot extend his rights. Here too 
the difeounter might have known the diltincHon be- 
tween the joint and feverat of the partners, hav- 

ing difeounted bills of both iIcKH|u’ons. A party may 
choofe to difcouut rather than Krid m )iK.y on bills, for 
the lake of entitling himfidl lo receive the inloreft in ad- 
vance : and the prefent receipt of it fiicws that the 
money was advanced on difeount, and not on a depofit of 
bills. Then as to the proceeds of the bills having been 
applied to the ufe of the partnerfliip j that alone has never 
been held fiilFiciont to charge the receiving parties with the ’ 
loan of the money fo applied: for that would be to make 
a ftranger to the bill liable, who gets it difeounted in the 
market, witliout putting his name to it ; the contrary of 
which has been determined in Fenn v. Harrifon and 
Amthcr (/;). In that cafe there was not only an appro- 
priation o( the money difeounted to the ufe of the defen- 
dants, but an exprefs promifeby them afterwards to take 
up the bill ; and yet the aftion was l^eld not to lie. 
The fame principle is recognized in The Bank of England 
V. Nenvtnan (/^), Fyicll v. Clarh (c), and in a ex parte 
Shuflicnvjyth [d). The cafes of Pinkney (r), and 

Carviek v. P^ickery (y'), were alfo mentioned oh the rule to 
flicw caiifc. 

(fi) 3 TtnnPcp. 757, and 4 Ttm A’/>. 177. S. C. 

ib) 1 Lcl. Huym. 44a, tiani. 57. S. C. (c) I JEfp.Rep. 447# 

{d) 3 yef.jtith 368. (#) I Salk. 126* (/) Dcu^L 633. n. 

z Lord 
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Lord Ellenborough C. J. ^fhe ffrft counts of this i3i2. 
dccJaraiion have been properly enough abandoned ; for --~- 

unqueftionably on a bili of exchange drawn by one againfi 

only, it cannot be allowed to luppiy by intendment the 
names of otliers in order to charge them. If the plain*^* 
tills therefore would reft their claim upon the bills, they 
mu ft confine it to J^, L, Lye. Tlie bills, confitkving the 
traufaclion as a clifcount between the parties, are his 
only. But it is contended that as the proceeds went to 
tlxo ulV of iJk partnorfolpj die pal tneis are therefore liable 
Upon the otlier counts. 1 am at a Infs difeover what 
dilFcionce that clicumftance can mak'', if it were r,ri- 
glnally a mere matter of difeount ; and 1 do not find 
•any evidence to llicw that it was any thing elfe. It was 
fuppofed indeed by' Murrsugh (the bankrupt), that tht> 
money would be applied to the partnerftiip ufc ; atid to 
fijjch \ife it was in fa£l: applied y but nothing paffed froiii 
^iie defendants to induce him to believe that it was a 
pairtnerftdp concern, and to lend his money on that 
account. It does not appear that any contraft of that 
fort took place, npr any thing more than the mere dif- 
couitt of the bills’: and it would be highly dangerous ta 
follow the proceeds, into the hands of every party to 
whofe uft th^y may be applied. If the bills had been 
void; as if foir inftance they had been forgeries; that 

mi;i:ht have;|rt&de a different cafe; bccaufe then no con- 

' ° T l'" 

fideratioa wulo have parted to the perfon difeounting : 
but here^-’^^qod confidcration was given for the dif- 
count, naniSy, the rcfponfibility of the drawer of the bills. 

In tlie abfence therefore of any exprefs contraft between 
tlie parties, it appears to me that we muft treat the tranf- 
a£tion as a mere difeount of tlw bills. 


Gross 
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Grose J. It is contended that this was money lent 
to the partnerfhip ; but it was only mere matter of dif- 
count, and not money advanced on tlie general fecurity 
of the partncrftiip, although it was applied to their ufe. 
At the time when the difeount took place, the partner- 
ftiip had made no contraft with the difeounter, who 
therefore muft be taken to have purchafed the bills of 
one of the partners only. If the partners were not 
liable at the time when the difeount was made, the 
fubfequent application of the money ^annot make them 
liable. 

Le Blanc J. On the fecuritics themfcivcs I think 
this aftion cannot be maintained ; for to charge the de- 
fendants on thefe bills, they muft appear to have been 
drawn for and on account of the partnerfhip. Tlie 
queftion then upon the other counts is whether thls^^^ 
a loan to the perfons to.whofe ufe the money was ap-* 
plied, or only a difeount of the bills. It appears to me 
on the evidence, iiotwithftanding the apprehcnfion of 
tlie banker or the clerk, or the fubfequent application of 
the money, to be merely a tranfaftion bf difeount, 
not an advance of money, taking the bills as a collateral 
fecurity. But where another fecurity is not ‘required, % 
the party who dilcounts a bill of exchange ftands in the 
fituation of a purchafer of the bill ; and therefore, ac- 
cording to the cafe of the Bank of England v. New man , 
cannot recover againft the perfon with whom he dlf- 
counts it, and whofe name is not on die bill, the money 
advanced by way of difeount. 


11 


x8ii. 


Emly 
- ■ tuahft 
Lve. 


Batlet j. I cannot treat this as a cafe of money 
lent to the defendants. Burrougb never confidered him- 

felf 
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felf .ft lemiing money to them: if he had, he would 1812. 
have made an entry in his bodks charging them as his 
debtors. There was no contrafl made between the par- ogainji 
ties at the time, nor any previous fubfilling debt between 
them. I think therefore that the difeounter has made a 
purchafe of the bill. If a perfon buy goods of another, 
who agrees to receive a certain bill in payment, the 
buyer’s name not being on it, and that bill be after- 
wards dilhenoured ; the perfon who took it cannot re- 
cover the price of Ills goods from the buyer ; for the bill 
is confidered as a fatisfa^lion. It has been fo held \ and 
I can fee no dllTorencc where money inftead of goods is 
given for the bill. 

Rule abfblute. 


and Another againjl Andrews. , 


^^SSUMPSIT on a policy of alTurance on goods on 
board the fliip Minerva^ at and from London to the 


The a^TbrciJ of 

goofh having 
rcrelvcd intfUi- 


All p’s difeharmng port or ports in the Baltic^ warranted 

free from capture in her port of difeharge ; with permit- th;a ihc /hip’s 

papers wt re 

fion to touch and ftay at any ports or places whatfoever taken away on 

and wJierefo^ver, and to load and unload goods, parti- pJece.ihig, by 

cularly in SitJf*/;. Tli.; iuterett was averred In W. 

SchmaiittjF \ and tlie lofs alleged was thac the fliip with in whole poit 

\ , , />»e was, did not , 

the goods on board was with force and violence feized, ^ivc notice of 

abandonment 

taken, detained by perfoiis unknown. to the defend- ' 

At th^'^l before Lord ElUnhotougb C. J. in London^ wiiter till the 
it appeare?^ that the fliip failed in Jugujl 1810, and pro- 

notice was top . 

liite, fiippo/ing an abandonment to be nccedary ; yet as the goods were finally feized and 
unladen by orders of that government on the 30tli of April following j it was held that 
the inctfc^lual notice of abandonment before given did not preclude tlic a/fured fxbrti , 
recovering as ior a total lofs, yvichout *py 'ibaudonmcnt. 


ceeded 



CASES IK HILARY TERM 


cccdod to Gottenburghy where flie was detaiuet^ with 
tiic convoy until the eifd of Ociober, when hie failed, 
and arrived off CarZ/Ijiun in the beginning of No^\'fnber* 
Orders were there given by the agent fur the ihip to 
proceed to S^iue^inemundc ; on licr arrival at vvlneh place 
the captain, liaving gone afliorc, returned with orders to 
fail away immediately- "i lie £hip accordingly fet fail, 
and put back to Cui wliere, in confLf(uence of bad 

weather the hael met with, iho was obliged to inidergo 
ibine repair^. On the ytli of Dtcrmbt r^ WiiUll ^he fhip 
was under repair^ jier jiapcrs were taken away, and fl'e 
remained in that ftate until the 30111 of April 181 1, 
when her cargo was fei'zcd and unladen by a military 
force adting unilcr tlie orders of the S'lVLviiJfj gi^vernment, 
and w'as never relloted. It did not appear precifely at what 
time the imelligcnce of the ftate of t:ie fiiip on tJie yth 
of December reached the plaint ifTs j they began ho'Wevcr 
to deliver notices of abandonment to fcvcral of 
derwriters on the 8th of January 18 ii, but not 
not ferved on the defendant until the 17 th. Tlie adlion 
was commenced in Trinity term 18 ii. Lord JSllcnbo^ 
r:ug/j C. J. thouglit tliat the abandoi^ment had not been 
made within .\ reafonabie time ; and the jury accordkigly 
huin*^! a verdn I fur the defendant. A rule nifi was ob- 
tiim d m tlio luih torin for letting alidc the vardicl and 
h . •» . a new trial, on tlic grouinl that iu the conclufion 
th'-re had bc'on a. t^otal lofs, and confequeiltly that notice 
of abanrlonmcnt was not ncccffary. 

Dark, Tofpii^g, and^ Tandy, now flicwed" ckufc, and 
contended , that this was not a cafe of capture but of 
detention, which therefore rcndercil au abandonment 
rh.cefiary. ft is averred in die declaration that the fliip 
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was witU force and violence feized, taken> and dctuified ; 
and it appears clearly that tlic plahitltTs meant to avail 
themfelves of the detention only, for they had given no- 
tice of abandonment, although not within due time. In 
Tunno v. Edwards (/?), I^ord Ellaihrough faid that it 
was an eftablifhed and familiar rule of infurance law, 
that where the thing infixed fubfifts in fpecie, and there 
is a chance of its recovery, there muft be an abandon- 
ment.” There the goods infiiretl had been feized and 
confifeated ; there was no abandonment : and afterwards 
half the cargo was reHored, which produced more than 
the whole value- The Court there faid that in order 
to have made it a total lofs, there ought to have been all 
abandonment. The plaintifls here meant to give a notice 
of abandonment in time. {^Baylcy J. 'Jlicy now roly on 
the feizurc of the 30th of Aprils and claim as for a total 
lofs.] It is not competent to them to do that, having 
givjfi notice of abandonment previoufly. Can they re- 
cover upon this record as for a capture ? \_Le Blanc J. 
The record ftates a feizure. Lord Ellcnhcrough C. J. Every 
capture is a feizure.] In a policy the vcosCi feizurc docs 
not contemplate a hojlile feizure. [Lord Ellcnhorough C. J. 
By t\i% term feizure thQ parties muft have contemplated 
hoftilc feizure or capture.] In Hodgfou v. Blakijhu (//), it 
was holden" that notice of abandon ment was necelTary, 
though the fhip and cargo had been fold. [Lord Ellcn^ 
b.roughC. J. The general convenience of making an aban- 
donment has led to an opinion that it is more nc ceil ary than 

, ■'t- 

it really is; ' A„ party is not in any cafe obliged to aban- 
don : neither will the w^ant of abandonment ouft him of 
his claim for that which is in fa<ft either an average 
OT a total lofs, as the cafe may be. Where there is an 

(tf) 1 % (b) Pat ZAO, 6th edit. 

abandon- 
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abandonment, the rilk is thrown on the underwriters : 
where there is no abcin^onmcnt, the party takes the chance 
of recovering according to his actual lots. I-iord Kenyon 
held that, without abandonment, an average lofs might 
be recovered. In this cafe would not the detention from' 
the 7th of December to the 30th of April amount to an 
average lofs ; and if fo, and that had been put to the 
jury, mull they not have found a verdifl. for fome lofs ?] 
In All*wood V. Henchcll {c)^ Lord Ke^tyon thought an aban- 
donment ncccflary ; obferving that the allujcd mufl 
make his cle6lion fpeediJy, whether ho will abandon or 
not. [[Lord lUlenhorGugh C. J. But there he permitted 
the affured to recover an average lofs. In that cafe, con- 
nftcntly with the do£lrine now contended for. Lord 
Kenyon ought to have directed a nonfuit.] In cvife of 
hollilc capture, notice of abandonment is not necellary : 
fo if the thing infured goes to the bottom of rfea^- 
But here there is no queftion of hoiUle feizure j Sjiis 
country was not at war with S^veden. This is the cafe 
of detention by princes, where abandonment is neceflary.- 
fLord Ellenhorough C. J. Abandonment is only neceflary 
to make a conllru^tive total lofs.3 , 

The Attorney-^Gcneral^ contra, was flopped by the 
Court. 

Lord Ellenboroxjgh C, J. I hope that nothing 
which has been faid during the difeufiion of this day 
will induce any perlbn to forego the pradtice of abandon- 
ment, whicli is very convenient. But we are clearly 
of opinion in this cafe, that there fliould be a new 
trial. 

Per Curtain^ Rule abfolute.. 


(/sj ratk*S 
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Raper and Others aiainfl Birkbeck and Others; 

^ Siih. 

^HIS was an a£lion brought on a bill of exchange for a birofev- 
534A igj., drawn by one Crofsley on Samuel Sha<Lue hu*’, 7 .i'r!Vpt'("a 
and Co., and accepted by thorn, at Meifrs. 7 

and Co., London j payable fix months after date. The »'« 

\\ 1 ili’M*' on ir, 

declaration, after Hating feveral indorfements over to the “ ? ' <4^ 
defendants, alleged an irulorfement by them to tlic au-./s/’ :i„.i 
plaintids by name ; and tlicn averred in the ufual w^ay ho!ioui!77'!^^^ 
the prefentment of the bill for payment at LacIl'rookdSy ^ 
and their refulal to pay it. At the trial before Lord 

to 

'llllenhorough C.h'xw London y after lafl Trinliy term, it wlu>, 

appeared that the defendants, who were bankers in bun ^ 


TorhJloireyY^ilS. th • bill in quellion, with others, to the phiu- h!ln(7^ 

tiSs, who were likewife bankers there ; and it was then !“]!’''* " 7 " 

in a pfrfe'ft ftatc, with the feveral indorfements and ac- Jbcaucpi imt-i 

V but prdf'utl/t 

ccptfnpe on it. When the bill became due on the 21ft obiervin.^ iiu* 

mi flake, \viof(5 

of January 181 1, being then in the hands of Do^^n and under it ‘ ( 
Co., their clerk carried it to the general clearing-houfe li 

of the bankers in London y and received it back from 
LadhroohVs clerk as a dillionourcd bill, wdth the words 

bill for riiK MO** 

«« no account” written thereon. But as there was alfo uom offhe 

. 1 1 1 r • T r r plaintiffs, W.'iofa 

wnatten at the back of it, In cafe of need apply to mdorieQcnt 
BolJera zndCo.y^’ the bill was font to Boldcro' s honie hdatlMt ibc 
in the courfe of the clearing hours, where H. Boldcroy nTb 

onc.qf the partners, upon reccivinj; the bill from his i>f 

^ ^ nud.ikc, r-iio!ic 

clerk, intentfing to allow it in account with Donvn and ruovcr npy.i 

' tbr; bill a^ranifl 

Co., drew his port through the acceptance, and cancelled prioi indoriers, 
it by miftake, thinking it had been an acceptance payable 
;lt their houfc : but the bill had not then been allowed 
in the clearing-houfe, nor taken down in the clearing- 

Vo^. XV. C book^ 
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book 5 and in kfs «than ten minutes from the time oi 
cancelling it, the clerk informed him of his miftake, 
and wrote under the acceptance, “ Cancelled by mif- 
“ take,’* to which H, Boldero fubferibed his initials* 
But neverthelefs the bill was taken up by Bolderd^ houfe 
for the honor of the plaintiffs, with whom they had an 
account, and was never out of their hands afterwards* 
On the following day, one of the prior indorfers called 
at Bolderds for the bill in order to pay 't ; but on finding 
that the acceptance had been cancelled, faid that as it 
appeared cancelled, he would not take it up* Upon 
thefe fa£ls, the jury found a verdift for the plaintiffs : 
and in the following term the Attorney-^General obtained 
a rule nifi for a new trial, on the ground that the can- 
cellation, in fafl:, though accidental, threw a difficulty 
upon the defendants of recovering over againft the prior 
indorfers, as it would be neceffary to go through th^fauic 
metlia of proof to eftablifli their claim over againii fuch 
prior indorfers ; a difficulty which ought not to be 
thrown upon them, efpecially by the ack of the then hold- 
ers of the bill ; and which difficulty might be increafed 
by the death of any of the witriefies in the mean time : 
and therefore he contended that this adtion did not lie. 


C arrow and Hoircyd ftiewed caufe againft the rule,- ^ 

and faid that the only pretence there cpuld be for difturb- 
ing the verdidl was that the effedk of this accidental can- 
cellation might be to prevent the defendants from re- 
covering over againft the prior indorfers. But their 
legal remedy upon tlie bih remains tlie fame as before, 
liowevcr the circumftance may throw more of difficulty 
in their way, and require fome additional proof by way 
cf explanation. This is no more than might Jiappcn 
3 from 
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from any cflher accident to which a bill of exchange i$ 
liable ; as if it (hould be obliterated by a quantity of 
ink falling upon it, or torn by a child 5 and yet it cannot 
be contended that in fuch cafe the party would be pre- 
cluded from his remedy on the bill. It is obfervablc 
that this cancellation was not only done by miftake, but 
•was done alfo by a perfon who had no authority to can- 
cel ; for the acceptance was at Ladhrooke^s, and not BoU 
deroh acceptance. But wherever an inftrument is not made 
an end of, then if any thing be done to it by a perfon 
who has no authority to do the a£l-, the aft fo done will 
not vitiate it. In Fernandez v. Glynn {a^ it was held, 
where a banker’s clerk had cancelled a cheque by mif- 
take, but had afterwards written under it, Cancelled 
by miftake,” that the banker might notwithftanding 
return the cheque unpaid, for he had not thereby made 
hrs own- 

T}}* Aitorney-Getural contra. The object ion is not of 
the plaintiff’s own railing, but, as appears by the evi- 
ilence, has been made by one of the prior indorfers re- 
fuling to take the bill up on that very account. The 
queftion then is whether the defendants, before they 
are compellable to pay the amount of the bill to the 
plaintiffs, have not a right to require that they (hall be 
placed in fuch a fituation as to have the ufual means 
furniflied them of reforting over againft the prior in- 
dorftlrS. If they have fuch right, it is an anfwer to this 
a£lion ; for it is d^ar that the cancellation will impofe 
upon them many difficulties of proof out of the ordinary 
courfe. The bill upon the face of it appears to have 


1812. 

RAffiR. 


(4) I Caf* 4t6, in a 

c 2 


been 
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been paid ; and it will be nccefhiry, in order* to fuppori: 
any aciion on it, to into evidence explanatory of that 
circumdancc. 'i hat evidence may be removed out of 
the reach of the defendants, either by deatli, or a variety 
of other a»-cidentb. It is faid that this is the common 
chance attending upon all cafes ; the anfwer to wlvicli in 
the prefent cafe is that the parties thcmfclves, who held* 
the bill at the time, had no right by their own add to 
impofe tliefe difTicultics upon otlicr«, tliough if the law 
had call them upon the defendants, it might have been 
diiTcrent. 


Lord Ellenborougii C. J. I fliould have felt con- 
fiderable preflure in the argument ufed on behalf of the 
defendants, if the fadd had borne them out. Undoubt- 
edly the indorfees, generally fpeaking, are bound to re- 
turn tire bill to the indorfers in the fame plight as the^ 
received it, and unchanged by any adl of tlioirs' : but I 
cannot confidcr the adl of Boldcro as the adl of tlie in- 
dorfccs, for he had no authority either exprefs or implied 
from them to do the adl, and the whole originated in his 
millake. The cafe then comes to the inilances put in argu- 
ment at the trial, of a blot having fallen upon, or a child 
1 laving torn or deftroyed, the inftrument. In fuch cafes 
the law is not lo (Iridl as to require the precife formal 
proof which is ordinarily required •, for that would be 
at once to preclude the party of his remedy. I remem- 
ber Pot}:ier{a)^ in his treatife on bills of exchange, 
fpeakhig of an acceptor who has put his fignature to a 
bill, but has not parted with it, fays> that before he does 
part r/ith it, il peut changer de volqine et raycr fon ac- 


<< ceptation.^* 


(4) a W. I. ch 3./ 3. 
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ceptutiofi/’ A fortion, then, a ihml pcrfou who can- 
cels u]i acceptance by miflake, having no authority fo to 
<lo, fhall not be hehl tliereby to make void th^ bill, but 
fliall be at liberty tocorre^^l: that miftake, in furtherance 
nf the rights of the parties to the bill. 

Per Curiam^ Rule difeharged* 


i8ia. 

Kapur. 

BjHkbucji, 


Jones and Ar.othcr, Afilynees ofMiNOAY and Co. 

'■ 7..«. Jitii. 

Bankrupts, ci^irinjt Da-yer and yliiother. 

IN aluimpfit for money had and received, by tlie ^ 1 7... r 

(Icfemhuits to tlic ufe of the pialntifTs us ulhguecs, 
j!he faCbs of the c;ife, as llicy appeared in evi<!cncc at j, 

the trial before Lord £lIe/jkrou((/j C. J. at GmldhaU^ 

^ t'otift nr <-/ til..; 

were tliefo. On , the x6th of DcLcmler Edmund tnn nv* m-r, 

1‘literi^f b^ing indebted to and Co., transferred },,s r^'^'rKnV../ 

to by a htle-notc, or bill of parcels, in the joint ‘ ' 

names of lumfcdf and [Fa/Ziree, a large quantity of bacon i«'re 

... ^ wllLlV » lie pi't* 

then Ijfing In the name of Cotteril only at JjriJiy-ynrd rln/ei ot jr{>rjas, 
wharf and two other wharfs 5 and at the Lmc time wha’i? 
handed oyer to them an ordeif, in Ids name alone, upon ‘^1 c^h < d 
rhe wharfingen; for the delivery of the bacon. The bacon 

^ J iim<* (it ihu l.\lc 

eontiaucil however at the wlrarfa in th*? n..u'ne of Cotteril 

V. hn;/u.} 5 ..r for 

untn tlie 1 3 til of following, <luring which time he thcii. i;vHv of 
difpofed of fevcrul lets of . it, which were delivered by ru'iidiVtlw n/to 

»cniain in tf <• 

ra'no of tlic for f'^vi ral m- ntlis after ; dm itijr wincli time tlic feller difiior^'d n .c pait 
lhcr^>r; lint iinon nofiee cf ili" feller’s infolvcncv the piircIia'Li CJirled the orticr to the 
i*'lMrliii}!rr‘i , aiid h<»d the j:;oods tian^lcirtti into Irs ovyn name; and nine day:. a»t i rlut 
ihe Itllti hoiL'iiiir hdukrtipi : Held that the .iff jrn.cis ««f the hankuipt wtre iK t cut irh d 
to thefe j>oods; for there was a complete tiansler of t!ic puffcliioo belorc ilx bank- 
uipu y. 

ij.7. Whether the ftatntc would at any rate have eAtcn(!(’^ to goods the joint propertv 
of two tiadrrs, hut dcpofited at the wliaif in the name of one only, who, aftci inch lale 
;ii Ids own name, hecunie hanki upt ? 

1^'. Alio whether a brokei, who fells goods and receives the moniv for ihem on ac- 
count of hi' princip 1, can controvert his title to the goods in an a^ltion brought agaialt 
him by the piincipal for the monev ? 

C 3 the 





CASES IN HILARY TERM 


^8 II. the wharfingers to his order. On that dny Cotteril 
ftopped payment-, of ^yhich circumftancc Mingay and 

a i \r.,ther, Co., the veiidecs, being apprifed, in confequence thereof 

Alfii* II I s, Sfc'. 

lodg'L-d with the wharfinger at Bridge^yard the order 

XJ W y K K « • 

of the vendor given to them in Decemhur^ and in the 
evening of that day the bacon was transferred by the 
wharfinger into their names. On the 22d of June Cot^ • 
terll became a bankrupt; and in the July following a 
commifilon of bankrupt alfo iflued againft Mingay and 
Co. Ill Augujl tile defendants fold the bm’on, as brokers^ 
for and on account of ihc plaintiffs^ from wiium they 
received, and lodged with the whiirfinger, two orders, 
for the delivery of the bacon to the purchafers. The 
defendants hud fince received notice from the alTignces 
of Cottei il to pay to them the proceeds of fuch faje, in 
confoquence of which they withheld them from the 
plaintifis. A verdidl was found for tjie plaintiffs foi^ 
6844/. J2S* 6 J, ; and in the following term the A^orney^ 
Getteral obtained a rule nifi for a new trial, ofi the 
ground that Min gay and Co. having fuffered Cotteril to 
have the pofleflion and difpofition of tlie bacon up to the^ 
time of his infolvency, their taking pofleflion at that time^ 
was fraudulent as againfl the creditors of Cotferil^ who 
were therefore entitled to the goods under the ftatute 
a I Jac, I. c, 19. /. II. 

Park and Scarlett now fhewed caufe upon three 
grounds ; i ft, that as it appeared that the defend^-nts 
were employed by the plaintiffs, as agents for them, to 
fell, and under that employment, did aiiftually fell and 
transfer the goods to the fcveral purchafers on account of 
the plain tifls, it W'as not now open to them to contravene 
their own atts by impeaching the title of their em- 
ployers : 
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ployers :*and they compared it to the cafe of a tenant, x8ia. 
who is eftopped from difputing thfc title of his landlord — - 

under whom fie holds, idly, That the pofleflioii of Cot^ and AMo»l»er, 
terily being a pofleflion on account of himfelf and WaL 
laccy who it appeared was jointly concerned with him in Dwyer. 
the^ bacon, and was not Involved in his bankruptcy, wa$ 
not within the ftatute*, v/hich had never been extended 
to cafes where the podelfion of the bankrupt was a 
joint one. {^Le Blanc J. The bacon itood in the name 
of Cottcril only, and the order on the wharfinger was 
from him alone. J Thofe c ire um fiances are confiftent 
with a joint property, which it appears this was. 
lace might undoubtedly have difpofod of the bacon before 
die bankruptcy, and if he had fo done, t^ie allignces of 
Cotteril could have bad no claim agalnft him. 3dly, 

(Which was the principal point in the cafe,) the transfer 
of the bacon into the names of Mingay and Co. was not 
frau^ulefht, but the pofleflion was thereby changed and 
vefted in them. The order in Decevihcvy under which 
that transfer was made, was given to them bona fide at 
a time when Cotteril was perfcftly folvcnt : and though 
it was not then executed, npr until after they had notice 
of his fnfolvency, yet it was executed feveral days prior 
to his bankruptcy, and with a bona fide intent on the 
part of Mhigay and Co. to poflefs themfelves of the 
goods, and not to cover the poflelfion of Cotteril : this 
therefore was a valid execution of the order, and changed 
tbfi. pofleflion from the one to the other at that time. 

But the fiat. 21 Jac. i. r. 19. /. J i. transfers only to the 
aflignees fuch goods as, by the coiifent of the true owner, 
the bankrupt has in his pofleflion at the time of his hauk-^ 
ruptcy. Unlefs therefore the words at the time of his 
bankruptcy can be conftrued to mean before his bankruptcy^ 

C 4 the 
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xS.2. the (latute docs noj attach. This cafe is very diflin- 
guilhahlo from Darby v. Sitiith (a), 'Fhere the pl.iintinSj^ 
and'Aiiotlfr, wlio W'cre truftces, fullered tjic bankrupt, in dereli< 5 tioa 
of their ttuft, to remain in pollelhon, and to acquire a 
right in tlie goods 5 and jull upon the eve of his bank- 
ruptcy endeavoured to repoircfs thcmfelves of them. 
But Lord Kenyon confidcred that they had no authority 
to dofcMt the right of the affignees : and if that were fo, 
t!e’n the bankrupt mull be taken to h:ive had the full 
owncrlhip at the time qt his bankruptcy. 

The Attorncy’-General and Lazaes^ contra. The fame 
argument that has been relied upon in this cafe, that tlie 
pOiTelhon was changed before the bankruptcy, was alfo 
flrongly preUbd in Darby v. Smith, but without fiiccefs ; 
and there is no diftinclion between lliat cafe and the 
prefent. There the bankrupt had acquired no' property 
in the goods before his bankruptcy, having failed td. pay 
the inflalmcnts for them to his wife’s truftees, which he 
had contra6led to do ; and the truftecs on the eve of his 
bankruptcy refumed the pofleillon ; yet the cafe was 
held to be witian the ftatute*. ^Bay/tyJ, Did not j^ord 
Ke?iyof} decide that cafe on the ground tliat the fruflces 
futlcred the bankrupt 10 have the pofTcffion, onler, and 
dirpofition of the goods down to the time of Itis baiikv 
ruptcy i the report hates that he fo faid. Lord Ellcn^ 
horrigh C. J. If Lord Kenyon had confidcred it other- 
wife, I ihould not have thought even hij authority binclhi^, 
w'hen oppofed to the clear intelligible words of the (la- 
tulo.J The fa<ft was ccrtrmly otherwife \ for the triiL 
ices took pofleffion the evening before the bankruptcy. 
That cafe therefore decides tliat, although tlie poflelhou 

(«; S S 3 . 6 Frf, jun. j^%Z. S. C. 
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may be taken before the bankruptcy, ftill, if it befrau- 
tlulent, it will not prevent the llatute from attaching. 
Here the taking poilcillon by Mingny and Co, is alike 
irauduicnt with tlie pofleillon of the truilees in that cafe. 
Having the order for the tiaiibier delivered to them in 
December^ thc'y laid by from that time until Juncy and in 
the interval fuflered Cotterll to dilpofe of a part of the 
goods, thereby furnilhirtg the bed toft of his having the 
control over them. It was onlv noiitc of in- 

J X 

lolvcncv that tha y toe;!: i]cps to i.iin iJie poncllion, 
JjLit tii.n podahion, alter tiicy liad fiiii‘ei\-Ki CJtcnl \o 

i 

tragic witli the goods as his own, and'thavcby deceive tlie 
world, is fraudalent, and recording to cafe (a), 

idiin tliO hat. 13 c, 5. On the 2<1 point; if VAiluice 
allb fullered Cottcnl to huve tlic poflellion as his own, he 
cannot be in a better filuatioii. On the 1 11 point ; the 
defendants are liable to the rc.d owners, wholbcvcr they 
be, for the value of thefe goods. If therefore the 
plaintilTs are not fuch^ they cannot recover In thlb aclion, 
where the right to recover depends upon the qucflioii 
ill wliom the title to the goods is. It would be 11 range 
to hold j:he defendants liable at all events to tlie plain- 
tifls, becaufc they may have impofed thcmfclvcs upon 
them as the real ov/ners • for would be to make 

-t-kem liable both to the plaintiiL and to the veal 
owners. 


1812. 

JoN;ts 

and Atu>i her, 
Dwvfc«* 


*“]Cord Eelenborough C. J. How the llntute of 
Elizabeth applies, and how the caf: can be compared to 
a conveyance within that adh, I am at a lofs to conceive. 
The qiiellion depends on the ftatiUc of Jamesy and that 
^ipeftion is whether the goods can be faid to have been 
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l8il. , 

Jones 

i;id Another, 
^fTignces, kc. 
a^ainj} 

PwyjCR. 
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in the poffeffion of CoUeril^ as the true owner, nt the time 
be became baniru^t. ft feems to me that the pofleflion was 
as completely removed out of him as it could be. A com- 
plete change of the property took place by the transfer 
made in the wharfinger’ s-books. If I were at liberty to 
conftrue the plain words of the ftatutc, “ at fuch tinte ns 
they Jball become bankrupt to mean before the bankruptcy, I 
muft here extend that conflrudlion to nine or eleven days 
before. Where then am I to (lop ? There is no period 
of time which may not be engrafted on the ftatute by 
fuch a conftruftion, if I may depart fo far f/om the 
clear language ufed in it. The cafe of Darby v. Stnith 
has been much preffed upon us. That was a cafe arif- 
ing out of an arbitration. The arbitrator, in forming 
his judgment, was of opinion that the pofleflion of the 
truftees was colourable ; and the Court, in upholding 
his judgment, muft I think be taken to have adopted 
the opinion, that the goods ftill remained in the^poffelTion 
of the bankrupt, in whofe houfe they were, up t5 the 
time of his bankruptcy. I cannot conceive that they 
meant to fuperfede the clear intelligible words of the 
ftatute. Its language is pofitive and emphatical, and 
incapable of being obfeured by any conftru£lion; and 
I muft have ftronger expreifions than I find in Darby v. 
Smith before I confent to fupcrcede it. It would be 
highly dangerous by any coiiflructioii to vary the period ' 
of time fixed by the ftatute. It is not ncccflary to 
difeufs the other points. With refpeft to the .j^Jnt 
ownerfhip of Wallace; if it be in the ufual courfe of 
trade to depofit joint property in the name of one onIy> 
the argument may be good : if not ufual, I Ihould think 
the property would pafs \ but that ufage perhaps is a 
queftion of trade for the decifiou of a jury. The other 

point. 
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point, vfhcther an agent, who has fold and converted 
the goods of his employers into money, can fet himfelf 
up to refift their title^ it is not material to confider ; in- 
afmuch as if he were at liberty fo to do, the defendants 
in this cafe are not entitled to retain the money either 
oir the conftrudlion of the ftatute 13 Elizabdh or 
ftat. 2 ( Jac. I think therefore that the plaintiffs arc etv* 
titled to recover. 

Grose J. concurreiL 

Le Blanc. J. As upon one point of this cafe the 
Court is unanimous, it is not neceffary to confider the 
others. Upon the principal point, I think the cafe 
neither within the ftat. 13 EHz. nor that of the 21 Jac» 
There is no fraud imputed to the order upon the whar- 
finger, given by Cotteril on the i6th of December: at 
that* time he was not infolvent: the only fraud imputed 
is to the execution of that order on the 13th of June: 
yet pofleflion was taken nine days before the bank- 
ruptcy, by the transfer of the goods into the names of 
MifJgay and Co., which was all that could be done to 
change the property. But the ftatute of James gives to 
the aflignees fuch property only as the bankrupt has in 
,^his order and difpofition at the time of his bankrupt cy : 
and in Darby v. Smithy the pofleflion taken by the truf- 
tees on the night before the bankruptcy was confidered 
"bjy the Court as no alteration of the bankrupt’s pofTeflion, 
fo that he was ftill in pofleflion at the time. I can- 
not therefore confider that cafe as carrying the words of 
the ftatute beyond their ordinary import 


^7 

i8i2« 

Jones 

and Another* 
Afhgnccs, &:c. 
againft 


BiiYtEy 
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i8J2. 


Jones 

apd Another, 
Arnjjrux's, &C. 

JjWk LK, 


Bayley J. I agre§ v/ilh the reft of the Court. Th^ 
llatute of Jiimes applies only to cafes. where the vifiblc 
ponbffion remains in the bankrupt dov/n lo the time of 
his bankruptcy. Dathy v. Smith does not militate againft 
this conftru£lion. In that cafe it was confidered that 
no change had taken place in the vifible ownerlhip, but 
that the goods remained as much in the poflbfTiun of 
the bankrupt, as if the pcrfoii wlio took pofnHion for the 
truflees had not been tl/erc. Lord K. ''ynn in his judg- 
ment confiders that the trullees had no to take 

pofteflion ; which clearly fhews tliat he tliought the 
bankrupt ftill in pofieffion. If Darby v. Smiib lias been 
confidered to apply to cafes wheie the pofleilion has 
been changed before the bankruptcy, it muft bo confi- 
dered fo no longer. In tlie prcfciit cafe, it is true, tliat 
Mifigay and Co. foiborc taking pofibfiion until the ir^th 
June y but they lorbore'at their own peril; fenr if 
tcril had committed an adf of bankruptcy before tkat 
time, they would have loft the goods. Their taking 
pofibiTion oil that day ivs ilie fame thing as if the order 
had been then given to tliern ; at wliich time there is no 
doubt but that CbAVr/’/was competent to have given fuch 
order. 

Rule difeharged. 
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PoWEtL and Others agti'mjl Divett and Others. 

F allumpfit for the non-performnnee of a fpecial agrcc- 
nieiit for tlie piirchafc of wool, which wais* tried 
before Lc'rd Kilcnhorough C. J. in hondon^ it appeared 
in evidence, tliat on the 6th of Jilarch i8io one MarJJiy 
the plaint: broLcr, fold to the defendants a parcel of 
w^ool, and delivcivt! to the parties the ufaal bought and 
fold-notes; and aftei wards entered it in his books, but 
fuch entry w.is not fi;;ned. The note delivered to the 
plaintid's by the broker was originally in tbis form, ad- 
drchctl to Mefirs. Pcmull and Co. Sold for your 
account to McJrs. D'lvdt and Co., the following parcels 
of SpantJJj wool, (a few bags more or Icfs,) of each 
murk, viz, (fpccifying them and the rates of price) cuf- 
tomary tear and allowance. To be paid for by accep- 
tances at two, four, fix, and eight months.^^ And there 
was a counter bought-note delivered to the defendants. 
On the fame day, after the notes haxl been rofpcQively de- 
livered, one of the plaintifFs, the vendors, brought^ their 
note back, and reprefeiitcd to Marjl} that it w'as nepef- 
fary to have a claufe inferted jn the note, that the 
damaged wool Ihould be taken at a valuation ; that 
Mazaredcy of whom the wool was originally purchafed, 
had fo told hire. Whereupon the broker, though re- 
•nWnftrating againft it, inferted in the plaintifrs' note a 
memorandum to this efieiT ; Such part, as may be da* 
maged to be taken at fuch allowance as fliall be fettled 
by two experienced brokers.” No fuch alteration w'aS 
made by the broker In the defendants’ note, nor were 
diey informed of the alteration until n coiifiderable time 

after- 


yan, 

A irn»erj3l ** 
tM.ition in a 
Kilo- note by thc 
br. ki r, after 
tin; baijJ^aia 
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fo ulleicd by 
him. 
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lilt* 

Powell 

againft 


afterwards, when they objefted to It. The declaration 
contained counts ‘on the original contraft, and on the 
coatrad as altered in the plaintiffs’ note, and averred 
that the plaintiffs were ready to deliver the whole of the 
wool, but that the defendants refufed to accept the bills, 
&c. But the plaintiffs having produced in evidence the 
altered note only, Lord Ellenhorough was of opinion that 
the alteration annulled the contraft, and thereupon 
direiled a nonfuit. In the laft Michaelmai term the 
Atiorney^General obtained a rule nifii for fetting afide 
the nonfuit, and for having a new trial, on the ground 
that the contrail made by the broker, and evidenced by 
the delivery of the bought and fold-notes, was binding on 
both parties, and that any alteration of the contrail after- 
wards by one of the parties only, without the alTent of the 
other, was merely inoperative : and he cited Hepian v* 
Neale (a), where Lord Ellenhorough had confidered that the 
entry of the contrail made and figned by the broke?, as 
tlie agent of both parties, was alone the binding con«* 
trail j which would be good, though no bought or fold- 
note was afterwards fent to the vendor or purchafer j 
that being only done for their information. 


Pari^ Topping^ Waltvn^ and Marryat^ now fliewed 
caufe, and contended that as the only evidence given at 
the trial was the altered note, and as it appeared that 
the alteration had been made by the plaintiffs’ broker, 
at the inftance of the plaintiffs, and without the knoV- 
ledge of the defendants, the original contrail was there-** 
by extinguiflufd, and the prefent ailion could not be fuf- 
tained. 

(<f) a Camyh N, P* 337# 

The 
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The AttorneyGeneral and Gurne^i^ contra, denied that 
the plaintiffs, by the alteration, deftroyed the legal effeft 
of the contraft as it originally ftood. By the delivery 
of the bought and fold-notes to the parties, a perfefl 
contraft was conftituted, which could not be altered 
without the confent of both. The defendants might 
have brought an a£lion on their note, as they did not 
confent to the alteration. It may be admitted that an 
alteration in a material part of a deed or a promiffory note 
will deftroy the effedl of the deed or note ; but thofe 
cafes arc dillinguilhablc from the prefent; for the alte- 
ration there is in the mftrument under which the party 
claims, but here there was a reciprocal binding. There 
is no rule of law which fays that if one party make an 
alteration in a contrail:, upon the expeilatioti that the 
other party will accede to it, fuch an alteration will ex- 
tinguifli |he cOntraft. Here there was an attempt to 
altef the contrail by one party, which was not com- 
pleted for want of the aflent of the other 5 the alteration 
attempted therefore was inoperative, and the contrail 
then remained as it originally flood. It is like the cafe of 
a bill of exchange, where the acceptance is cancelled by 
miftake (a). The cirtumftance of the inftrument having 
been altered may call for explanation ; but, when ex- 
plained, the alteration is gotten rid of. 

Lord ElLenborough C. J. The defendants^ note not 
having been produced, there is an end of the queftion. The 
only evidence of the contrait was an inftrument, the efFeil: 
of which was deftroyed according to the cafe of Majier 
V. Miller (i), by the fraudulent interpolation procured by 
the plaintiffs’ own ail. Whatever rights the defendants 

may 
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i8i 2- miy 'lavo uailor ihcir part of the contratfl, the.plaintiiTs- 
c<i!i claiiii none froir/lhcirb, wliicli they have vitiated by 

PO W E ^ L 

* 70 their own fraud. 

Divjki r. 

Gkosi: J. concurred. 

laE Blaxc j. The alteration havlnp^ been made bjr 
the plaiiUilTs themfelves in a material p.irt, this cafe 
falls precireiy within the doi^rine laid down in Mnjlcr 
V. Wiiich decifion was not conriiicd to negotiable 

infh’umcnls. 

Baylf^y j. Without a written contract, the cafe 
would be within the (latute of frauds ; and the inifehief 
would be the fame, if parol evidence wc re let in, in 
order to fliew how much of the contract was good, and 
how nnicli was bad. 

Rule dtfcliJwrged. 


M.'jii, Do;;, LciTcc of Reece and Others, agawji Robson^' 

y.//;. 27 UU 

and Another. 


F eieclment for a mefluage in the parilli of 5 /, 
Ljjnuidy ohotrdiUbj the cpicltiori turned upon die 
validity 01 a leafe granted under a power in a inarriag<; 
fctllem.ent, given to John Fothcrhy and Anne Cokpepfer^ 
when in podeHion refpcClivcly, to grant icafes for. any 
tv:rm not exceeding niiicty-nine years, to take cffecl in 
poj[.J[i:n and not ht revetfwn. The leafe in queflion bore 


r.nli ic; of 

1*1 ..r*- < ■ 
in !) iL->, 

Iht’vvin^: Jn. 
tinu* " ;i' n 1 
Ct; l no i A' ■ 

p I’ ' ‘I I r A 
r'u- nt 01 'i:s 

Wil > ( TCv JtCil 

^ Incii ('liaiji,.- 
WVIC lllfWM ( 
li AVC >''‘1 n pa i 

or' I iOT iJr* TttoincvX lr> (hew that tl.e Icafc e::^cutetl under a po\ver to 

Ica'i* ra c on..^nd not in tcvi'.’fion, ’.v)iinh leaic Iforc date the olf tyjo, anfl 

pUij ne I to int a term jrnm \hc .SvpttmfiM iw-T; lAxt was ticil in fact 

c\tciacA oM Jju't tlic ^i:>th of o. ’/*/;• »n.^lir»ueh as ihc clnug'. fof (li'?\ving a-ntl civgryff* 

the ica.t, waa uadcJ vi*e Jjte of “ ” 

date 
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dau the 31^ of Augujl i^TOi and w^s granted by Uohn 
Fotbevhy to Stephen Rohjoriy habendum from the 2^fh 
of September, now next ensuing, for the term of ninety- 
nine years. At the trial before Lord Elknborongh C.,J., 
at Weflmirijlcry the lelTors of the plaintiff, who were 
purdBfafers of the reverfion, infifted upon the invalidity 
•^of this leafe ; it appearing from the date, coupled with 
the habendum, to be a leafe in reverfion, and not in 
pofTeffion. The defendants, who claimed under the leafe, 
infifted that although it bore date on the 31ft of 
Augujl 1770, yet it was not really executed and delivered 
until a period fubfequent to that date. To prove this, 
they produced and tendered in evidence the books of 
Mr. Strongy deccafed, who was proved to have been 
Stephen Rohfon\ attorney ; the entries in which were all 
proved to be in the hand-writing of Strong. The firfl: 
was his^ day-book, containing the following entry: 

- #■ 

Fotnerhy to Robfon. Indentures of leafe; Sept. 15.*' 

Then the journal journalizing from the day-book with 
the following entries: 1769, 1770. P.30. Stephen 

“ Rohfony Long-Allcyy near Moorfields. s. d. 

Sept. Indentures of leafe to you 8 o 

Ocf. 6 . Parchment memorial do. o 4 

“ '10. Paid regiftering - •Jo'* 

Alfo the bill-book or ledger. i77o> OEloher. Draw- 
ing ^ttd'engroffing leafe from Mr. to you, and 

counterpart, and drawing and engrofling memorial 
theteof, and paid ro^iftcriiig, 3/. 13J. 6^/.” It ap- 
peared that the above charges were paid. Thefe entries 
were tendered in evidence to fliew that tlie parchment 
materials upon which the leafe was drawn were pur- 
chafed, and the lea& itlelf executed, fubfequent to the 
VoL.XV. D 31ft 


i8u. 


Dov, 
I.edcc of 
RritCK, 

Ruuson. 
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D«e, 

of 

KEfCE, 

agdinfi 

SLOB8OK. 


31ft of Augujly tbe date of the leafs, Tlie evidence, 
though objedled to, was admitted by liOrd Elknl^ 
rough C. J., and a verdi^l was thereupon found for the 
defendants. 


Farh now moved for a new trial, on the ground that 
the evidence was not admiflible. He allowed that th\s 
queftion had been much confidercd in a late cafe of 
Higham Ridgivay {a)y but diilinguilhed that cafe from 
the prefent, inafmuch as tlmt was a qucHion refpeiling 
the time of birtli of a child, upon which evidence of 
reputation in the family is admidible ; and therefore the 
books of the midwife, who muft bed know the faft, 
might be well received. But here the evidence was 
admitted upon a matter of which reputation is no evi* 
deuce ; namely, to fliow that the date exprefled in a deed 
was not the true time ot its execution. admitted 
that the cafe of ^j^rnn Webb v. GrenviHe (b) had gone 
farther for there the charges made in the attorney's 
book were admitted to fliew the furrender of a life-eftaie, 
in order to fupport a fubfequent recovery ; and that that 
do£lrine had been upheld by later decifion*', as in Roe 
V. (r). But he contended that the rule ought 

not to be relaxed too much. 


Lord Ellrn^orovgh C. J. The ground upon which 
this evidence has been received is that there is a total 
abfence of intereft in the perfons making the erntries to 
pervert the fa£t, aud at the fame time a competency in 
them to know it. The impreflion on my mind is the 
fame now as it was at the trial, that the evidence is ad- 
miflible on the autliowty of the cafes. 


(4f) 10 IC 9 , 


Grosk^ 


(^) a 5/1 MI 29 , 
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Gtosi J. concurred. 




Lfi Blanc J. The cafe of v. Rawlins was not a 
i|ue(lion of reputation, but whether the ancient rent was 
teferved by the tenant for life. 

Bayiey j. It has lon^ been an eftabliihed principle 
tof evidence, that if a party, who has Icnowlege of the 
faft, malcc an entry of it, whereby he charges himfelf, or 
difeharges another upon whom ht‘ would otherwife have 
a claim, fuch entry is aclmiffible in evidence of the faft, 
becaufe it is againft his owni mtereft. 

Rule tefufed. 


Doil, 

Lellcof 

Reecc, 

(Againft 

Kubiun. 


Carruthers and Another agmnjl GraV. 

^SrSflion dn a policy of aflurance on goods, at and 
ftom London to the BaltiCy which were loll by a peril 
infured againfl, the intereft was averred in E, War^ 
h^trg and J, Oppenheimer^ and certain perfons trading 
under the firm of Wref and Sihlajer. And at the trial be- 
fore Loftl Elle?ihorough C. J. at the fittings after laft t^rm 
at Guildhally it appeared that after the iliip was laden 
for riie voyage by Oppcnhclmery and the captain, who was 
al/b owner of the lliip, had obtained his manifell and 
clearances at the cuftom-houfe, fixteen bales of goods 
b^oijging to the affured were put aboard by tlic packer 
of the gobds, who had made all the entries necelTaiy at 
the cuftom-houfe. It was thereupon objecled tliat the 
captain fliould have made a.fecond clearance ; the fixteen 
bales not being comprifed in hw manifeft, nor in the Con- 
tent delivered by him. The plaintiffs however obtained 
D a aver- 


Jan. 27lh# 

It is no objec- 
tion to the af- 
fiMt'd on jroods 

ucovcnnjr for 

a lots ' \ a peril 
within the po- 
licy, that after 
thit capT.un ha4 
ohramed his 
tPaiiilcd and 
ctiiioio-hoLi^e 
c l&aiaiia'S, a.s 
irci'iiied bv flat. 
I 3 />• 1 4 Car, 
c.iif. 
goods ut the 
u ured wt're 
pit on board 
i)' 'I'v p.ick^'r, 
who II id jh-J 

Vioufly made all 
tlic lucci'i .ry 

» 111 I icv at the 

culiom-houre* 
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Carru ittkrs 
aguinji 
Grav, 


a verdlfl: ; which Scarlett now moved to fet aficie, on the • 
ground that the requifitions of the ftat, 13 & 14 Car. 2. 
r. 1 1 . were not complied with, and therefore, though the 
lofs did not happen on this account, the aflurance was 
vacated j it being a condition implied in every policy that 
the fliip flibuld be documented and cleared out according 
to law* He admitted that there was no ground for im- 
puting fraud to the affured, but contended that the pro- 
vifions of the a<ft had not been piirluod. The 3d feftion 
enacts that no captain of any vcflel fliail take on board 
any EfJgljjh goods to be exported, until he hull have 
entered fuch fliip in the book of the commilTioners, 


cullomer, or rolledlor, and comptroller outwards of fuch 
port where he flull take in goods, together with the name 
of fuch captain, the burden of fuch fliip, the number of 
guns, . and to what port flic intends to fail j and before 
he fliall depart v/ith his fliip out of fuch port, fliall bring 
unto the faul perfon who fliail be appointed for managing 
the cuftoms, the cuitomcr, or collector, and comptroller of 


fuch port, a Content in writing under his hand, of the 
names of every merchant and other perfon or perfons 
that fliall have laden and put on board any fuch fliip any 
fuch goods, together with the marks and numbers of 
fuch goods, and fliall likewife publicly in the open 
cuftom-houfe, upon liis oath to the heft of his knowledge, 
have anfwcred to fuch queftions as fliall be demanded of 
him concerning the fame* It is not enough thcjrefore 
under this claufc that the agent for the freighter has made 
the entries, unlcfs the captain has alfo made them before 
he fails. The omiflion 1.0 do fo makes the fliip liable to 


feizure, and fo increafes the rilk of the underwriter} arid 


although the lofs may not have arifeu on that aegount| it 

will 
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will not ifiakc any difference (a). If the owner of the 
fliip is to do an a£l, the omiflion of which alters the riik 
of the underwriter, that will avoid the policy : and it is 
the fame where the affurance is upon goods. fLord 
Elkfihoroiigh C. J. Can yOu (liew'by the ftatutc that the 
ftip is fcizablc.] By the ll. 12 Geo. i. c. 28. / 17- the 
officer, after entry of the goods (mentioned in that claufe,) 
may fearch the bales, and if the goods be not rightly 
entered, may feize them, and the fame are forfeited. 
\Bayley J. Have you any cafe to ilicw fhat there is an 
implied warranty on tlie part of the affured on goods, that 
the fliip {hall be properly cleared out ?] There is no cafe 
to that effedf 5 but there is no cafe which makes a 
diftlnftion in that refpedt between the affured on (hip and 
the affured on goods. 

Lor d^ Ellenborough C. J. It not only appeared 
on tlje part of the affured that there was no fraud, but 
alfo no negligence. The fixtecn. bales were included in 
one of the papers which was on board : the cocket was 
©n board. 

Le Blanc J. The extent to which the argu- 

ment can be carried is that if a lofs had arifen in confe- 
quehcc of the omiffion, it might not have been a lofs 
within the policy. But that is not the cafe here. The 
attempt to make the affured of goods liable upon the im- 
plied warranty of neutrality was made in Bell v. Car- 
Jiairs {^) witliout fuccefs. 

Ber Curiam^ Rule refufed (c)- 

(fl) Law V. Hollmgfworth, 7 I'cnn Rep. 160. 

(I) X4 Eafi, 374. (c) See Attinfen v. Ahhott, XI Eajl, 135. 
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" Where a pur- 
chafer of li^mp 
lyinjf at wharfs 
in London had, 
tiu fime of 
his purchafc, 
the hemp 
ttansfeiicd in 
the wlurf- 
ingei*A hooks 
into the name 
of th» i loker 
who eltc(fted 
the pure h ife 
for hlr and 
whofe ordinary 
bufintls It was 
to buv and fell 
hemp ; this w »s 
held to give the 
hrokei an im- 
plied authority 
to fell if, and 
that his fale 
and receipt of 
the money 
bound lii<» un^ 
known piin- 
cipsl. So li it 
be transfened 
in o dr ^ names 
of ♦ P. or 6’.” 
that i>, ■*! the 
principal or 
broker. 


PiCKiRiNO againji Bosk and Another, Aflignees 
of Hayward and Another, Bankrupts. 


'T' ROVER for hemp. At the triul before EU«^ 
borough C. h at the fittings after Trinity term in Lcn^ ' 
it appeared that Swailo^v, a broker in London, engagea 
in die hemp trade, had purcliafcd f.^r the plaintiff, a met", 
chant at Hull, a parcel of hemp then at Symonds* 
wharf in Scuth«>ark. The hemp was delivered to SW- 
lew, at the defire of the plaintiff, by a transfer in th« 
books of the wharfinger from the name of the feller to 
that of Swallow. Shortly afterwards Swnllvw purchafed 
for the plaintiff another parcel of hemp, lying at Brown\ 
quay, Wappmg, which latter parcel. was transferred into 
the names of Pickering (the plaintiff), or Swallow. Both 


thefe parcels of hemp were duly paid fof by the plaintiff. 
Swallow, however, whilft the hemp remained thus in his 
name, having contraded with Hayward and Co., as the 
broker of Blackburn an<l Co., for the fale of hemp, and 
having none of his own to deliver, transferred into the 
names of Hayward and Co. the, above parcels in fetif- 
faaioH' of that contrad, for which they paid him the 
value. Htyward and Co. fliortly after became bank- 
nipts ", and the plaintiff, difeovering thefe circuouftsincest 
demanded the hemp of the defendants their afllgnec^.and 
upon, their refufal to deliver it the pmfent aaion wa& 
brought. His Lorcilhip was of opinion upon this evi- 
dence, that the transfer of the hemp, by direaion of the 
plaintiff, into SWWs name, authorized him to deal 
with it, as owner, with refpeft to third perfons t and that 


the plaintiff, who had thus enabled him to affupie the ap- 

pearance 
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pearance ©f ov^ nerfliip to the world, mull abide the con* 
fequence of his own a£l, A verdicl was thereupon 
found for the defendants, with liberty to the plidntlfl' to 
move to fet it afulc. 



iSrji. 


riCKERIH^ 



Attortics-Generiil in the Lift term accordingly moved 
for a new trial, on the ground that the principal in this 
cafe, by authorising the transfer to be made into the 
name of liis broker, had done no more than was ufual 
and notorious in the courfe of that buiincls, and therefore 
gave no authority to the broker, his agent, to transfer the 
property without his diredlion. Where by the or- 
dinary courfe of trade the pofl'eflioii of goods is left with 
an agent, he cannot difpofc of it as his own, but the pur- 
ch.der muft look to his authority. Such is the cafo of a 
factor, who by the ufage of trade Iras authority to fell, 
but not to pledge. Therefore thbugh he, like the brckei 


in this cafe, be the apparent owner, yet his pledge will not 
bind the principal. As in M^Combte v. Davies (a), 
where an alGgnment of tobacco in the King’s warchoufe 
had been taken by way of pledge from the broker who 
had purchafed it there In his own name for his principal, 
it was held that the pawnee could not retain it againft 
principal. 


The Court now diftinguilhed between that cafe, which 
was the cafe of a pledge^ and beyond the fcope of a broker’s 
general authority ; and this, which v/as the cafe of a falc 
and within his general authority j but they granted a rule 
to fliew caufe, as tlie point was of general confe- 
quene. 


(tf) 6 Eaji^ S3^- j Eafty $, 

D4 


Garrow^ 
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Garrow, Toppings ^nd Taddy^ now (hew'ed ciufe, and 
obferved, that Hayward and Co., who purchafed the 
hemp of Swallow^ had no mcanb of difcovering that the 
hemp was not the property of the perfon in whofe name 
it flood, and who took upon him to deal with it as his 
own. And it would be unjufl: that, bccuufe the broker.^ 
has turned out to be an unfaithful flcward of his em- 
ployer, the innocent purchafers fliould fuffer rather than 
the plaintiff, by whofe a^fl in fuffc.'ncr the goods to be 
entered in the broker’s name, the latter wav^ enabled to 
praftife the deliifion. If the plaintiff had meant to 
retain his dominion over the property, he fhould have 
taken the transfer in his own name inftcad of the broker’s. 
Jl/I^Combie v. Davies (a) was the cafe of a pledge, and 
only decides that a broker cannot pledge the goods of 
his principal ; which do£lrine was before laid down in 
Paierfon v. TaJtj (^), in the cafe of a fadlor. here 

Swallow has made an abfolute fale 5 which he had an 
apparent authority to do : and according to Parker v. 
Patrick (c), the owner, who has enabled another perfon 
to deal with the goods as his own, muft: abide the con- 
fequence if any lofs occur by third pcrfoiis’ dealing with 
fuch apparent owner. l^Bayleyh That doftrine in its 
full extent would give the pawnee in all cafes a better 
title than the original proprietor.] 

The Atlgrney^Generaly Parky and Abbotiy contra. The 
queftion is whether the property in the hemp pafle^ by 
tlie fale and delivery of Swallow. The cafes of Paterfc?f 
V. TaJhj and M^Combie v. Daviesy cilablifh tltc principle, 

( a ) 6£^7jI, 538. 

{h) %Str. 1178. and vi. Daulignyv. Duval^ 5 604. 

(0 ^ 


16 


that 
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that if ah agent go beyond his au|hority in difpofing of 
the goods of another, that other is "not bound by fuch 
an excefs of authority : on that ground only has it been 
held, that a fa£lor cannot pledge ; becaufe his principal 
has given liim no authority to pledget but he may felly 
y£>bcaufe his principal en trulls him with an authority to 
fell. II ow then can a broker, who has no authority 
either to fell or pledge, bind his principal by a falc ? 
[Lord Ellenhoroifgh C. J. If SwljHgiv had not the hemp 
for the purpofe of fale, for what purpofe had he it 
For the purpofe of fafe culloily, and for the convenience 
of the owner. The world had no right to conclude from 
the circumftance of the goods being in his name, that 
therefore he had the power of difpofing of them. The ar- 
gument, that the property in goods fliould follow the pof- 
feflion, might have weight, if the quellioii were whether 
the la;;r ^ipuld be altered in this refpcdb ; but that fuch is 
not#the rule of law is clear from the excepted cafe of a 
fale in market overty by which alone the property of an- 
other is bound. If a perfon entrull his watch to a 
watchmaker for the purpofe of repairing it, and he fell 
it, the owner is not bound by fuch fale, becaufe he had 
given no authority to fell. [Lord Ellenhoroiigh C. J. In 
that cafe the watchmaker is not exhibited to the world 
as the owner, and the world does not credit him as fuch 
merely by rcafon of his poirclRon of the property. But 
here Swallow was a common agent for the fale of pro- 
perty of this defcrlption.] Unlefs Swallow had the 
power of fale exprefsly given him, no fuch power can 
be implied from the mere faft of the goods being entered 
HI his name at the wharfs. It does not follow that he 


who permits the pofleflion of property by another there- 
fore gives him an authority to difpofe of it, tliough that 

other 
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ether may de?! in goods of the fame kind. If ‘one en* 
truft acheft of tea, for the purpofeof fafe cuftody, to a 
grocer who deals in fuch commodity, and whom the 
world therefore might fuppofe to have tlie property in 
the chert, and he fell it ; the chert remaining unbroken ; 
without doubt the owner may recover it from the vendee^^ 
for the grocer was only cntruftecl with the curtody, and 
in cafes of this kind the rule of caveat emptor applies. 
So where goods are coiifigned to merchant from 
abroad, the con/ignee cannot go beyond lii:^ «:uthority in 
difpofing of them j and yet he may have the full poflefhon 
of them either by delivery of the goods tlicmfelves or of 
the bills of lading (a), and may thereby impofc on tlie 
world. The principle of all which cafes is this, tliat a 
perfon who ivS cntrullcd with the goods of another can 
do no more in rcfpc£i of thofe goods than v/hat the 
other has authorized him to do. Whether Svi^/ow had 
power to fell is a fact, and not an inference of law arifing 
out of the apparent pofTertion: but no fuch fa£l was 
proved or found in this cafe. The only diftindlion be- 
tween this and the cafe of a fadlor is that the faftor 
has fome authority ; that is, to fell 5 but here Swallcnu 
had none. In Wilkinfon v. King (^), whicli was trover 
for lead, it appeared that the plaintiff had fent the lead 
to a wharfinger who was accuftomed to fell lead : and 
he fold it to the defendant, who bought it bona fide : 
yet it was held that the plaintiff was entitled to recover. 
[^Lord Ellenhorough C. J. That was the cafe of a M^harf- 
inger, whofe proper bufmefs it was not to fell ; and to 
whom the goods were font for the mere purpofe of cuf- 
tody.] The cafe ftates that he was accuftomed to fell 
lead* 

(#) 6 SaJtjiy. {h) % CampK 2V'. P. Caf. 

o Lord 
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Lord liLLENBOROUGH C. J. It caniiot fairly be quef* 
tioiied in this cafe but that &wlhnv had an implied 
authority to fell. Strangers con only look to the a£ls of 
the parties, and to the external indicia of property, and 
not to tjie private communicationi» which may pafif 
between a principal and his broker : and if a perfoii 
* authorize another to aillinie the apparent right of dif- 
pofing of property in the ordinary courfe of trade, it 
muft be prefumed that the apparent authority is the real 
authority. I cannot fubferibe to the doftrinc, that a 
broker’s engagements are ncceflarily and in ail cafes 
limited to his actual authority, the reality of which is 
afterwards to be tried by the It is clear that he 

may bind his principal within the limits of the authority 
with which he has been apparently clothed by the prin- 
cipal in rerpeiSl: of the fubjecf-matter ; and there would 
be no fafety in mcvcanttle tranfaftions if he could not. 
If the principal fend Ins commodity to a place, where it 
is the ordinary bufinefs of the perfon to whom it is con- 
fided to fell, it mull be intended that the commodity 
was fent thither for the purpofe of fale. If tlic owner 

of a horfe fend it to a ropofiiory of bile, can it be im- 
* 

plied that he fent it thither for any other purpofe than 
that of bile ? Or if one fend goods to an a ucl Ion-room, 
can it be fuppofed that lie fent them thither merely far 
fafe cuftody ? Where the commodity is fent in fuch a 
way and to fuch a place as to exhibit an apparent pur- 
pofe* of fale, the principal will be bound, and the pur- 
chafer fafo. The cafe of a faflor not being able to 
pledge the goods of his ' principal confided to him for 
fale, though clothed with an apparent owncriliip, has 
been preffed upon us in the argument, and confiderably 
diftreffed gur decifiom The Court, however, will decide 

that 
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i8ii. 

Pickering 

againft 

Busk. 


that queftlon %vhen it^arifes, confiftently with the prin- 
ciple on which the prefent decifion is founded. It was 
a hard doftrine when the pawnee was told that the 
pledger of the goods had no authority to pledge them, 
being a mere fadtor for fale ; and yet fince the cafe of 
Paterfon v. that dodtrine has never been overturned- ' 
I remember Mr. Wallace arguing in Camhpell v. Wright {a)j 
that the bills of lading ought to defignate the confignee 
as faftor, otherwife it was but j\il> that the confignors 
fliould abide by the confequence of having mifled the 
pawnees. The prefent cafe, however, is not the cafe of 
a pawn, but that of a fale by a brok'-r having the poffef- 
fion for the purpofe of fale. The fale w'as made by a 
perfon who had all the indicia of property : the hemp 
could only have been transferred into his name for the 
purpofe of fale ; and the party who has fo transferred it 
cannot now refeind the contradl. If the pin n till' had’ 
intended to retain the dominion over the hemp, he fliould 
have placed it in the wharfinger's books in his own 
name. 

Grose J. The queftion, whether the plaintiff is 
bound by the of Swaliowy depends upon the autho- 
rity which Swallow had. This being a mercantile tranf- 
adkion, the jury were mofl: competent to decide it ; and 
if I had entertained any doubt, I fliould rather have re- 
ferred the queftion to them for their determination : but 
I am perfedkly fatisfied : I think Swallow had a power 
to fell. 

Le Blanc J. The law is clearly laid down, that the 
mere poffelTion of perfonal property does not convey a 


{^ 7 ) 


title 
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title to difpofe of it 5 and, which U equally clear, that 18 la* 
the pofl'eflion of a fa£for or broker does not authorize 
him to pledge. But this is a cafe of fale. The ^queftion 
then is whether Suallonu had an authority to fell. To 
decide this, let us look at the fituaiion of the parties. 

Swalloiu was a general feller of hemp : the hemp in 
queftion was left in the cuftody of the wharfingers, 
part in the name of Swal/owy and part in the name of 
the plaintiiT cr Swallow, which is the fame thing. 

Now for what purpofe could the piaintillTeave it in the 
name of S'lLfuUoufy but that SnvLillow might difpofe of it in 
his ordinary bufinefs as broker : if fo, the broker having 
fold the hemp, the principal is bound. This is diftin- 
guifhable from all the cafes, where goods are left in the 
cullody of perfons, wliofe proper bufinefs it is not to 
fell. 

Bayley ^J. hnuy be admitted that the plaintilF did 
not give Swallow any exprefs authority to fell \ but an 
implied authority may be given : and if a per foil put 
goods into the cullody of another, w’liofe common bu- 
fmefs it is to fell, witliout limiting his authority, he 
thereby conters an implied authority upon him to fell 
them. Swallow w'as in tlic Iiabit of buying and felling 
hemp for others, concealing their names. And now the 
plaintiff claims a liberty to refeind the contraft, becaufe 
no exprefs authority was given to Swallow to fell. But 
is’ it ^:ompetent to him fo to do ? If the fervant of a 
horfe-dealer with exprefs diredtions not to warrant, do 
warrant, the mafter is bound ; becaufe the fervant, 
having a generrd authority to fell, is in a condition tj 
warrant, and the mailer has not notified to tlie v id 
that the general authority is circumferibed. Tin’s cafe 
, docs 
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,v iSra. tioes not proceed oi\ the ground of a fale in market 
^ overt, but it proceeds on the principle, that the plaintifF 

tfoi/t/l having given Swallow an authority to fell, he is not at 
liberty afterwards, when there has been a fale, to deny 
' the autliority. 

Rule difcharged. 


Jan. a8th. 


Horneyer ttgainft Lushinuton. 


Where imme- 
<iirflcly upon 
the at rival of A 
fhip at 

her i)an(.T'> were Ux the Balticy iipoii goods and Ihip Amelia ; beginning 

taken and her 

the adventure upon the goods from the loading thereof 


^^SSUMPSIT on a policy of afliirance, loft or not 
lofti at and from Gottenburgh to Riga^ or any ports 


hatciics fcdl' d 
down by t!ic 
officers of jrc- 
vernment, md 
fo kept till her 
papcrc wi re 
ient to Sf. Pe- 
Urjhivgh fo be 
cxamiiit'd ; and 
on luci: exa- 
mination im- 
medi. to orders 
weic illucd for 
the Iciziwe of 
the fliip and 
caigo, which 
Were aftei - 
Wards con- 
denipcd for 
carry in fjmu- 
hted papers ; 
held tliac this 
Was not a moor* 

ing 24 hours tn ulual money counts. 
fajety alter her ' 

arrival, within 

thofe words in the policy. But tiiat as flic (bin had no leave to carry fimulatcd papers, 
aUhouj;h without luch the would certainly have been (cizvd and condemned, as eomoiijp 
from an cnem) ’s Country ; the inuici writers were not liable for the lols which tniued 
from tire afi of the allured binitt lf. A policy o1 inlunrnce on }:of>ds at and'lrom’ 
ttahurgb to Piga, bejjimiing the advciituie on the jjoods font the loading thereof aboard the 
jhip at Gotienlun^li,*’ will not cover goods prcvioulljr, loaded on board at London, which 
arrived iu the ihip tt CoJtcnburgh, 

borough 


aboard the /aid JJfip at Gottenburgh f* with a memorandum 
declaring the infurance to be 3500/. on the cargo, and 
tcooL on the fliip. The declar^lion, after fetting forth 
the policy, (which did not contain any liberty to carry 
fimulated papers,) averred that on the 13th of September 
1809 the fhip was in good fafety at Gottenburgh^ 
and that tlie cargo in the policy and memorandum 
mentioned was of great value \ and that afterwards the 
fhip, with the cargo, fet fail from Gottenhurghy and ar**! 
rived at Riguy where with tlie cargo Ihe was taken, 
arrefted, rellrained, and detained by the Emperor of 
Rrflftay and wholly loll. The declaration alfo contained 
At the trial before Lord EUen^ 
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borough C. J* at the London fittings^ after laft Trinity term, 
it appeared that the goods infured were laden on board 
the (hip in the port of London. She failed with a 
licence, and took on board fimulated papers reprefenting 
that fhe came from Bcrghen in Nornnay ; [Sw^ekn being 
then at war with Rujfta.) She arrived at Gottenhurgh^ 
from whence, after receiving orders, fhe proceeded ta 
and arrived at Rlg{h where her papers were taken, and 
her hatches immediately fealed down by the govern- 
ment olficcrs until lier papers could be fent to Sf.Pders^ 
bitrgh to be examined ; and, on fuch examination, orders 
were immediately fent to Riga to feizG the fliip and 
cargo; which was done ; and flic was afterwards con- 
demned with her cargo, on the ground of having fimu- 
lated papers on board. Tliis, Lord Ellcnhorough held, 
was not a mooring twenty-four hours in fafeiy^ there 
having been an incipient feizure immediately on her ar- 
rinal, which ended in her condemnation. And the cafe 
of Waples V. Eames (a) was cited, where Lord C. J. Lee 
had ruled that moored twenty-fours in good Jafdy^ 
meant fuch a mooring as gave the fliip the opportunity of 
unloading and difeharging her cargo.” At the fame time 
the cafe of Bell v. Bell [h) was alfo mentioned. It was 
then objciSlied, on the part of the defeiuiant, that the 
policy containing no leave to carry fimulated papers, 
and the (hip notwithftandlng having carried them, and 
been condemned cm that very ground, the plaintiff 
could not recover for a lofs of wliielx he himfelf had 
been the efficient caufe. To which it was anfwered 
that as the (hip and cargo muft necelTarily hare been 

(a) 1143. 

(A) % Camph N‘. P, Caf. 475, The quefiion there niofc upon the pe- 
riod when the homeT^ard riljc commenced. 
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confifcated Jf fhe had gone to Riga without fiinulatod 
“ papers, (Sweden being at war with Rnjfta^) the car- 

HoRN£YEH r 1 -n t 

ngalnfi: them was for the protccrion of the rilk, and 

Lusminqton. benefit of the infurcr ; and therefore within the 

general fcopc of the policy, though not within the par- 
ticular words of it ; in like manner as hoifting the ene- 
my’s flag, in fight of the enemy, in endeavouring to 
avoid capture, is no fraud upon the underwriters. It 
was contended however, on the part of the plaintiff, 
that at all events he was entitled to a return of the 
premium in refpedT: of the goods, the infurance being 
from the latidiiig thereof at Gotlenhurgh ; as it appeared 
that there were no goods laden at Gottenhurghy but only at 
London : the rifk therefore as to the goods infured 
never attached. Lord FAlenhorough C. J. direfted the jury 
to find a verdi£l for the defendant ; referving liberty to 
move to enter a verdi£l: for the plaintiff on both the 
points ; which the Attorney-General accordingly did ^in 
the laft term •, w'hen the Court, after much difeuffion, 
vefufed a rule nifi upon the flrff point, and granted it 
on the latter point only, upon which the cafe of Spitta \\ 
fVoodman [a) was mentioned. 

With rcfpodl to the firft pomtfihQAltorney-General argued 
that though the fentcnceof condemnation was conclufive as 
to the fad: of tlic Ihip’s having carried fimulated papers, it. 
did not fliew tliat it was unlawful for the Swedifj owner to 
do fo, as between him and the Briiijfi underwriters. The 
latter knew at the time ol fubferibing the policy from 
Gottenhnrgh to Rigay that there was war between Sweden 
and Rnjfia j and yet they infured the rifk generally, with- 
out any ftipulatlon ; relying on the affu red’s ufing all the 
ordinary precautions to avoid danger, and lelfen the 

rifk| 


G) 2 Tramt. 41 S 
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rifle, of which this of carrying fimulated papers is one of 1 8 1 2, 
the moft notorious. And if the being his own 

II O ii N r V K R 

infurer, would , thus have endeavoured to deceive liis 

enemy, in order to protc<St liis property; the Lusujnojon, 

underwriters would have had occallon to complain if he 

had omitted tlie fame precaution when the rilk was call 

upon them ; there being no term in the policy againll 

h. 


Lord Ellfnjiorougii C. J. then faid, I do not pro- 
nounce whether the carrying of fimulated papers was or 
was not an enhancement of the rifle infured ; but mv 
opinion is founded on the cfFecl of tlie fentence of con- 
demnation, which has proceeded upon tlie mere per- 
fonala^'l of the aflured in carrying fuch papers, which it 
treats as a crime ; and which a£l is thereby proved to have 
been the elficient caufe of the lofs, the very ground of 
the condemiiavi^n,.^ How then can the underwriter be 
anfwerSble for a lofs which happened from an acl of the 
aflured done without his leave ? The other Judges con- 
curred witli his Lordfliip in this opinion. 

Garrow^^niX Citmpbell now Ihcwed caufe on tiu* other 
point. After a party has by his own a 6 l caufod the lots of 
the goods, he cannot be permitted to demand a return of 
premium. But if tliat be no. objection ; here the pfdicy 
being on the fliip and goods, the premium in rcfpedl of the 
latter caiyi^ be apportioned : and if it could, iiiafmuch 
as the (hip with the goods on board was at Gottenburgh^ 
that is a fulEcient inception of the rilk, and therefore 
the plaintiff is not entitled to any return. Tlie cafe of 
Hodgfon v. RUhardfon [ci) will not govern the prefent j 


VoL. XV. 
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for although that was an infurance at anchfrom Genoa 
to Duhlhij and it appeared that the cargo hail been puff 
on board at Leghorn^ and not at Genoa ; yet the under- 
writer was not held to be difeharged on that ground, 
but on the ground of concealment of niatorial circum- 
Ilanccs rcfpcCfIng the probable condition of the cargo* 
Neither docs the cafe of Roberifon v. French (/’) decide 
this tjuellloii ; the Court having there only determined 
that a cargo laden at the Cape of Good Hcfye^ before tlie 
flop’s arrival on the coaR of Hmz.’/'f was not a cargo 
loaded on board on the coall of Bviizi/f within the 
words and meaning of the policy on tlie return voyage- 
Spit t a Y. IFoodnuin (r) in C. />. is <'ortainly a decifion 
agalnfl the defendant; but it Inns not been coniidcred as 
conclufve; for the point has been again roferved in 
ho>’nc V. Hardvy at the bdf fitting before the Chief Jul- 
tlco of that Courts 

The AiiorneyGcncrnf contra. Tlie policy never at- 
tached on the goods, and tliereforo tlic plaintiff is en- 
titled to a return of preniiuin* Spit I a v. Woodmcai has 
rxprefsly decided tlie point. It wa., like the prefent, 
an infurance on goods at and from Getterhurghy begin- 
ning the adventure from the t'j-iding thereof on hoards 
witliout f.iying where : and if ,i}P> appeared that wlien 
the policy was ciTceled, the underwiltcr knew that the 
gooils were laden at LondcUy and not at Goitenhiirgh ; 
fo that it was a miicli flronger cafe than the prefent to 
charge the underwriter v/ith the riR, if by law it 
could have been done. But the Court notwllhilanding 
thought they could only look to l!;c written contrail be- 
tween the partie;. 

ftf ) 4 r..p ,1^0. (^; 1 Tau 4 x 6 . 

‘Loii 
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Lord ElLenborough C. J. When this queftion was 
firfl agitated, I had a difficulty in putting the conftruc- 
tion, which is now contended for, on words whicli I 
really believe bore a different conftruftion in the com- 
mercial underftanding of thofe who ufed them. How- 
, ever the Court came to a decilion on the point in the 
cafe of Robertfon v. French ; and this queftion now 
comes before us after the cafe of Spitfa v. IFoodman^ 
ft is therefore no longer to be doubted what conftrudfion 
is to be put upon thefe words. It is to be conlidered alfo 
in aid of fiich conRrudlloii, that the goods may have been 
damaged in their tranfit from London to Goitefihurgh, 
which might caft upon the underwriter a damage occur- 
ring anterior to the commencement of the rilk. It 
feems to me therefore, tliat under the terms of this 
policy, the riik upon the goods never commenced, and 
there muft bo therefore a proportional return of the 
premium. 

Grose J. concurred. 

Le Blanc J. A different conftrudfion would at all 
events make, the riik commence on the arrival of the 
iliip at Gottenhurgh^ inftead of from the loading of 
the goods there, wdiich is the time fpecified in the 
policy. 

Bayley. j. In De Symonds v, Sheddon the Court 
of Common Pleas feem to have entertained the fame 
opinion. 

Rule abfolute (i). 

(rf) Plilhll- 


E a 


5* 
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{h) See poji. 
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7ueJ}hy^ 
Jaii, 2i8ih» 


ScuROEDER and Another aga'wjl VAUJt. 


valiK'd at 5000/., and 5000/. on nuheat, at and fr om 


?>e was an aftion on a policy of afllirance on fliip 

wlwjihet the 

ftat. 48 CV'>. 3 . - 7 j • • 

r. 37. < mpowcr- Archangel to her port of difchar^c in Ureat Britattu 

ijy^oiJcrln iiitoroft WHS avcrrocl to be in Pettr ami Samuel 

m^tVilliivir^the ClanffeUi and the lofs by the perils of the fea. 4 At the 


Vvdi &c. flte 
inipoi tatiDti of 
fuch jr/)0(K as 
Ih'ill b-: fpufjii'tl 
tlieieiii fium 
any place fiom 
which the /?/i- 


trlal before Lord JiUcnhorGui^h C. J. a*, the London fittings 
after lait Trinity term, a verdicl was found for the 
plaintilT ; with liberty to the defendant to move to enter 
a nonfuit on the firib ground after mentioned. 


/7/h flap; is cx- 
ciu'h tl in any 
foK'ign vcITlI, 
authoiizjs an 
oi'ilct in coun- 
cil, licvnfinjr a 

Htlluh niei’- 
t iiant, /';> general 
ti'i 'f's, to import 
a <111 jro “ r4 J \ h 
go:ils /f UU' 
juiiU'J h ln'd’ to 
ic t>upo)tcci, (ut- 
fi'ht (ici in. in 
liiwn \ , Jt'jck-fiJhf 
a;i I '///;”) > ft 
an iinport.it'iOM 
into (J)cit Bri 


Bejl Serjt. moved acconllngly in the lad term upon 
the following fa6bs. MoiTrs. ClunlJcn and Co. were re- 
fident at Hamburgh at tlie time when the policy was 
cfTo^led, and the Ihip infured was a ^liimburgh fliip. 
In O^luber 1810 file failed fro>’; re hangel w\\\l 2. Cdxgo 
of wliear loaded on board at lliat place, to be brought 
to this country ; and with a licence dated the 17th of 
February 1810, which was granted in purfuance of an 
order of council of the fame date, illued to E, Siein of 


London^ merchant, on behalf of himfelf and others, to 
permit a veflel, bearing any flag except the Fretich^ to 
proceed in ballad from anj: port noith of the Scheldt to 
Archangel or any other port in the White Sea, there to 
was htUi to he load a Cargo of fueh goods as are perinitted dr»Ja%v to he 
the flat. 49 3- imported (except German litiens, JloibfiJIo and oil,) and 

c. 60., which 
makes it lawful 

niuler any order of coifncil already ilTucd or to he ifliRd, to import fiom any part of Europe 
01 Affira, in anv JJunJh or other (hip o' an alien liicncl, In any manner navipfated, ^7/^ 
goOih ivl.'iih tniiy be lau’ fully iinp'jrtcd^ the growth or piodnce ol any countiy, on payment 
o\ duties. &e,; and thucfoie an infurance on fnch goods for the voyage is legal. And 
fnch iiifmancL isvalid notwilhrtanding the licence was limited to be in (oite nrtil the 29th 
of Scptcirbcr, and the Ihip did not (aillrom the foi«ign poit till tlie 4th ot Otiober; it appear- 
ing that the goods W'ere loaded on board by the lath of September, and the adventure was 
then bon^ fide profccuting undei the licence, and the policy attaching at and from her 
loading port. 


tiiin Ironi a 
poit of Euffut^ 
unclci lucli a 
licence, of fuch 
lawful goods 
in a ncutial 
Hamburgh 111 ip 
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to proceed witli the fame to a p*ort of the united 
kingdom, &c. Thereupon he contended that as by the 
Itat. 12 Car, 2 , c. i8. yi 8. the importation into this coun- 
try of goods of the growth or produce of another is prohi- 
bited, except in BritiJJj or fiich ft)rcign (hips as are of the 
country of wliich the goods are the growtli or produce : 
and as the flat. 48 G. 3. r. 37. /3. which empowers 
his Majefty, by his licence, to difpeiife with the above 
prohibition, requires that the goods thereby permitted to 
be imported fliall he fpc’cijitil in the faid licence ; to 
wlilch requidtion the licence in the prefent cafe did 
not confunn : therefore the importation wms ilh gal, 
and the policy to cover it was void. He alfo mentioned 
another ground of object ion, which had been made and 
overruled at the trial ; that the licence was only to be in 
force until the 29th of September 1810 ; but though fhe 
was loaded b; ^he 12th of that month, yet flic did not 
attempt to fail till the 4th of OElohcr. 

The Court however refufed to grant a rule to fliew 
caufe upon this latter point, and granted it upon the 
firft point’ only. Lord EUcnhoroiigh C. J. faid, I cannot 
think upon the hir meaning of the licezice that the 
whole voyage mufl be concluded within the time fpe- 
cified in it. It was nev**^;^ intended that if the adven- 
ture licenfed were bona fide profecuted within any 
parf of time mentioned, it fliould become illegal, 
becaufc by fome accident the voyage was protrafted 
beyond that period. Now here the adventure had fub- 
ftantially commenced by the loading of tlie goods on 
board, and the policy, which is at and from Archangel 
had lawfully attached, and the adventure was under 
the proteftioii of the policy within the period fpecified 

E 3 in 
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1812. 


8ciirof.der 

Vavx. 


in the licence ; and it would be a mon (Irons conclufion 
to draw from the f])ecificatioa of the time wliicli is in- 
troducTed for the purpofc of dcfcribiiig the adventure 
intended to be licenfed, that after it had been lawfully 
began and profecuted, the iion-arrhMl of tlie fliip till 
the day after the time mentioned In the licence had ex- 
pired Ihould illcgali:'e the voyage, fo as to avoid tlr* 
policy in cafe tlic fliio v/crc lolt immediately on he* 
arrival. 


Tht' Jit toy ney-^Gciirr lily GarroWy anti P./ri, now fliewed 
caufe againd the rule upon the firft point •, and contended 
that the licence tlid in clTecl make fuch a fpccification 
of the goods to be imported as the ftatutc rccjuired 
the true couflrii£lion of which was not tliat every 
article flioiild be enumerated, but that a general deferip- 
tion Tnould be given of the goods in This 

^ou(lru£tion may be collected ih(‘ utter impofllbi- 

lity of the merchant applyhig for tlie licence to know 
beforehand what goods the foreign mrr!;et will fupply, 
and his confcqiicnt inab’lity to cnuineiate them. 'This 
has given rife to the fliorua* aiul only prjcilcfthle cou rfe 
of fpecifying all goods lav.fnllv importalde, except 
certain articles; whuh ij tantamount to a fpecific enu- 
meration pf all other iri.pg'*:al)Ie articles. 2dly, They 
coatended that the defect, if any, was cured by the flat, 
49 C. 3. c. 60., whicji makes it lawful, uiidc^^ny order 
of council already illued or to be ilVued, to import into 
the united kingdon; from any part of liuropc any goods 
or commodities \vh ch may be lawfully imported ; and 
fc<fl. 2. cnacls that every importer of goods from any 
part of liuropey under any order of council which has 
already iffUed, and which would have been wurraiited by 

8 
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this aft, fliall be deemed and taken .to be good in law, 
in the fame planner as if fuch order liad been ilTued in 
purfuance of tliis a6t. Since the palling of this ftatute 
therefore no fpecification is required, 

^Toppuig^ and Scarlett^ (widi Btjl Serjt.) infilled that 
the general defeription in the licence was infullicient to 
fatisfy the words of the Hat. 48 Geo, 3. r. 37. : that in 
truth the only goods fpccified in the licence were thofe 
cxcoptcd nut of it's operation, which could never be 
deemed to be a fpecification of thofe included in it ; and, 
without fuch a fpecification, no information of the 
nature of the cargo intended to be imported is com« 
muni c ate J to the government, and one of the checks 
meant to be impofed upon the mifapplication of 
licences is taken away, ^dly, That the effeft of the Hat. 
49 Geo, 3. c. 60, upon this licence was not relied upon 
at theitrial ; neitiu.. Jiad the llatute relation to any fuch 
fpecial orders of councif as thofe granted to individuals, 
which v/ere fuificiently regulated before j but mull bo 
taken to apply only to fuch general orders of council 
as author, jv^cd all his Majelly’s fubjefts to aft thereon 
without a particular licence. The latter llatute does not, 
even fpeak of licences. 

'j- 

Lord Et.LiiNr^oROucii C. J. It docs not appear tome 
that the aft of the 49 (mcc, 3. is particularly limited in its 
application to any certain defeription of 01 dors in council, 
but relates not only to thofe general orders which afledt the 
whole community, but to thofe which are fpccially granted 
upon the petition of an individual. The llatule fpcaks 
of orders already ifiued or to be ilTued, and virtually in-* 
(iprpoviites profpcftively, as well as by relation back, 
E ^ every 
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1812. every order of councU authorizing importation that may 

' have been iflued. Now here is an order of council, 

Sc»riiioi‘nr.R 

ajrutnti under which a licence is granted to import into this 
kingdom from certain parts of Europe a cargo of fuch 
goods as are permitted hy law to be importedy with the ex- 
ception of ceitain articles therein enumerated. If the 
cafe had flood on the flat. 48 G. 3., I fliould have doubted 
whether that was a fufficient fpecification of the goods 
allowed to be imported, confideriug the licence as an 
inflrunicnt to be a61:ed upon, and to be the guide of 
merchants as well as lawyers. But we are relieved from 
that confideration by the latter ftatute, whicli fan£lions 
every importation of goods under any order of council 
which would have been authorized by that a£l. Now 
that acl authorizes the importation of any goods which 
may be lawfully imported ; fo that the licence in this cafe 
complies with the very terms of the flatute. It feems to 
me, therefore, there being no words pf leflriftion^^ufed, 
that the flatute applies to every c*aer of council, and that 
the prefent cafe is within it. 

Le Blanc J. Under the flat. 49 G. 3. the queftion 
docs not admit of a doubt *, becaufc that adl applies to 
to all orders of council. It is unneceflary to confider j 
what the queftion na.ight have^ been under the ftatute 
48 G. 3. 

Per Curiam, Rule difeharged. 
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The King againft The Inhabitants of the Townihip 
of Gisburn. 


- 3 Y an order of two juflices, Thomas Roberts^ his wife 
and children, were removed from the townfliip of 
Colfie to the townfliip of Gijhiirn^ both in the county of 
Lancajler ; which order was confirmed on appeal to the 
fcflions, fubjedl to the opinion of this Court on the fol- 
lowing cafe. 

On hearing the appeal, the appellants called a wit- 
nefs, wlio, being examined on the voir dire, flated as 
follows : that he is the occupier of a cottage in the ap- 
pellants’ townfliip of the annual value of 25J., but that 
he has never been charged with or paid any public rate 
or tax in that townfliip. It was objefted^ on the part of 
the ^fpondents/ l! the wltnefs could not be examined, 
without producing the ^ate to fliewthat he was not rated: 
and as no rate was produced, the Court rejefted the 
witnefs. 


Scarletly (and J, Wil/iathsy) in fupport of the order of 
feflions, contended that ifie witncls was properly re- 
jefted. Thepraftice cf^the feflions has been to require 
the pariih, that produces its own parifliioner as a witnefs 
in its behalf, to produce alfo the rate-book as the bell 
evidence to fliew' that he is not rated : which feems rea- 
fonable ; becaufe the oppofite party, having no means of 
knowing beforehand that an occupier in the adverfe parifli 
is intended to be called as a witnefs, cannot be prepared 
to prove him rated, by giving their opponents notice to 
produce the rate. [Lord Elhnborough C. J. faid tirat the 

praftice 


1811. 


IVeduf^day, 
Jiitu ajth. 


Upon appeal 
again a an cider 
of the 

appellant 
town fill]) 
having pro- 
t'ucetl one of 
its inhahitants 
as a witncls, 
wlio being exa- 
mined upon the 
veil dire (tated 
tliat he was tlie 
occupier of a 
cottage there 
of the annual 
value of 25 IhiU 
Imgs, hut that 
he was not 
rated to nor 
paid any public 
rate or tax ;fucli 
aniwer mull be 
taken to be 
tiueforlhc 
purpofc; audit 
cannot be ob- 
jected lo his 
examination in 
chief, that the 
beft evidence of 
the fa^l was not 
given, by the 
pioduition of 
the rate itlelf. 
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The Kino 
againfi 
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practice might be corwenient ; but the qucflion lubmiu 
ted to the Court was whether the Jaw required it.] It 
has been decided tliat tJic I'adl of rating cannot be 
proved witliout the produ^lion of the rate ; for wlndi 
Lord Kenyon C. J. allignetl tlie true rcafon, tliat tlie beft 
evidence was not given wliich the nature of tlie tiling" 
would admit of {a). So Jiere it appears that tlie witnefs 
lias rateable property ; an<l it is therefore to be prefumed 
that the overfeers have done tlieir duiy and rated him, 
unlefs that be rebutted by' the bell cvidei.r'^ of his 
being not rated, namely, the preduclioii of the rate 
itfelf. 


Lord Ei.T.ENiioa<)UH C. Jc There is no qucflion be- 
fore this Court but the competency of the witnefs upon 
the voir dire. What he anfwers mull be taken fur bet*^ 
ter and worfe. If he anfvver faifely, he may be inditled 
for perjury. 

f^er Curiam., •^’hc cafe was rcmitte4 

to the SefTions. 

Littledale was to have oppofed the order, 

« 

(rt) Rcf, V. T/'c' Caypullf 2 2^. 



IN THE FiFTY-SECONO YeAK OF GEORGE III. 


S9 


1^12. 


The King againji The Inhabitants of Sheepshead. 

y«v/, aytti. 


jiioving Thomas Lees from tlie parifli of SheepJIjeaci^ 
in Leictj}eijlnrt\ to tlic parilh of Uttoxetet in Siafforcljlure, 


Tj PON an appeal agalull an order of two jufticcs, re- since the an of 

the, Gw. 3, 
C.S 7 - ior the 
it^uiatioij of 
I'aiilh appren- 

the leflio]is qiiallied tiio order, fu bjcCl to the opinion of ' 
tJie Court upon the following cafe. 

The nanpor was put out apprentice by a parifli inden- 
ture, dated 19th ol Abril 1738, by the 

Utl-.xeler^ with tlic (onfent of two iullices, to JMar^i Javuemuhc 

, ^ ,, , ap- 

pn'nttLC is at an 
endf hut the 


tices, winch 
i-itf's timt on tht 
dcalh of the maf^ 
L r;n^ the 
til m of f.ii h npm 

parilh officers of 


Rira'Ii/iSi of in UifexeUr^ and ferved her there 

from that time for 3 or 4 years till Jlareh 1791, when flic 
gave up ilie farm to her fon, who agreed to take the ap- 
prentice into his fervice and keep him : and Mrs. Rawlins 
was to have nothing more to do with him. Tliis was 
previous to u nalhng of tlic Hat. 32 G 3. c. 57 Dur- 
ing the time he livou^wlth the fon Rawlins died j 
and the pauper conlinutd fome time longer with the 
ion in Utioxetevy fervingMiim j when John Rawlins told 
tile pauper he might do ^hat he could for himfclf, and 


ccjvcnant for 
n\aintenance 
on the part of 
tlic mailer Hill 
cotttinue<! as far 
aj his affets ex- 
Icnil, or doubts 
ha\e arifen 
with \cf\)c£t 
ihcreto,” 8cc . ; 
and then enadts 
that /uch cove- 
nants for main- 
tCMunce of pa- 
li'ii rippicntic<’S, 
witii whom no 
inoi t: ih.in 5/. 

fhnl! be given, fliall not conlInuj[ in force longer than for tin cc calendar months aUer the 
de.;lh ot the mailer, &c, dnri wlndr ihicc months the .ip|ncnl!ce lhall continue to 
ferve t lie executors, &c, 01 appointee : and that within tliu ihice months two jullicts 

of the peace, on aiiplic .-.' mj of the widow or tc,ilain iclati'.cn of the inafler, mav, by 
indorienicnl on the inden uuS diiedt fuch jppicntice to fcive out his time with the 
applicant, fuch cppllcant liaving lived with and been pait of the family of the mailer, 
&c. at his death ; but olhcrwiie, that fuch appiciiticvflnp lhall ht delci mined : ^nd then 
it providijs ( f 5.) that noihi,i^<r tha ctnl'i-fou’ cotitniuerl twlciid to r.vy punju apptentiLC but to 
‘ fitckorly as jhali be living with and make port of the Jawt!y, or tc ui ihc adajl unphy incut of 
the onj^hol nwjier, &c. or of avy fuhfc^uent wafers c;.. appoint, d under the pr.vifions oj the 
ait at the time of the de^th offieh nujicr, &c.: 

Held that a j aiifii apprentice, who was not living at the time of his miftrefs’s death 
with her appointee under the provifms of the c/ff, though living with her Ion by her indi- 
vidual conlent, could not gain a rctllcmcnt in anollicr paiilh by lerving iiiiother miflrcff 
Vfith the confvnt of the fon and affgnee of the oiiginal millrcl-,' given aftti the death of the oii* 
filial mijiref; the contract ol lervtcc btdng declared by the lecital ot the adt to' be at an 
end upon the death of the original millrcls, unlel's continued in the manner defciibcd ia 
the ad, 3d, and 4th fedUons ot die adtj to which ledlions the provilo in the 5th ledUon 
popeily to apply. ' 

If 
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If he could not get a gbod place, he would get one for 
him. The pauper then went and hired himfelf for 5 1 
weeks to Mrs. Phillips ^ in the parifli of Field. John 
Rawlins^ on being informed by the pauper that he had 
fo hired himfelf, afked the pauper what fort of a place it 
was that he had got ; and on the pauper’s deferibing it 
as a good place, JoJm Ra^vlins faid he was glad it was a 
good place, and he might go thither. The pauper went 
into Mrs. Phillips^ fervice, ftaid above 4^ 'lays with her, 
and John Rniulins gave him a fuit of cloathj at that 
time. When the pauper left Mrs. Phillips^ he font his 
wife to John Raiulins for his indentures, and they were 
delivered to her. The refpondents contended that there 
was no fervicc under the indentures fo as to gain a fet- 
tlcment at Field. The feflions were of opinion that there 
was an exprefs confent given by John Rawlins to the 
fervice of the apprentice with Mrs. Phillips. 


Jervis and Hudforty in fupport the order of feffions, 
contended, firfl:, that the feflir ns had found an exprefs 
confent on the part of John f awlins to the fervice of 
Mrs. Philllpsy which was a queftion for their determina- 
tion j and that their finding w^is authorized by the cafes 
of The King v. Braelflone (a)y T^je King v. The Holy Tri^ 
nity {b)y and Rex v. Shebbear {c). ^ \ Uy, The confent of 
the original miftrefs to that fervice was unneceffary, it 
having been before given to the fervice with her fon : it 
was fo decided in Rex v. Clapham [d). 3dly, The death 
of the original miftrefs, before the confent of the fon to 
the latter fervice, made no diftcrcnce ; becaufe at that 
time the fon muft be confidered as the mailer. Rex v. 


Eajl 


(a) 2 Bott. 434. 
(0 


(b) zTeryn Mcp,6oS. 
{d} Burr, S. C. 266. 
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Eajl Byidgford {a)j and Rex v. Tavijloch (b)* The ftat. 
32 G. 3. c*. 57., pafled fince thofe cafes were decided, 
does not apply to the prefent. [Lord Ellenhorough C. J. 
faid that there was no need to cite cafes to fhew that 
after one aflignment of the apprentice, every affignee may 
go on affigning ad infinitum : there were cafes enough to 
that efFcft. But the queftion here was how far that 
ftatute has altered the law. His lordfiiip alked if there 
were any cafes fince the ftatute ?] To which it was 
anfwercd tliat there were none \ but that the provifions 
of that ftatute did not aflcdl the prefent cafe (c). It 
enafts “ that upon the death of any mafter or miftrefs 
of a parilh apprentice during the term of fuch appren- 
ticefliip, tlie covenant in the indenture for the mv\in- 
tenance of the apprentice fliall not continue in force 
longer than three months after the death of fuch mafter 
or miftrefs.’’ But by / 5. there is a provifo, that no- 
thing before contained in the aft ftiall extend to any pa- 
rifti apprentice, but *■0 fuch only as fhall be living with 
and make part of the flpiily, or be in the aftual employ- 
ment of fuch original n after or miftrefs, or of any fub- 
fequent mafter or miftre^'s appointed under that aft at 
the time of the death of itiny fuch mafters or miftrefics 
refpeftlvely. Now her^the pauper was neither living 
with nor part of the^^tinily of Mrs. Raivlhis at the time 
of her death, nor of any ful^fequent mafter or miftrefs 
appointed under the aft. 


1812. 

The Kino 
ogainft 
The InhabU 
tants of 
SK£EP9ittAO. 


Dayrellf contra, was ftopped by the Court. 


ia\ 5. C. 133. (b) Th.syS, 

(f) But fee the preamble to the ftatute, and quarre whether it is 
reconcileable with the former cafes referred to. 


Lord 
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tn. 

Tf fcllfr of 
gooils, knowing 
at tht* time 
that the hiu or, 
though dcnliuf; 
with him in his 
own name., is 
in truth the 
agent of ano- 
ther, ele^t fo 
give the credit 
to fuch agent, 
lie cannot 
afterwauU 
recover the va- 
lue agahirt the 
known pilnri- 
cipal: but if 
the principal 
be not known 
at the time of 
the puicluie 
made by the 
agent, it Teems 
that when dil- 
covcied, the 
principal or the 
agent may be 
juccl, at the 
election of the 
ffcllcr ; unicfs 
where, h> the 
nfage of trade, tli 
laily in the c^fc < 


Lord Eixenborouch C. J. The words « fubfequent 
mafter or miflrefs,” mean fuch as become fo by tlie 
provifions of the flatute : it is the fervice under the au- 
thorized fubllitution that the a£l: applies to* But how 
is the fubitltution by the party a fubftitutlon under the 
afl: ? If it had not been for the afl: I fhould have been 
with the appellants^ 

Per Curiam^ Order of ScfTions quaihed. 


Paterson and Another aga'injl Gandasequi. 

was an action for goods fold, and upon the com-* 
mon money counts. At the trial before Lord 
horoii^h C. J. at the London fittings after laft Trinity 
t!io following facts appeared. The defendant was a 
Spanijlf merchant, and a director of the Phillippinc trading 
company at Madrid j with which he was engaged in 
ventures to a large amount. Xj^January iSio, being 
then in London^ he employed M/ITis. Larrazahn! and Co. 
of merchants, to pureSafe for him various af-* 

forlmcnts of goods for the foreign market, for , which 
they were to charge a cominiilibn of 2 per cent. Lar-- 
razahal and Co. accordingly ap^jlicd to the plaintiHs, 
requofting them to fend to t]ioir>?t5‘^antlng-houfe an af- 
fortment of (ilk hofe with tliclr terms and prices. Pw- 
jun. waited on them at the lime and p4cc ap- 
pointed, with the patterns, terms, and prices ; at wliich 
time the defendant was prefent at the countlng-houfc, 

c credit is undorftood to be confined to the agent fo dealing ; as pailicu- 
,[ principals icfiding abroad. 

and 
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and the f^mples were handed over to him. He iufpcfted 
tliem, and folcdtcd fucli articles as lie required ; and the 
terms and prices were alfo (hewn to him and left there. 
On the 6th January the plaintiffs received from Larra* 
%abal and Co. an order in writing for 574 dozen of filk 
hofe, to be ready in town on or before the 20th oi February 
next; the payment as agreed upon : (Signed) Larrazabal^ 
jlJencyoy and Troiiaga : and fliortly after another order 
For 150 dozen more, with the like fignature. Botli 
thefe orders were given by Larrazahal and Co. for the 
life of an<l in evccutiou of thf* orders received by them 
from th(* def aidant, ']1ic goods were fold by tlio pLiin- 
tiffs on the credit of Larrazahal and Co., tlic invoices 
were made out in their names and fenl to them, and 
J.arraztJal del>uo<l the dedcildant with the amount. Soon 
after, and before the credit liad expired, Larrazahal and 
Co. became infolvent ; and thereupon the piaiiitifis de- 
manded payment of tlic defendant; which being refufeJ, 
the f)rcfcnt acfioii was brought. Lord Elle?ih:'rcu^h C. J. 
being of opinion upon tip''fe faclvS, that the plaintilfs had 
dealt \vit!i Larrazahal aiu- Co. upon then* foie and in 
dividual credit, knowing at the purchafos ^hey made 
were on account of the defendant, direricd a nonfuit. 
In the following term it \vy moved to fet afide the iion- 
fuit, on the ground of a. Cffnri hating cafe of a dormant 

principal to that of ;r f.ormaiit paitner, where, though 
the party furnifliing goods to the oltenfible partners iii« 
tended a; the time to give credit only to them, yet 
he may afterwards purfue Ins remedy againlt the dor-*^ 
tiiant partner, when difeovered. A rule iiifi having been 
granted. 




i8ia. 

Vatersow 

againji 
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l8l2. *rhe uittorney-Generaly Marryat, and Liitleiiaky now 
' " ' (hewed caufc againft it ; and obferved upon the fafts of 

Anr E R s 0 

againft the cafc, that the defendant, a foreigner, not wifhing to 
Gandasec^ui. j^jg a BritiJJj market, employed Larra^ 

zahal and Co. to m^^ke purchafes for him oil their own 
account, to whom he was to be anfwerable for the pur- 
chafes fo made. The plaintifls dealt with Larrazahal 
and Co. as purchafers, and gave them credit for the 
goods, being aware at the time that they were purchafed 
by Larrazahal and Co. on account of the dcfeii laiit. If 
the defendant were to be held liable for the goods to 
thefc plaintiffs, he will have to pay tvC^ice for them ; 
being clearly liable to Larrazahal and Co, [Lord 
borough C. J. I have had inftances perpetually before 
me, where the foreign trader, not choofing to make him- 
felf liable, has gone with his agent to the tradefman, and 
bought goods in the agent’s name. I do not find any 
cafe, which decides that where a perfon fells goods to 
an agent, with a knowledge of Lis principal at the time, 
and gives credit to the agei^f he can recover againft 
the principal. \Garrow for/iie plaintiffs, obferved, that 
the whole of the argument cfi behalf of the plaintiffs was, 
tliat the defendant was not lliown to the plaintiffs at the 
time of the fale to be the j^incipal.] The fafts (hew 
the contrary. Tlie defendant, appears, was prefent at 
the time, and pointed out to the plaintiffs the different 
articles which he required, and felcd\ed them from the 
patterns. The only ground tlierefore for holding the 
defendant liable is that the goods ultimately came to his 
hands. But if this were eno igb, every foreign colonift 
who configns his produce to his correfpondent in this 
country, and receives in return from the merchant here 
3 a cargo 
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cargo purcliafed in the BrhtJIj market, would be liable 1812. 
to the various dealers of whom the articles compofing , ' 

^ ^ Pa I ERSOIJ 

fexh cargo were purchafed. But it has never been at- 

Gandasequi. 

tempted to charge the IV tj} India planter in thefe cafes : 
tire reafoii of wliich is that, as between him and tlie 
dealers, it is undcrllood that the merchant here purchafes 
on his own account. There is no cuftom to control that 
particular branch of trade, except what arifes out of 
the under (landing of the parties : where the dealings 
tlicreforc are fiinilar, the underfLandiiig miift be the fame- 
ir^^re the defendant (lands precli’cly in the lame fituation 
a/. lli«} iVrd India planter, lie wlio employs another to 
piircliafe for him may Indeed be liable, although the 
felier gave him no credit, if it fhall turn out tliat he is 
the aclurd purchafer *, but there is nothing in this tranf- 
aclioii or in the naTure of employmetit to 

Iliew that the defendant was t!ie purchafer from the 
plainti^ls : on the contraiy, the engagement between 
diem ^vas tnade witli the e%])'refs view of exempting him 
from all fucli li.-.biiity 5 and i\\Q plaiiitiilV by their mode of 
dcaliiig have (liewn that they i ) uiulerilood it, and cannot 
therefore now ndort to liimo [Lord FJlenhor:)uoh C. J. 

The cafe in which I rememhe that the li.ibility of a prin- 
cipal was cirried fiirlhell: v^a' P'avcl v. Ntlfen, upon the 
Weflern circuit, of wh’.»-ii Mr. Juflicc La^urence had 2 
MS. note. There a facbor made purchafes for his princi- 
pal, who made payments to liim on account. Afterwards 
the'^faflor was prefled for payment by a letter wliicli 
came to the hands of the principal, wiio tranfmitted it to 
the factor, and with a knowledge of the faft paid him 
the refidue. It was held by Lord Mansfeld C. J. that 
the principal was liable over to the fellers for the money 
he had fo paid to his fa£lor after notice. Tht Attorficy^ 

VoL.. XV* F Gemrd 
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l8l4. General laid he belfeved that the cafe went farther, and 

™ that the principal there was held liable to the whole 

PArKR50N ^ ^ 

amount of the purchafes. [_Le Blanc J. I fliould think 
not: the cafe can hardly be fupported to that extent.] 
If the feller be at liberty to follow every perfon into whofe 
hands the goods may have come, it will create endlefs 
confufion. A broker may have purchafed on account of 
feveral principals, and may have received from each of 
them payments on the general accou-’^t, or may have 
made fuch payments to the feller : in thcle rafes how 
could the feller apportion fuch payments, fo as to charge 
each perfon with his proportional rciidue ? There are 
many inftanccs where the principal is not liable ; as in 
building contracls ; and yet the work done and materials 
found are for the principal only. [Lord FJlcnhorough 
mentioned a late cafe of Bramah v. Lord Ahingdony where 
the defendant had contrafted with a furveyor, who or- 
dered goods from the pl.iintifl' for the ufe of the d^.fcnd- 
ant’s houfe \ and yet he was hefd not liable.] In the pre- 
fent cafe it appears further, Mat the plaintiff has made his 
eleilion to cliarge Larrazdml and Co., by delivering the 
invoices to and debiting thc^n with the price •, after whicli 
they cannot refort to the ifei’cndant. There may be a 
ftiifting liability from the bV^ier to the principal, when 
the latter is dlfclofcd •, but if onVc the elcdlion be made, 
that liability ccafes j for the plaintiffs cannot have two 
concurrent debtors. 

GarroWf Parky and Rjchardfon Contra. There is no 
clrcumftance in this cafe to fliew that the plaintiffs knew 
at the time of the fale that the defendant was the princi- 
pal, except that of his happening to be at the counting- 
houfe when the goods were fele£led. So far from 

^ knowing 
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knowing him to be the principal, it floes not appear that 
they knew him even by name. The circumftance of 
their making out the bills of parcels to Larrazabal and Co. 
carries the cafe no further 5 for that was done at a time 
when they were ignorant of the defendant’s liability ; 
which is an anfwcr alfo to the argument derived from 
the fuppofed ele6lion of the plaintiffs to refort to Larra^ 
^abal and Co. only ; it being impolTible for them to have 
made any fuch election until they knew the parties be- 
tween whom tljcy might elc£l. It is therefore the com- 
mon cafe of a broker wlio has made purchafes for his 
principal without mentioning his name, in which the 
principal has always been held liable ; as in Waring v. 
Favcnch [a), and Kymer v. Sunvercropp {b). In Railton v. 
HoilgscH[c)^ London fittings afler term 1804, and 

Peek V. HoJgsony at tlic fittings after Michaelmas term 
1804, where the defendant bought goods of the plaintiffs 
in the flame, and upon the credit, of Bmith and Co. ; but 
thofe purchafes were made in reality on his own account \ 
lie was held to be liable. Mansjicld C. J. fald, Suppofe 
a principal authorizes a facloi to fell goods, and he fells 
them in lus own name, the principal may call on the 
vendee for payment. Suppofe the defendant had not 
been known to be the buyer, he would Hill have been 
liable: Zmith and Co, tvould only have been nominal 
buyers. So in ScritnJJjire v. Aide rt on (rf), even where a 
fai^lpr fold oA a del credere comniiflion, the vendee was 
held liable to the owner of the goods after notice given 
not to pay the fadlor. This is not like the cafe put of a 
foreign principal refiding abroad ; for the defendant was 


1812. 

pATCRaON’ 

agninfl 

GANDAys.<yjl. 


(tf) I Campb. P. Oaf. 85. (A) Ib. 109. 

{c) Tbifi cafe was mentiuoed on moving for the rule. 
(d) 

F a 


rclldent 
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1812. refident here, and*eftabliflilng a houfc of fradc. N<'> 

' thcr can it be compared with that of a perfon engag'ng 

Paterson 

cxaiuj} with a furveyor in a building contrail ; becaufc tlicrc 
OANDASL(yji. perlons employed under the furveyor have notice by 
the courfc of the trade that they are dealing with liini 
only. Here if the defendant had williod to exempt him- 
felf from the ordinary liability, he Tnould have given no- 
tice to the fellers that they were to look to Larrnznbal 
and Co only. No confuGon will arife ^rom holding the 
defendant liable, bccaufe the goods here bought 

wdiolly on his account, and not, as in the cafe fuppoled, 

. on the account of fevcral princip als. 

Lord EtLnnnoRoiTCH C. J. The Court have nor the 
Icait doubt that if it dillimflly appeared that tlie derend- 
ant w'«as the perfon ff>r whofe ufe and on w}jv..fo account 
the goods were boiigln, and that the pialnthTs knew that 
fa(n at the time of the fAlc, there would not ha the leaH: 
pretence for claarging tJie dcfemlant in thivS aclion. lluL 
the doubt i:, whether lliat cjoes fulficicntly appear by the 
evidence. It appears thajfthc defendant wms profent at 
the counting houfc of LnhvnMbul, wliere one of the plain- 
tilTs had come by aupoimniciit, and in liis prefence in- 
fpefled and feleclod fuch of the articles as ho reijuircd : 
that the goods w^cre aftCiVMrd^ ordered by Larrazahal 
and Co., credit given to tliom, and the invoices made 
out in their name, and font to them. The qui^lUon is 
wlicther all this was tionc with a knowledge of the defen- 
dant being the principal ? The law has been fettled by a 
variety of cafes, that an unknown principal, when difeo- 
vered, is liable on the contrads which his agent makes 
for him : but tliat muR be taken with fomc qualification, 
and a party may preclude hlmfelf from recovering over 

againfl 
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againft the principal, by knowingly tnaking the agent his 
debtor. It certainly appeared to me at the trial that the 
plaintilFs ktiew of the defendant being the piincipal, and 
had eledfed to take Larni^uhal and Co. as their debtors, 
or I fliould not have nonfuited the plaintifls : but as there 
may pcriiaps be a doubt upon the evidence, whether the 
piaintifl;, had a perfecl: knowledge of that fadt, it may be 
as well to have It re-con fulered. 

CiiOSR J. 1 tliiuk that the plalntids In lhi.s cafe might 
h:u e elected w'lioin they woiihl have for tlieir debtor: 
and here they feeni to liave made riieir clc'dion. That 
however is the only dtoubt vvhieJi is ht to be rou- 
hdered. 


Le Bt. anc J. It will be material to have the fadds 
enquircii inlo more fully, in order to afeertuin whether 
the tgradclhien fold to tlic agents wdth a knowl'dge of the 
p.vi'ty for whom they were buying ; or wlietlur, without 
fucli knowledge, they chofe to give credit to the agents, 
whethci buying ff)r .inotlier or for them h i res. Many of 
the cafes may ])ei]ia[is be found dlRinguifiuible from this 
by their not falling precifely wiiliiii tlie tiodrine appli- 
cable to prim ipad and broker : and it nniy be nccedary 
to confider in the prefent cafe, whether any didlndLion 
can be made between a home and a foreign principah 

p 

Bayley j. There may be a particular coiirfe of deal- 
ing with refpedc to trade in favour of a foreign principal, 
that he Riall not be liable in cafes where a home prin- 
cipal would be liable : that would be a quell ion for the 
jury. I have generally undcrflood tJiat tiie fuller may 
}ook to the principal when he difeovers him, unkfs hff 

F 3 
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An affured 
upon a policy 
on (hip, not 
having leave to 
carry Emulated 
papers, cannot 
recover for a 
Jofs by capture, 
if it appear by 
the Sentence of 
the foreign 
prize court 
that one of the 
cau/es (fated 
for the condem- 
nation was the 
carrying of 
fimiilatcd pa- 
pers. 


\ 


has abandoned his right to refort to him. I &grcc that 
where the feller knows the principal at the time, and yet 
eledls to give credit to the agent, he -mull be taken to 
have abandoned fuch right, and cannot therefore after- 
wards charge the principal. I think it fhould be re- 
confidered in this cafe whether the plaintiffs did fo. 

Rule abfolute. 


OswELL and Another againji Vig:;!:. 

was an aftion on a policy of affurance on the 
Ihip WaJJila^ at and from Loridon to any port or ports 
ill the Baltic, The policy did not contain any leave to carry 
fimulated papers. The intcreft was averred in one Tahf 
Fomitiy and a total lofs alleged by attack and feixure of 
the enemy. At the trial before Lord Elknhorongh C. J., 
at the London fittings after Trinity term, it appeared that 
Fomin was a RtiJJlan fubjeti ; that the fliip failed with a 
licence on the voyage infured from London to Peterf* 
burgh; and after touching at Gpttenhurg was captured by 
a Danijh privateer, carried into Arlhorgy and condemned 
as prize to the captors ; which fcntence of condemnation 
was afterwards, on appeal, confirmed by the court of ad- 
miralty at Copenhagen, Extradls of the fentences of con- 
demnation and confirmation were put in, and were as 
follows, 2 1 It June Sentence of condemnation 

pronounced in the cafe No. 7.,- the privateer JVi’//- 
fifij plaintiff, and Capt. Geo. JVeyerj fliip Wajiluy defend- 
ant. Under the prefent cafe it has been confeffed by the 
captain and crew of the brig W ojfiluy brought to Arlhrg 
by the privateer jorgen Ncilfony that the fliip coming from 

London 
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London has made ufe of an EngliJ[b convoy thence to 
Gottenbnrgy and formerly from Cronjiadt through the Belt, 
By rcafon thereof^ crtid as the Jhip^s papers are bejtdes not in 
dueorder^ there cannot, without any further examination, 
be the Iccift doubt but that the fliip, together wdth that 
part of the cargo (lie had in at the capture, muft be ad- 
judged to tlie privateer vrfio has made the prize at a 
lawful place, and has been fupplied with a letter of 
marque. Sentence of confirmation, 2d Deceviher 1810. 
Though the nationality of the fhip Wnjfday as Rujfiany 
were pcrfctflly cleared up, ftill it lias been evidently 
proved, tliat it has been forfeited by the condu£l: of the 
plaiutifF (the agent of Fomin at Copaihngen) and the 
captain on this voyage. It has been confelled by Capt. 
(icQ, IVeyr and his whole crew, and the plaiiitifi'himfcif 
has acknowledged, tlut the veflel went Jail year through 
the Belt under BngliJJj convoy wdth a cargo bound to 
Lond^Uy which was alfo unloaded there. Afterwards the 
velTcl went from London to Gottenburg under convoy, and 
was to iollow the fame for the future ; but ftie did not 
get ready foon enough, I'hat the captain on the voyage has 
ufed a fimuhitcd clearance^ has had falfe papers y ami has kept 
a falfe jour nr K Thefe arc the ufual means whereby to con- 
ceal a fiTui.’gling trade wfidi the enemy. Thus it is plain 
that this vellel is, acegrding to the regulation for captors, 
liable to condemnation. And it conclitded by decreeing 
that the fenfence of the prize court Ihould remain in force. 

Under thefe circumllances it was contended at the 
trial, on behalf of the defendant, that the carrying 
(imulated papers, not being wiihln the terms of the po- 
licy, and being the ground of the condemnation of the 
flrip, the plaintiffs were not entitled to recover for a lofs 
of which they were tl;e efficient raufe. Dut a verdifl 

y 4 was 
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wa^ Uiken for the plaintiffs, with liberty to the' defendant 
to move to enter a noniuit j which rule was accordingly 
obtained in the lall term, wl'.en a caie of Sfe^/r v. Lacy 
was cited, w’hcre the plaintiff having obtained a verdidl 
at the fittings in London in C. B. under fimilar circuni- 
llances, the Court of C. B. afeerwards rranted a new 
trial. 

The Attonicy-Clcncrcdy Parhy and c/ now lliewcd 
caufe. iff. Admitting that tht^ fontence Ili - proceeded 
on the ground of tlie ffiip having carried hnuilatctl papers, 
there is notliing illegal in carrying fuch papers : and 
though it may not be included within the prccife terms, 
it is neverthelefs \v-ithin the general icope of tlie adven- 
ture infiired. Tliis was an infurance from London to 
•any ports in the lia/ticy and the fnip’s deffination was to 
PeUrfinirgh ; w'hicli is witinn the policy. It w'as well 
known to ail parties that the circiimffancc of her having 
touched in Liiglaud was a caufc of condemnation in the 
enemy’s ports. But as every fnip muff carry fomc clear- 
ance, and the w'ant of one would in itfelf have been a 
ground of condemnation ^ lb a true clearance in the pre- 
fent cafe would Iiave equally fubjetUed her to condem- 
nation, becaufc it would have llicvvn flic came from Eug^ 
liifuL By carrying jim^ilated papers, therefore,' tho 
aflured have done every thing in their power to protedf 
the underwi iters from the chance of a lofs ; who, if thev 
had not fo done, miglit more reafoiiably have objeded 
that tiie allured had rilkeci the fafety of the ffiip by 
ncgleding that wdiich is now a common precaution. It 
would be linjuft to hold that die carrying of fimulated 
papers lor die purpole of concealing a fad, which if 
known mull iiecciiarily iiave induced a condemnation, 

avoid* 
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nvoids tKe policy. The only objeft in carrying them was 
the prote61:ion of the (hip. [Lord EUeiihorough C. J. Is 
it contended tliat the afTured are authori'/ed to do any aft 
intended for tlie bona fide protf’ftion of tlie iliip ? 
Would then the aflured have been liberty to refill a 
right of fearch on accou’^t of her having thofc papers on 
board ?] Suppofing that fearch would ncceflarily have 
led to her condoninnrion, the underwriters could not have 
objefted to the aHured’s making fucli refinance. [Lord 
EJlcnborouuh C. J. Is not then the iKk thereby .diered; 
and fliould not the aTured have authorized tliemfeivcs, 
by leave of the underwriter, to take fueh precarious mu- 
niments on board ?] They were not precarious, bccaufe 
without tlicm the ilaip could not avoid comlemnation. 
Tins is like tlie cafe of a flnp carrying falfc colours to 
deceive an enemy in figiit : if a condemnation enfued on 
that account, would it preclude the allured from recover- 
inj? ? J. Carrying falfe colours coidtl not be a 

ground of condemnation. Lord Ellcfihorough C. J Car- 
rying a variety of colours has never been coniiilered as a 
contravention of ifie lav/ of nations j Falfe colours arc 
more calculated to deceive than hdfe papers ; for they 
tend to elude purfuit and fearch. 'i nis is not like the 
cafe of Sti'vle v. Laciy [a)^ whicli lef^^ untouched the quef- 
tion as to fimiilated papers. 'Fhere the Ihlp had been 
condemned for not producing a paOport whe!i demanded, 
iXetuJonw. MoLUgliahi[h) has been oveirah'd by JlJofsY. 
Byrom (c) ; in which latter cafe it was Ik Id that the taking 
letters of marque wdthout leave of the underwriter did 
not vary the rilk, fo as to avoid the policy. But adiv, 
They argued that it did not necelTarily appear on the face 

{a) Citf’i! in f! Carjlatn^ 14 /T.///. 3S7. 

(h) s Term 580. (f) 6 Ttrm Hip 
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of thefe fentcnccs that Jthe fliip was condemned for carry- 
ing fimuliitcd papers : that other caufcs were mentioned ; 
as the conft'ffion of the captain, tliat the veflel vreat laft 
year through the Edit under Evgliflj convoy with a cargo 
bound to London^ which v/us al fo unloaded there ; and 
<laU afterwards the vefiel went from London to Cottenhurg 
under convoy. The fentcnce therefore lirft ibites a 
frauggling trade with the enemy, and then adils that the 
fliip had linuilated papers ; and cone!’'dcs, that tliofc 
were the means whereby to conceal a fnuigglinL; trade 
with the enemy* It fliould feem therefore that the 
ground of condemnation was tliat the fliip carried on a 
fmuggling trade with tlic enemy ; and the other parts 
of the fcntence arc only the evidence whereby the Court 
arrived at that conclufion. The words in the iirft fcii- 


tcnce, by reafon thereof, cannot refer to fiinulated 
papers ; there being no mention made of them in the pre- 
ceding part : they muft be taken to refer only to that 
which is dated before, viz. that the fliip coming from 
London had made ufc of an Englifio convoy, &c. [Lord 


Ellenhorough C. J. The words arc, by reafon thereof, 
and“as the /hip’s papers arc not in due order it is a 
condemnation therefore for tlicfc conjuncl caufcs.] It 
is incumbent on the underwriter to fhew affirmatively 
tliat the canynig (imulated papers was a caufe of con-.* 
rlcmnatlon ; ui»? ..Tureci v, not hound to negative the pof- 
rihllity of if^. i‘:dng fo ; and it is fuiTicicnt for him if it 
only rem dii fioubnul. 


Carro‘ii\ Toppings and RuKayd/oHy contra. Coupling 
the two fentences together there can be no doubt that 
the cairying fimulated papers was the ground of con- 
demnation or, if the fentences did not proceed wholly 


on 
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on this ground, that it was at leaft one of the operatu^ 
caufcs ; and in cither view, if the plaintifls were not at 
liberty to carry fimulatcd papers, they will be precluded 
from recovering in this aftioii : bccaufe a party cannot 
avail himfelf of a lofs of which he has been, in whole or 
in part, the eiheient caufe. The only remaining queftion 
therefore is whether the allured were at liberty to carry 
limulated papers without the permilFion of the under- 
writer ? But that has been already decided in the nega- 
tive in Hormyer v. LiiJIjuigton (a) j where the verdict 
liaving been found ngaliill the allured on this very point, 
the Court refufed to grant a rule nili for a new trial. 
There is no inconvenience in that dodtiine •, for it is eafy 
to give notice to the underwriter, where the party means 
to carry {jpiulated papers, and to obtain his leave for that 
purpofe ; and It is right that fuch notice fliould be given, 
bccaufe in fome refpedls the rilk may be varied by carry- 
ingjthem. In Mofs v. Byrom the letters of marque were 
taken witliout any intention of ufing them. 


n 
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Lord Ellenborougii C. J. It has been determined 
by the dccifions of the courts of admiralty, that the carry- 
ing fimulated papers is an efficient caufe of condemna- 
tion. This fliip had fimulated papers on board. The 
queftion then is if tjie carrying them were one of the 
caufes of her condemnation ; if it were, it was a rifk to 
which thj underwriter has been expofed without his 
confent. In Demfon v. Alodigliam the taking the letters 
of marque only indicated an intention to ufe them, which 
if the alTured had afterwards done, that might have been 
a deviation, and difeharged the underwriter; inafmuch 
as the party was not warranted to enter into a hoftilc 


(tf) AtiUf 4 ^, 
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^ ' mercantile adventure. But that intention was not car- 

OsWtLL 

a^ainj} Tied iuto cfi'cfl ; and therefore the principles on wh’ch 
that cafe was decided were in the fubfequent cafe of 
V. Byrom coiifidered as new, and j^oing to the extreme 
verge, and it has not fince been ai'-led upon. The quef- 
tion however here is whether the fiinuiated pqicrs were 
not a co-elTicienc caufe of condemnation ? In order to 
afeertain that, we mud look to the hru^nce. Ic com- 
mences, Though tlie nationality of ilie lliip as 

RitJJian were perfectly cleared up, fill] it has Ikou evi- 
dently proved that it has bc'en lorfeitcd by the coiiduel 
of the captain on this voyage. It has been couhlled by 
the captain and his wliole crew that the veiTe! went lift 
year through die Bclf under convoy a cargo 

bound to Lotulon^ wliich was allb unloaded tlicre : after- 
wards t?ic vcllcl went from Lendon to Goitenburg under 
convoy, and was to follow the fame for the future, djut 
did not get ready foon enough.” It then feems to take 
up a new (bage of proceeding applicable to this voyage. 

'Flic captain on the voyage has iifed a fimulated clear- 
ance, has had falfc papers, and kept a fdfe journal. 
I’hcfc arc tlic uUial means whereby to conceal a fmug- 
gling trade with the enemy. TJ.us it is plain that this 
veffLl is, according to the regulations for captors, li.’tble 
to conii cm nation.” Why docs the fentence ufe the term 
thus,” except as referring to wliat lias be^n before 
flated, viz. die having a fimulated cle.iraiice and falfe 
papers ? Can any one denbt, after reading the fentence, 
that this is at lead one of the ciriciont caufes of condem- 
nation ? I cannot fiy that it did not make a main ingre- 
dient in the craifc of conilcmnation ; and if fo, it has in- 
diKcd a forfeiture l)rc> light on by the a£l; of the a/Tured 
f i them- 
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themfc'fves. As long as the compity of nations is allowed 
to llianch and to regard thefe condemnations as final, and 
not as res inter alios afla *, it feems to me that looking 
at this fciitcnce as our guide, 've muft confidcr the 
carrying fimulated papers as one of the grounds of for- 
> feiture. 

Grose J. Though this is an ungracious defence, yet 
looking to the fentence, I cannot but fay that tlic carry- 
ing fimulated papers is a ground of the condemnation; 
and being fo, that the plaintilFs cannot recover upon 
this policy in confecpience of the lofs from that caufe. 

Le Blanc J. The defendants contend that they arc 
to be relieved from this lofs, becaufc it was induced by the 
of the plaintifl's : and they arc bound to make out 
that point, I take it to have been decided in many cafes 
m the court of admiralty, that having fimulated papers i?^ 
a ground of condemnation. The cjiiellion then i^?, w;is 
this a ground, or one of the grounds of condemnation ? 
I think that looking at the fcntcncc, it mull be taken to 
be oye of thofe grounds, independently of wliich we c:iu- 
ncH fay t!iat the fliip would have been condemned. 

Baylky j. conpjurrtMl. 

Rule ahlolin^'. 
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^attrriay^ 
Feb, 1(1 


Daniel againjl Thompson. 


The Coiiri, on f^OMYN moved for a writ of habeas corpus, directed to 

application by *■> -r 'll » i • 

the bail of the the keeper of the New! rifon, LuTketnudl^ to bnng up 

was hi cuftady° the defendant, for the purpofe of rendering him in dli- 

obtaini'njr^mo- charge of his bail. The affidavit on which he moved 

ncy upon falfc ftated that the defendant was arrefted ai ih#* fuit of the 
jirctenccs, will 

grant a writ of plaintiff Oil the pth of January lafl, and that the dtponent 
habeas corpus , 

to the gaoler bccamc bail to the llienff : after wmicli, and before the 
iipX*"order* return of the writ, the defendant was taken into cuftody 
be^cndcioTin tipon a charge of obtaining money under falfe pretences; 

and that the plaintiff was proceeding againft the flicriff, 
in order to fix the ball. He mentioned the cafe of Sharp 
V. Sheriff {ii)^ where an application of this nature was 
granted in the cafe of one in cuftody on a charge of 
felony. Whereupon Bayley J. (the only Judge in couat) 
granted the writ. 

(«) 7 T am Rep, 2a6. 


Mottday, Clutter BUCK a?ainjt Jones# 

Where th^late ^URNET on a former day obtained a rule upon the 

JoH, having plaintiff, to fhew caufe why the writ of diftringas 

taken the de^ . . 

fendant’s goods iffued ill this caufe, addreffed to the prefent fht3riffs of 
in execution 
under a writ of 

fi. fa. were ruled, on the 8th of February i8ii, to return the writ ; and returned on the 
Iitli that they had tlie goods in hand for want of b vers; after which the plainti/Jl 
without iHuing a writ of venditioni exponas, lay by till alter a commiflion of bankrupt 
againd the delendant, founded on an aft of bankruptcy piior to the execution, and till 
alter the then (herilTs had deJiveied the goods up to the alTignecs of the bankrupt on 
the i6th of March, and had gone out of office in the September follovv'ing; and then, in 
January i8ia, illued a writ of diflriiigas to the prefent Ihciilfs to didrain the late Ihenlis 
iUir not felling the goods; the Court let adde the lad mentioned wiit ; leaving the plain* 
tifi* to his remedy by aftion, if the commilllon were fraudylenC, as alleged by him. 

London^ 
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dire£lin" them to diftrmn the late flie riffs of 


London for not felling the goods of the defendant by them 
taken in execution, flioulJ not be qualhed. The affi- 
davit, on which this rule was moved. Hated that on the 


Clutterbuc* 

again(i 

J0N£$« 


4th of Fi'braary 1 8 1 1 a writ of li. fa. Iffiied in the above 
caufe to the late fliorifFs, which w^as delivered to them 


on the 5 th, who on the fame day took the defendant’s 
goods. That on the 8th of February the Iherills w’-ere 
ruled to return the writ ; and in purfuance thereof re- 
turned that they had goods of the defendant in hand for 
M'ant of buyers, the value of winch was unknown to 


them: w'hich writ and return wTtc filed on the nth of 


February. Tliat no writ of venditioni exponas had iflued 
on that return. Tliat on the aift of February a commif- 
fion of bankrupt was awarded againll the defendant, on 
which he was declared bankrupt, upon an adl of bank- 


ruptcy com nutted on the 7 th of December preceding. 
Tlwt in March 18 1 1 the aflagnees under that commiffion 
applied to tlie ffieritfs for the delivery of the goods ; 
which they accordingly delivered to them on the i6th 
of that month. That the late flrerifFs quitted their office 
on the 28th of September following, and no further pro- 
ceedings were had until the 3d of Jafiuary 1812, when 
the above writ of diftringas was delivered to the prefent 
(heriffs. 


Parli now fliewed caufe upon an affidavit of the plain- 
tilF, wherein he fwore that he believed the commiffion 
above mentioned to be fraudulent, and fued out with a 
view of avoiding the proceedings taken by him. That on 
the 29th of the faid February he caufed notice to be given 
to the faid ffieriffs, that as the proceedings under the 
commiffion of bankrupt Nvere intended to be difputed^ 

they 
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to 


1812. they were rcqiilrcJ to quit poflefllon of the gooih 
levied uiulci’ the iaid execution. That the faid fticriffs 

ClUTTEKBDCK 

axauijt kept poilltlnni until the lOthof JL/n/j, and char;;ed the 
pijiiitilt lor i'o doing, when they deliven d tlie goods to 
the alTignees 011 being indcmiiihcd. lie thereupon con- 
tended that the fhcrifl's were not juftified in delivering 
over the goods to the aHignces, after having returned that 
the goods were in their hands : and relied on the words 
of J, in CM v. I V it her t [a) . It is clear by 

the year-book of H. 6 , that if a IheriiT ret/ru that he 
has goods in his hands for want of buyers, and be after- 
wards amoved, a dillringas fluU go to the new flieriff to 
diftrein tlie old llieriff to fell the goods and give him the 
money to bring it into court/' f^Bay!cy]» You w'ould 
dillrcin the late fheriiTs for not having fold ; but they 
have not been ordered fo to do J Tliey have put it out 
of their own power by parting with tlie goods. [Lord 
EUenborotigh C. J. Should you not have iflued a vejVd- 
tioni expona-^, that the fneiilFs might return the fa£ls ?] 
We cannot liave that writ, becaufe the flieriiTs are out 
of oilice. They have delivered oa jr the goods without 
any confultatitin with the plaintilr, ihnugh they have 
diarged him for the culiody of them. [Lord Ellnt^ 
horciKrh C. J. InClcrk v. f'f^ithers the flicrilF Hill retrained 
the guods : whereas here \ 'Q are by means of this 

dlilringas, tvi compel them to do wiiicli appears by 

the alTidavits to be impolFible, viz. to fell the go^ds which 
tlay have parted with. Should wu* not bring your ac- 
tion agalnO them for parting witli tJie goods after having 
made their return ?3 


(rt) 6 


Cftrfiry^ 
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Gurney^* \n fupport of the rule, /aid that the IherifFs i8z^ 

had remained in office upwards of feven months after the — ~ 

return made, during which time the plain tiiTchofc to lie ^ alahfi 

by, inftead of proceeding to compel a faW; fo that there 
was laches on his part. 

Lord Ellenborough C. J. The difhlngas muft be 
fet afide, and the plaintifl' left to bring his a(£lion. 

Per Curiam^ Rule abfolute. 


Blackburne ay-aiiTjl Thompson. 


Tho kirijT liav~ 
in^, l)\ oidc) . 
ill tfnmc.l, dc- 
claietl cc riain 
|>u»ts in Do* 
mil VO ttot b:jii!ey 
u Inch h.id lor- 
mcily hetn hut 
were no lonyxcr 
in the pollcihoii 
nor undc» the 
(torn n on of 
F; {imc; though 
liu.li d c'aia- 
tioris rc 
nude for col la 
tcial and limit- 
ed pin ijoft s, 
not covciing 
in then ti nns 
the trjdmg in 
qucflMjn, >cl a 
trad'ng to /u h 

poitsfrom paitsof the king’s dominions', i><)t named iri fuch prhu limited oider^-., was 
held to be Icga^kcd, the fame as to neuti-il ports mi general, by fuch authoiit ilivr* rcco^j;- 
iVuion of thofe ports in St. Domingo not berng hojiiU : and the infereiue as to th" kgsiity 
«f fuch neutral trade is not lehutted by a riibfcqucnt order of council opening the trade 
generally (^fo as to cover in its terms the particular adventure) to all ports of Dc-r ngo 
not in the poiTcITion of Fnmct. And fuch trade to neutral ports, requiring no i'cence Iron? 
the crown, is not reftri^lcd hy the fa^l of a Britijh (hip carrying a licenc • for trading to 
them from Great Bntain with a certain fpecified cargo; but the Biitifn trader may, 
notwithilanding, carry otlier lawful goods, and infure his wirole adveijinr<’, an I may re- 
cover from the underwriter a lofs arifing trom capture by a Btilijlf cuiizer, though induci.d 
by the farfl of fuch trading with goods not covered hy the licence which \vas pioduccJ to 
the captor : for the licence itfclf not being nccclTary, the carrying of goods not included 
In it was no legal caufc of feiture, however it might operate upon ihe quetlion vi colU in 
piize couit. 

Vox.. XV* plaintiff 


was an aflion on a policy of infurance, efio£lccl 
on the aift ol December 1807, on the (hip EIrzabeth 
it fid Maryy and her cargo, (the goods being valued) at 
and from London^ until the fliip’s arrival at her laft port or 
place ^f dilcharge in Hayil : and the plaintiff declared as 
upon a lofs by feizure and detention of perfons unknown 
on the high feas. The fafls which appeared at the trial be- 
fore Lord Ellenborough C. J. at Guildhall^ were that tliis, 
which was 'etBritipj fhip, having a cargo of goods (hipped in 
03 , 1 807* failed in December to the illandof St, Domingo 
(called Hajt 'i in the policy), from the port of London y and 
carried a licence from die king in council, authorifing the 
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plaintliF and other BritiJ/j merchants ‘‘ to oLport from 
the port of London to any port or place in the illand of 
Si, Domingo or Haytiy as are not or flrall not be under 
the immediate dominion, and in the aftiial pofleinon, of 


any of the king’s enemies, Briti/lj manufaElures and Eaji 
India goods; and to import a return-cargo of articles of the 
growth and produce of the faid illand (except copper :”) 
and the licence, which was addrefled to all commanders 


of the king’s fliips and of privateers> others, direQed 
that the Ihip and cargo fhould not be liable condemna- 


tion as prize in any of the king’s courts of admiralty or 
vice-admiralty, either on account of the exilliiig war, or 
any other hofliilitics which might in the menu time take 
place. With a provifo that the licence fliould not be 


confidered to protcdl: any other property laden on boartl 
the faid Ihip which might be otherwift) liable to conlifca- 
tion as prize, except the property of the plaintiff and 
Briti/h merchants, being of the defeription therein l^cfore 
fpecified. And providing further, that if the faid pro- 
perty Ihould be feized or detained, either in the outward 
or homeward-bound voyage, by any fliips of war or pri- 
vateers, and Ife brought to adjudicalmi in any of the admi- 
ralty or vice-admiralty courts, the fatd property JItould he 
forthwith releafedy upon a claim being exhibiiedy and fufficient 
bail being given fo anjwer the adiudicaiion thereof y &C. 
This licence was to remain in force for 18 months from 


the date, which was the 14th of OBoher 1 807. The out- 
ward cargo confifted principally of goods of the deferijv 
tion mentioned in the licence : but in addition to thefe 


the plaintiff put on board a quantity, of clarety Dutch 
cheefe, and Madeira wine 5 and with this cargo flie ar- 
rived at Cape Frangoisy a port of St. Domingos where 
(he dlfpofed of about a fifth of her cargo, and con- 

traded 



3N THE FlFTY-SECCNt) YEAK OF ©EORGE III. 


IJ 

tra£l:ed for the remainder with an agent oi Chrijiophe^ i8t2. 
the ruler of that port of the ifland, which was to be deli- ' 

Bx.ACKBURNe 

vered at S/. Marc*Sj another port of the ifland under his 
rule : for which the (hip accordingly failed ; but before 
flie reached her deftination, Ihe was foiled as prize by a 
Brttifi fhip of war, in confequence of having on board 
the claret, which was not included in the licence, and 
was carried into Jamaica^ and the cargo condemned in 
the vice-admiralty court there, on the ground of its being 
enemy’s property, in confequence of the contraft of fale 
to Chriftophe : againft which there was an appeal to the 
king in council, by which court the fentence of condem- 
nation was reverfed, and the cargo ordered to be reftored 
to the claimants, on payment of the captors’ expences in 
both courts. 

Certain orders of council wer^e referred to at the 
trial on the part of the alTured, of a date prior 
to dhis tranfaftion, recognizing, as it was faid, the 
national charafter of that part of St. Domingo to which 
this adventure extended, as no longer hoftile to our go- 
vernment, and therefore legalizing the adventure inde- 
pendently of the licence. On the other hand, thofe 
orders were contended to he of a partial and limited na- 
ture, not embracing the trading in queftion, and that fuch 
trading was illegaji until warranted by fome authori- 
tative a£l of recognition by the Britijh government, which 
it was f>id had no exiftence till after the tranfac- 
tion in queftion. And further, that whether a licence 
was ncceffary or not for the particular adventure ; yet as 
the alTured had thought proper to obtain one, be was 
bound by the terms of it ; and his departure from it by 
taking on board goods of a defeription not covered by the 
licence, being the efficient caufe of the feizure and dc- 

G 2 tention^ 
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tentlon, the lofs was t 6 be attributed to his own act, ans^ 
therefore he could not recover the average lofs fought to» 
be obtained by this action. Lord Ellenborot/gh C. J. how- 
ever overruled the defendant's objections, and the plain- 
tiff recovered a verdict for the amount of the lofs proved. 

Carr in Michaelmas term laft moved to fet afide the 
verdict and enter a nonfuit, or for a new trial, upon two 
grounds; i fl, that, without the licence, voyage would 
have been illegal. 2dly, That the alTured was 

the efficient caufe of the lofs by taking on board that part 
of the cargo, which, whether lawful or not, had at all 
events fubjeCled the fhip to a rightful detetiticn^ (as not 
being included in the licence which flie carried ;) which 
appeared by the court of appeal having only direCled 
reflitution on the terms of paying all the captor's e\'- 
pences. Upon the firft point, the argument was fliortly 
this : S/. Domingo was at one time a colony of Francr^ 
the enemy of Great Britain ; and it was for the crown to 
judge at what period, if at all, during its internal revo- 
lution, it ceafed to be hoflilc. The firit order of council, 
allowing of any trade to the fubjeCls of this country with 
St. Domingo^ was one of the 19th of November l 8 o 6 (a)y 
giving free liberty of commerce to St. Do?ningOy fubjeCf 
to certain rcftriClions, from the Ba ^^ama and Leevoard 
ijiands. The next was an order of the i rth of February 
1807 {h)y which was alfo of a limited nature, Hot cover- ^ 
ing in its terms this adventure. It enabled all BritiJIi 
reffels cleared out from any of the ports of the United 
Kingdom to Buenos Ayres and the river Plata to proceed 

(tf) This is to be found in the appendix to the X vol. of £dwards*s 
Adm. Jtep, A. 

{h) Ih.B. 
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to any pJrt of -the illand of Doy:ungo^ mt in Hic imme-^ 
diate pofftffion and under the control France, or Spam^ 
and there to difpofe of their cargoes, and to load produce 
in return. The next was an order of the 151}! oi July 
1807, like the firft, but limited to a trading with Nova 
Scotia {ay And laftly an order of the 14th of December 
i8o8» which was fubfequent to the adventure, and there- 
fore could not legalize it, which opened to the Britip trade 
in general all the ports of St» Domingo not in the pof- 
feffion of France^ in like manner as to any neutral coun- 
try. And he contended that the court of appeal had erro- 
neoufly reverfed the fentence of condemnation of the prize 
court : and that the underwriter was not concluded by 
the fentence of reftitution from fliewing the illegality of 
the voyage, ^ 


181}. 
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The Attorney^Generaly Garrov;, Parh^ and Campbell^ 
no\% (hewed caufe againft the rule, and contended that 
the trade to St. DomingOy as to a neutral country, was 
legal, independently of the licence \ for that the neutra- 
lity of that country witli refpe£l to trade had been impli- 
edly recognized by the a£ls of the Britp government 
prior to and at the time of the adventure in qucllion ; 
although they admitted that the adventure was not co- 
vered by the exprefs, terms of any of the prior orders in 
council which ha(#^beeu referred to. This neutral cha- 
rafter of fcch of the ports of St. Domingo as were not 
lender the dominion of France y they faid, was recognized 
in the cafe of the Manilla {b)y an American (hip trading 
from Port au Prince in St. Domingo to Gottenhurg ; where 
die queftion arofe upon the conftruftion of the 4th claufe 

{h) 1 J^dw . Adm, Rty, x . 

of 
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G 3 



96 

i8I2. 

BlACICnU&NE 

agailifi 

TiIOMI’SON. 


CASES IN HILARY TERM 

of an order in council of the nth of November i8«'7f 
which was iflbed, not indeed for the avowed purpofe of 
regulating the trade to St. Domingoy which is not men- 
tioned in it, but for a collateral purpofe. That decifion 
took place in 1808, when Sir Wm. Scott decreed that the 
fhip, which had been captured, as being engaged in a 
trade from the enemy’s colony to a neutral port in con- 
travention of the general order in council, fliould be re^ 
ftored, upon the ground that the Brtiijh government had 
by their prior orders and iiillruclions recognize'^ the neu- 
trality of thofe parts of St. Domingo which were not under 
the dominion or in the aftual pofleflion of the enemy ; 
which was notorioufly the cafe of Port an Prince at that 
time : and he relied on the order of the i ith of February 
1807, amongft othersf as recognizing fuch neutral cha- 
rafler. This was alfo recognized by the Malter of 
the Rolls in the cafe of the Pelican^ upon appeal, at the 
Cockpity in May 1 809 {a)y in which his Honor fcid ^hat 
it was fufficient to raife the quellion that the orders in 
council negatived a hoftilc character applying to certain 
ports of the colony from one of which the vefiel in 

queftion had failed. They alfo referred to Johnfin y. 
Greaves {h)y in which the court of C. P. drew the fame 
inference, as to the neutrality of St. Domingoy and held 
that a licence was not neceflary to legalize a trade with 
the infurgent power there. They cov.u'iluded that this 
Court would not decide that the port of Cape Francois in 
St. Domingoy to which this fliip had traded, was hofliUy 
under circumftances in which the king, who has conclu# 
fively the power of declaring whether a port is hoftile ©r 
not, had by his orders in council declared that it was not 


{a) I Edw. Adm, jRep Appx. D. 
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iloilile ; and ftill lefs after the jttdgment of the privy 
council upon this very adventure, reverfmg the fentence 
of condemnation pronounced by the prize court in Ja^ 
ntaicay and thereby declaring that the adventure was not 
illegal : though they did not prefs this fentence as con- 
clufive upon the queftion between the parties in this cafe, 
as a judgment, of condemnation would have been. On 
the other point, it was fhortly anfwcred that the carrying 
an unnecefl'ary licence could not affedl the plaintiff's 
right to recover a lofs incurred upon a legal adventure. 

Toppings and Carry in fupport of the rule ; as to the 
necclTity of a licence 5 after arguing upon the words of 
the feveral previous orders in council, to (hew that they 
did not cover this adventure \ faid, with deference to the 
opinions referred to, that it feemed a forced conclufion to 
draw from the terms of thofe limited orders, fucceffively 
pe^pnitting certain reftri<Ll:ed tradings only with St, Do- 
mitigoy that a general right of trading was recognized ; 
and relied on the laft order, that of the 14th of December 
1808, iffued fubfequently to this adventure, and legalizing 
profpeflively only the general trade, as fliewing that the 
crown had not intended to permit it before ; guarded too, 
as it was, with, a piovifo, tliat it Ihould not affecl any 
queftion then depending in the courts rcfpcftiiig the na- 
tional charaftejjdi the ports in St, Domingo, They ob- 
ferved al<p, fKat the cafes before the court of admiralty 
and the privy council were cafes of neutral and not of 
Britijb {hips trading to St, DomingOy and therefore plainly 
diftinguiihable : though they admitted that the fame 
anfwer did not apply to the cafe of Johnfon v. Greaves in 
C. P., in which the adventure was Britijh ; but that cafe 
turned principally upon the conftrudlion of the charter- 
G 4 party, 


87 

1B12. 


BLACKBVRMt 

$gtdnft 

TaoMVSON. 



CASES IN HILARY TERM 


90 . 

1612. 

JBiackbuKni 

agMfiJt 


party, and the general •queft ion was only flJghtly adverted 
to in the argument. Previous to the general order of the 
I4tli of Dccej 7 iber 1808, the national charafter of St, Do- 
mhjgo mufl be confidered to have been at leaft doubtful. 
.Originally all its ports were decidedly hoftile, but varying 
circumftances in the chances of war between the three 
conflicling piirtics which then divided the ifland, namely, 
the blacKS, the mulattoe?, and the French^ rendered it for 
a long time doubtful what tlie national character of the 
fcveral ports might be. It was for the crown ej^'^lufivcly 
to fix th? chnrafler of each by its public declarations : 
and as, with refpccl to its own fubjefls, it might exclude 
them from all intercourfe, lb it might open that inter- 
coiivfe to them gradually ; and it was not lawful for any 
fubjecl to anticipate the declaration of the crown before 
it was actually promulgated ; and this was never done 
till fubfequent to the period of this adventure. The ar- 
gument on the other fulc .iflhmcs that the fubjeft has* a 
right to determine the proper period for opening the 
trade, if in fac^f there exiiled no aftual hoftility at the 
time. But while tlie matter remains in doubt, that 
v^ould be nllhrning t’.c picrogaiivc •, and is very diflbrent 
from the principle oi rhe fonner dccifions by Sir William 
Scott an^l the Maher of the Rolls, mitigating the rigour 
of the orders nf council with rcfpecl. '.'"Utrals, who were 
not bound 10 attend to any other than broad line of 
diflini^ion between l.oRile and not hollile. [Lord Ellen- 
borough C. J. Is not this a queilioii of municipal law ? 
And if it can be proved that a place once hoftile has 
ccafjd tjo be lb by a cliangc of circumftances in the 
country, is there any authority to fliew that it is illegal 
af^^Twards in a fubje6l: of this country to trade there ? 
Suppole the crown had (imply promulgated by an order 


in 
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in council that certain parts of were not in poflef- 
fion of the enemy, would that not have legalized a trade 
to that place the ftime as to any other neutral territory ? 
The king's declaration to that efFeft is ?iot lefs conclufive 
on the common law courts of the realm than on the prize 
courts.] Thefovereign ought firft to declare when fuch 
general commercial communication may with fafety and 
advantage to the ftate take place ; and it would be at- 
tended with great public mifchief to permit the fubjedi 
to aflame the fail on his individual refponflbility. [Lord 
FJlenborough C. J. Suppofe an order in council had de- 
clared a certain commerce unlawful, would that of itfelf 
illegalize a prior trading there by a fubjeft ? Or fuppofe 
no order of council upon the matter, but that a place 
formerly under the dominion of the enemy had been taken 
pofleflion of by the king’s troops, would the fending of 
provifions there upon receipt of the intelligence be ille- 
gal? without a proclamation to make it lawful ? I ftate 
thefe fuppofitions, in order to try the neceffity of fuch an 
order in this cafe.] The exiftence of an order regulating 
the intercourfe with foreign countries makes a material 
difFererve in the confideration of fuch quefl ions. Sir JVm, 
Scott and the Mafter of the Rolls agree that it is for the 
cr«|^n to declare the national charadfer of places fo cir- 
cumftanced. Sector lly, this adlion is alfo defenfible on the 
other point motioned, namely, that the aflured has been 
the caufe^of his own lofs. For fuppofing a licence not 
to have been neceflary, yet as he thought proper to take 
one, and afterwards afted in contravention of it, by 
taking on board French wines, and the capture enfued on 
that very account, the lofs thereby fuftained was owing 
to his own fault. The licence alfo fays that in cafe of 
feizure, the veflTel (hall be releafed on giving bail : the 
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affured ought then to«have given bail, which would have 
prevented or greatly reduced the lofs. \Bayley J. How 
does it appear that he could get bail ?] He fliould have 
{hewn that he could not. [_Bayley L That was a 
quelUon of damages on which the defendant fliould 
have gone to the jury, if he meant to lay any ft refs 
on it.] 


Lord Ellenborough C. J. If the left of the Court 
agree with me in thinking that the licence w wholly 
unneceflary, and that the affured might renounce it, he 
was not fettered by the terms of it, and the queftion Jaft 
made w-ill not arife. The other is a grave queftion, 
whether the voyage infured was prote£tcd by law with- 
out the licence 5 and that depends in a great meafure 
upon the confideration of the orders in council, which 
have been referred to. I agree with the Mafter of the 
Rolls, in the cafe of the Pelican^ that it belongs ten the 
government of die country to determine in what rela^- 
tion of peace or war any other country ftands towards 
it ; and that it would be unfafe for courts of juftice 
to take upon them without that authority to decide upo^i 
thofe relations. But when the crown has decided upon 
the relation of peace or war in which another coi^try 
ftands to this, there is an end of t^jie queftipn ; arid in 
the abfence of any exprefs promulga^-j^^^f flic will of 
the fovercign In that refpeft, it may be coSa^led from 
other afl:s of the ftate. If the enemy were eviiled by 
the king’s troops from any place before held by them, 
it cannot be doubted that, without any formal procl^a- 
tion for that purpofc, it would be lawful for the fubjeil 
to carry on trade with that place in order to fuftain the 
king’s troops, and to maintain his poflellion; and it 

lo would 
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would be' no violatiSa of his duty a$ a fubjeft alfo to 
trade with his fellow fubjcds there for their fupport, 
and that of the BrtuJIi authority. It behoves the fubjeft 
indeed to with more caution in /entering upon any 
new intercourfe of this fort, when he has not the 
prefs authority of his fovereign to guide him, and to take 
care in fo doing that he does not invade his duty of al- 
legiance ; but if the fa£fc will bear him out, I fee no 
reafon why he may not trade to any neutral or friendly 
country without any exprefs promulgation of the fove- 
reign’s will in that refpe£l:. And when the crown has 
confidered a foreign country as ceafing to be hoftile, 
and under the dominion of France^ the fubjeft may alfo 
confider it open to lawful commercial adventure as any 
other neutral ftate. The queftion therefore comes to 
this \ has the crown authoritatively pronounced upon the 
relation of this country to that part of Domingo to 
wlifch the trade in fared was carried on ? It had iflued 
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various orders in council, the general bearing of which 
upon this queftion has been confidcred by Sir WilUam 
Scotty in the cafe of the Manilla^ and by the Mafter of he 
Rolls iq the cafe of the Pelican ; and witliout referring 
to the particular fafts in thofe cafes, the Mafter of the 
Rolls in the latter of them lays down the rule generally, 
that it belongs to t^'e government of the country to de- 
termine in what i'feTlation any other country ftands towards 
it, and ths^f the courts of juftice cannot decide upon that 
point : by which I muft underftand him to have faid 
that they cannot decide adverfely to the declaration of 
the Sovereign upon the point. He goes on to ftate that 
the orders ofWuncil, which had been promulgated pre-* 
Tiottfly to the capture in that cafe, contained a recog- 
^ioR on the part of his majefty's government, that 

there 
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there were ports and* places in St. Domingo not in the 
pofleffion nor under the dominion of the enemy : and 
in conclufion he fays that the orders negatived a hojlile 
charafter in thofe ports and places of tlie ifland. The 
only queftion then being, whether the crown has in thofe 
orders negatived the hoftile character of certain ports of 
St. Dommgoy to which this adventure was confined ; thofe 
learned Judges have pronounced that it has fo done, 
But it is faid that thofe orders were made alio intuitu. 


not to legalize the trade in general to St. Doaniigo^ but 
only for fpecial purpofes conne£lcd with the navigation 
laws, and in a limited manner. If the crown however for 


any purpofe, be the purpofc what it may, recognize 
the faft that thofe ports are no longer hoftile, it is ft ill 
a declaration by the crown that they do not Hand in a 
hoftile relation to this country ; and if fo, it follows that 


the fubjefk might carry on trade with fuch places in the 
fame manner as with other neutral countries underTiimlar 


circuinftances. A further argument has alfo been de- 
rived from the fubfequent order of the 14th of December 


1808, legalizing the trade generally, as furnifhing am 
inference that it was not confidered by the crown as 
generally legal before. But the queftion muft be Con- 
fidered the fame as it ftood before the promulgation of 
that order, when the fubjefl: had no other guide thailr 
the previous orders which had been ntied. Fot after 
the crown had in thofe orders recognized certain 
ports of St. Domingo were not hoftile, it could not in 
honour have retraced its declaration at that period, nor 
would any fubfequent retraftation have involved the Tub- 
je£l in the confequence of an illegal a£l, wha had a£led 
at the time upon the faith of its prior declaration : this 
however is an extreme cafe, which cannot be fuppofed to 
1 1 happen. 
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happen. There is no doubt great^ convenience in the 
crown making fuch a general declaration as is contained 
in the fubfequent order of council^ fince it faves much 
difficulty in afcertaining the charafter of fuch foreign 
places, as have been refcued from the enemy, or have 
fallen under their dominion j for want of which at one 
period different vefdids were given in different caufes, 
in to commercial adventures of the fame deferip- 

tion to Hamburgh. But courts and juries cannot do 
otherwife than decide fecundum allegata et probata ia 
each particular calc, without regard to other proof in 
other caufes. In this cafe the plaintiff is entitled to 
recover, having profecuted the trade infured with places, 
which by prior orders of council in 1807 were de- 
clared to have ceafed to be under the dominion of the 
enemy, and were thereby recognized as neutral. Then 
by the mere operation of law thofe places were open to 
traclf another places not hoftile arc; and the fubfequent 
order of the 14th of December 1808 only confirmed 
)nore generally the legality of fuch trading. 

Grose J. The law has been well laid down in the 
cafes before Sir William Scott and Sir William Grant \ 
and after thofe decifions, the grounds of which have 
been now ftated, there is no doubt of the application 
of the principle twhich governed them to the prefent 
cafe. 

Le Blanc J. The motion for entering a nonfuit in 
this^ cafe was grounded on the fuppofition that the 
voyage infured was at that time an illegal adventure. 
The policy is in general terms on goods at and from 
lAndQfty until the (hip's arrival at her lafl port or place 
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of difcharge in Hajifi 5 and the fa£k was that the Ihip 
had touched and traded at Cape Frangoisy a port of that 
ifland under the dominion of Chriflophcy and was pro- 
ceeding to another port of the illand called S/. Mdrc^hy 
held by the fame chief, when flie was captured by a 
Britlflj cruizer. But (he had neither proceeded nor was 
proceeding to any port then under the dominion of Franccy 
to wliich the whole colony had formerly belonged. 
The queftion now is whether befeu? this adventure it 
had been authoritatively declared by the gevernment of 
tliis country that thofc ports were not hoftile? No other 
evidence of this appeared at the trial but the prior orders 
of council-, and the principal queftion is whether tliey con- 
tain any <leclaration of the government that there were 
ports of 5/. Domingo not hoftile : and another queftion has 
been made whether the allured has done any aft to occa- 
fion the lofs in this cafe ? It is faid that the having claret 
on board, which was not included in the licence vy^hkh 
the fliip carried, was the occafion of the feizure and 
fubfequent lofs : but the faft of having claret on board, 
if there had been no licence, was no caufe of feizure ; 
and then the queftion is whether tlic affured having ob- 
tained a licence for the voyage, not authorizing claret 
as part of the cargo, was a juft caufe of feizure ? 
But if no licence w^cre necelTary, it was immaterial wtet 
the licence contained, and the cargo^’«:-;\s feized for that 
wliich was no juft caufe o[ leizure ; and'^ierefore the 
allured w'ould not have done any thing to caufe the 
feizure and lofs. That brings it to the queftion whether 
it was neceifary to have a licence for this trading, adven- 
ture and that depends on another queftion^ whether 
the voyage was to a hoJlUe port ; for if not, mV Hce^Oe 
w as neceflary. But the prior orders of council hadr de- 
clared 
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clared that, there were certain poijs of St. Domingo not 
in the pofleffion nor under the dominion of France \ 
which was the fa£l as to the ports in qiicftion ; they 
had therefore declared that thofe ports were not hoftile : 
and if not hoftile, then it followed that the fubjeft might 
freely trade to them as to any other neutral port. 
Then it was objected that thofe prior orders were of a 
limited kind, and that this adventure was not covered 
by the terms of any of them. But if the places them- 
felves were declared not to be hoftile, though fuch decla- 
ration were made for another purpofe tlian the trade 
in queftion, ftill it was an authoritative declaration of 
the fa£t that they were not hoftile. Then the fubfe- 
quent order of the 1 4th of December 1 808 was relied on 
to Ihew tliat till that period the crown did not con- 
lider that the trade in general was opened. But if this 
trade were not illegal before, that order could not make 
it antecedently illegal, though it contained a general 
authoritative declaration that thofe ports were not hoftile. 
Fo»-if the crown had before declared, though for par- 
ticular purpofes, that they were not hoftile, that made 
the trading to them legal ; and it was not inconliftent 
with thofe prior declarations, that the* crown fl]ould 
afterwards, to clear all doubts upon the fubjcci;, make 
the general declaration. Wliat ftate then can be predi- 
- cated of a port, which is not hoftile, to which the fubje£1; 

r 

may not tn^ae, if fuch tratle be not by law fpccially prohi- 
bited ? I confider the laft order in council as meant to 
remove all doubt; and it feems to guard againft the in- 
ference now endeavoured to be drawn from it, by pro- 
viding that the general declaration contained in it fliouJd 
not prejudice any queftions then pending in judgment. 

Our 


9i 

i8ta. 

Blackburns 

(igainfi 

Thompson. 
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“ " Our opinion is alfo fo||tificd by that of the Courf of Com."* 

mon Pleas, who upon a Amiiar cafe before them, held the 
Blackburke - , , 

voyage to be legal. 

Thompson. 

Bayley J. I agree with the reft of the Courf upoi> 
this cafe, which has been fo fully entered upon by my 
Lord and my Brother Lc Blanc that it is nf t necelfary for 
me to go at large into the fubjeft. I cannot fay that this 
lliip was trading to hoftile ports ; anti not, no licence 
was nccellary to cover the trading. The cafes decided by 
Sir WtUtam Scott and the Mafter of the Rolls fliew that 
the ports in queftion were not holtile ; for if they had 
been fo, the fhips in thofe cafes would have been liable 
to feizure and confifeation ; but they were decreed to be 
liberated. That decides the prefent cafe. Thofe cafes 
however were attempted to be diftinguiflied from this, 
as aftecting only neutral traders : but no fuch diftlnftion 
between BritiJIi and neutral fliips was taken in the fuhfe- 
quent cafe before the Court of C. -P. which exprefsly 
governs this : and both the Chief Juftice and Mr. Juftice 
Laurence fay^that if the velTel were not failing to a 
hoftile port, no licence was neceflary. 

Rule difeharged. 
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Davis agatnjl Vass. 


i8i2 . 


4th. 


^JJTPON a rule for an attachment agaiiifl the defendant 
for non-performance of an award, it appeared on 
the plaintid's affidavits, that the award was, hy the fub- 
niilfion wliich was made a rule of court, to be made on 
or befoic tlie ifl of Dtrcmher \?^\o \ but power vvms re- 
ferved to tlie arbitrators to enlarge the lime for making 
tlieir award, by Ind'irlement tor tliat piirpof' on tlie 
orlgliril rule oi couit. 'the award was in faft made and 
bore dace on the 9th of )une i8ii, and the arbitrators 
llierein )l it' d that they had enlarged the time to tv ceUa'm 
day, before wlncli the awanl was made : but there was 
no alhdavit of the fact of the lime iiaving been fo en- 
larged, nor any aiTidavit that the defendant Irad been 
derved with llie rule of court having the indorfements 
for orJargiiig the time vpon it . and it v/as now flatcfi 
on his behalf by Harriett y who fhewed caufo againfl: the 
attachment, that the copy of the rule of court, with 
vvhich the defendant laul been ferved, ha<l no I'uch in- 
dorfements uj'xju it ; and therefore he ohj-eefed that there 
did not appe.u to be any rub* of court autliorizlng the 
award, fo ao to make the non-perrormance of it attachr 
able as a contempt ; nor any auLliorlty in riic arbitialors 
for making th'^b award after the time limited by the 
iubmiflion on the originai rule of court. But in cafe the 
Court fhould think it liifhcicnt if in faO the arbitrators 
had enlarged the time before it Iiad expired, Jtliat fa6l, he 
infilled, ought at leafl to he verified by allidavit before the 
rule for the attaclirnent v^ent : and for want of fuch an affi- 
/davit the like rule was difeharged in George v. Loufley {a). 


Where nn 
aw.ira appe^irf 
to Iia \ c hcen 
ma Jf our of the 
tiruc 01 ii‘ liially 
to the 
ai hitra’^or hy 
t!u' rule of 
C’oiJit, Init 
M'hirh lulo rc>- 
fci vcil to him 
tiu' powei «)!’ 

I III It oiiiiir t he 

rune ; it not 
eMi)U;.;h for oh- 
tainnijr an it- 

taehnjtnt for 

non-pcif'irni» 
anre of the 
a’-vanl; that ihc 
aihiiratoj (Kitet 
in hiv. aw.i'il 

th It h.' h,< J 

eiilai;;c*l tlie 
tiinj, witliout 
veiifylntT tlie 
faiff hy affidavit 2 
arul It (houM 
alio appear tint 
i!k rieletulant 
liail not.ee of 
luch enlaigp.. 
inent of tlie 
time witluu 
which the 
luvaiii was 
made \vlien 
letvecl wall tiv# 
uilc for ihc 
altaciunti U 
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1812. Tathly^ coiitra, f.fiil that the clefeniiant fliouhl hav'r 

moved to fet afide the award if not made under a regular 

Davis 

authoilty, .'lud coiild not ohjefl; to It upon the rule for 
an attaclir.u nl, < \cept for fome defet^l appearinj on the 
face of tlic award. Bill here no fiicli ilefect appears, as 
it did in L-^ujUy ; for tlie arbitrators have Hated 

hn their awaril lh.it they had enlanu'd the time ; by 
wliich tlie defendant was now eondiided. And lie of- 
fv-redi, neeordiing to iiiilrudions front Ids client in court, 
to produce the ori'/mal rule of court byiu. \t Thurui^rj^ 
T’lith the indorfemLiits for cnlargiiu^^ tlie time ivuiiLirly 
entered upon it : tiiougli he was not prep.ived to deny, 
on being quelVioned, that the copy of tli.u luh', fcrv<‘d on 
tlie defendant at the time the demand of tlio firm 
award^^d was made on him, was without tlioi’e iiulmrle- 
ments. 


Lord EllIi.nboroi.gh C. /. By the original rfih' tu 
4;ourt, the tudargf nieiit of the time for making the av/ard 
was to be indorfed upon the rule ; and tliat is now Hated 
to us to have bccu done. ]>ut it is not dimieil tint the 
defendant was only ferved with a copy wludi hati no 
fuch jiidoifenients upon it, fo as not to make it ap- 
pear to liirn that *hc award wms in tinic. He has 
tlKVeforc had no notice of his offeree, lie may have 
refiHcd payment of llic fum awarded, uivlei* ai>‘ idea th.it 
the award was not made within tiie time given ]>y 0 
proper enlargement ot the autliority ; and therefore 
the plaintiff has nut entitled hinifelf to this attach- 
ment. 

Grose J. agreec?. 


Le Blax; 
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Ln Bi-ANC J. "riiore is i.o ih.a the Jcfcnti int 

has been ferved witli a rule of ( oisrt liiv int; tlioie inderfo- 
ments linen it. 

Bayu-y J. The award wns ovudnally to i-e iViade on 
orbeiorc the ill oi - i8ro ; an 1 not been 

niaile within tliat time, it lies on fh*? j.)Ia’ntilV applyin'; 
for tlic attachment to iliow tli.ir tho In: > bee!; 

<^uilty (d' a cont<, nn^t, ]>v i'n'win \ :!ia^ the a bioMtovs d' ’ 

die Mill-- 

Rule (iileljari'^v’d 

A flniiiar i|\Kdlicir, aroh, upon the iai^ day oKhR P 
in a cafe of Aloidtx, ota'ivtlly upon a iide hm an attae’i- 
ment for non -performance of an awanl *, whe-e the 
award was made out oi the time oriipnally al^ov/ed, bu? 
authoiity had. been reforved to the :irbitrat )r to cnh.rg( 
thcfctlino. And though the awaid Rated upon tlic lace 
of it that the arbitrator h ul enlarged the lime, R> as to 
cover the award ; yot tliere being no alJidavlt of that 
fa(^t, t/jf Court refufed the attaelnnent; it rot .appearing 
to tliem judicially that die aibuietor 1 m j any authoiltj 
lo make the award, withoiu wdiich the CoiUi h<id no ju- 
rifd 1(1:1 ion. 

Piirk and Bur rough in 1 import of tlvj rule foi the v<t:- 
rachniont. Bopphig and Buylcy contra. 


tSii. 


1>A\ I i 


II ^ 
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*77 

ft'o. 61 lu 
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l( < ilf.l to ar- 
c ' j'l till' ii'om y 
f)’ ^li 'll ei up 
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( 'iP 1 T 10 un- 

tA.U f V - , 1 M 
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r, • ly w.T. t;j ui 

tl 1 .*VV.T.I. 


Hunter agabijl Rick. 

JN trov'ir for Iisy, wltiih w.is frlod before Grofe J. at 
Dcrlyy tTii: it'll was v. liotlit'i tl’ie property in the 

iiay was transfeneJ to tlie pi liiitiff from one Sharpe by 
force of an award, witiunif the adeiit or delivery oi 
Sharpr. 7 'lic cale in jjro.'d was In./ Sharpe was tenant 
to Hunter 01 certain lamb on v/liicli the ha ; was ft.ickcd ; 
and JIuriir h.iviiR^ broupjit an i joclmeiit againft Sharpe 
lor w.die, and tlicr-' bein^ otJier dirpiites on matters of 
account between tiH in, tliey a'^r/'^d to refer tlie whole to 
arbitral Ion, and accordin^rjy entered into fubiniHion- 
bonds, and tlie .'’ubnillhoti w.is made a rule of court. 
Tlic .nbitratnr by i:!*': aven tl, dated oth of Oclcher i8ic, 
rccitlii'.!; tbeie djfjniU's, ami ilio j'c.Kh'ncy of tlie ejecl- 
inont, aw.irded. th..t: S.'uifpc, before the lAtli of 
ter tlicn next, fhoidd d':li\ei up polfidhon of the farm to 
Hunti,, y ami edfo tic fi'A'h of hn\\^ firaw, and manure 
tlicreon, ip'Ui fttryjwd or i^huved r-ui of the money there- 
luajiir dirrrhd to he paid to 1 fund • , i 18/. <s, in fafujac- 
t.ui <f ihe I iiy^ r.vav/, aial minir.e. 7 'lie arbitrator alfo 
ietilecl olIi( r | nts to lie made fioni one to the other 
ol the [TirtTss on viru'us matters of account between 
tiiTm : ;uvi then aw.naiad t'UU hfnnfer fhoidd, on the 
r^tlio! ;• tlicn ne''., pay o. permit him 

to tled.u.t ac.'d ret.. In 01. t of t!u' .o,/m \ to be miid bv him 

^ i j 

to 318/. 5c. /'/ fn'! f; n and diffuse cf 

the h.j\’, hi aw, ami nnoiiir" .s . fc.n f.-d, on hnvi? the 
frae fep ' 1 prerr_ t afn^fdf < 'd dehe rid up as ‘n here- 
irh' fort nur.ti'Ued: and .iwan.vd oiu! u d r-de lieT. On ba- 
bmeing th * diiTor'-nt pa)nienf . -.1 tc; bo made betweea 
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the parties by the award, it turned 'out tliat there wac a 1812. 
balance of iSA due to Sb:u^pt’ from Hif'itir. At the day 

^ ^ HuNixa 

mentioned in the award Iluiifcr teiideied the balance of fguv.ji 
18/. to S/\ir/)t’y which was refuled bv latter, who alio 
refuied to deliver up the premifos, 01 to execute the 
award, and was afterw'ards evicted by cjec^tnicnt, and is 
nowin cultody uruhn- an attaclinient for non-pendormance 
of the award. And havin»x alterwardc* employed the 
defendant to take away the hay from tlie premifes, which 
it appeared iiad l)eeii fold by S/:ijrpt‘^s wile to ruiotlier 
pevfon, this action was brouglit long after tlie tlay of 
jiaymc-nt mcminned in the award, and after the tender of 
tile balance* by the niaiiitifr. It was obj(‘£ted at the trial 
that trover woulil not lie in this cafe, there being no 
property m the plaiiitil]', nor conveihon bv the defend- 
ant : but the plaintllfwas permitted to take a verdift, 
witii liberty to tlie defendant to move the Court to fet it 
ahd^ and enter a nonfuit ; which was accordingly moved 
by CKiy^kc in the lail term5 and a rule nili granted. Agrdnil 
v/hicli, 

Raulij no\v flicw^ed c;iufe, aiui argued tint it was not 
iiccelfary, in order 10 maintain trover, tiiat tlie pUintilf 
lliOuld liave li:id :! prioi pollelhon of tlie goodb ; it was 
fuflicic.nt tliat lie liad the' property and right of polfcdiion, 

.V'Aj'r/e, by liis fubmilhon to the award, veiled the power 
• 'f difpolhig ot il.c piopcetv in the arbitrator j and he by 
his award dliettcd the plaintiiF to pay a certain fum to 
ShaypL' ill full lAisfaclion of the hay, “ on liaving it left 
on the premifes (as it was), and delivered up to him, 
as is hereiubefoie runuioned that is, as b(‘fore ex- 
preded in the award, upon being p.dd or allovv^ed out 
iii the money thereinafter dirciTled to be \>aid to llun^ery 

U 3 u8A 
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1812. 

Hun ter 

«l'"V 

Kicr-. 


1 1 8 /. ^s. In r.itibfac^ion of the liay/’ See, Then when 
the balance of the fuin was tendered by Hunter to 
Sharpe^ v. lileli tender was equivalent to payment for 
this purpofe, the property was abfolutely transferred by 
virtue of the award : after which this aclion was brought. 
In PhiUnnore v. Barry (a), the property of goods fold by 
aucllon, to be paid for at a future day, was held to pafs 
immediately to the buyer : and yet the authority given 
by the owner to an audlioncor is n greater than that 
given iii lliis nn'lance to tlie arbitrator. 


land hhnM'NBORoucH C. J. There is a difference 
bftwe.n ]>rop<':ty aw-arded to be transferred by the 
owner ro am tlie'', and property which is aelually trans- 
fer, red by t'/e eiMitrafl of the owner through the medium 
of his ag'Mtt. In tl\e piefent cafe tliere ii> no other rc- 
rned'y for the plair.tilf hut to proceed againif S/jarpe upon 
:he cuvaid. 1 f Indeed 67v/r/j6’ hao accepted the rnoney^cn- 
derod, tlcit would liave bce>i a ratification ol the award, 
and an alLi t imi Iu'. (. nt to the transfer of the property ; 
but witi/oiit [ v.aUiun conceive that rlie property w^as 
tr^usfeired hy rlw' nv o- force oi the award. Ihephnn- 
tij'^ ?nny acd agair.il iie perlon of S/jufpe if he do not 
obey li e awani. The bond fixe^ the penalty of his 
dlfobedicuce ; and tl.e r de of court is ior enforcing his 
fuhminion to ihe aw aid under die peril of a contempt of 
couit . 

Pn’ C.cvr'r;//, Rule abfolute. 

n)d C'/’/'V wc?r foi the defcndatiL, 
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Cooper agahijl Smith. 

’'J’lIIS was an ai^lion for goocls fold and delivered, 
wliicli was iricvl before Lc lila/ic J. at JVorajJer ; 
And the quellioii was wlictlior there was faiTiclciiL evi- 
dence given of a contract in ouicr to bind the defendant 
within the llatiite of iVaiuIs, 29 Car. 2. c. 3. f. 17. Tiie 
evidence was of an entry in tlu' ordi‘i-])u(>k of the plain- 
tiff’s rider, wiio wa^ employed by liim in taking oulers 
for flour from his different cuflomers; which entry was 
dated the njiXi February 1811,’’ and van thus ^ “Of 
Johti Smith 6..|/. o.f. od.'** (This was explained by tcfli- 
mony to mean fo mucli money received of the ilefendant 
in fatisfaclion of a former order.) And then followed, 

“ Do. 40 of 3. 58/.” (which was explained ro mean a 

ne% order for 40 facks of flour called at 58f. a fack.) 
There was no fignature of cither of the parties, or of the 
witnols who made the entry ; but he proved at the tri.d, 
that after he had taken down the order in his book, tlic 
defendant defired him to read it o^er to him, which tlie 
witnefs did. Jie then jiroved lliat the flour was for- 
warded to Pir hfrA\\v\\.\x\ at 7 /«//’.v/*v, for the defendant, 
on the 6th oi yL. re/’. Aiitl tlien a letter was proved, 
which had been font from the dofeml.int to the plaintilf 
on the 8th of March itSii, wlieu it bore date, at which 
time the flour had not reached the defendant, 'flie let- 


liim by his clef] i-i &t the it \v'"> \\ j at-' n. .\n<l Tih! rp* n-* 

be riippliid hy ,1 1,'ltfr wt. rcM atlcivvaicl. l>v r!u' <lrV iii 

cogivzed liicoulci, \tt he lUliU tl tiu Cioui had i u hi.- n 

tlK'rtlcMc he vvis not fi.Mind to t ike iL ■ auti it wa-- r^^, runp , n! I-h 
piove, hy the paiol tcM.inoiiy of the p. i (on w!io took tl c ordei, lluiL tit 
tcim ill ihc coiuiadt as to dilivf i rlu Hi.ui wiil'.iu nn.e. 


7 ‘hurfthyy 
M. 6th. 


A memorandum 
in \vi itii'g o) a 
roHttnd lor the 
[HU c hale of 
Ih-ur hv the 
detLiKiJiMt of 
tile plriiMtirf, a 
njillci, laktii 
liv the plain- 
lid’s I ulcr, ill 
his e. inmon 
(M del ho k, in 
theie tei ins ; 

“ 19th 
“ iSii— of 
“ 'JfJ'ii Sfvi/h 
“ 6 p.” whitli 
Wus explained 
hy the witncls 
to m-j ill lo 
inneh itccivcd 
(d' the defend* 
era in faiisfac- 
tion of a foi nu r 

01 ih r,', “ Do. 

.c 3 

fvs'hielt was ev- 
plauiecl lo m: r.ii 
a ne\\ oic'ci lor 
40 hick*- of fliiiir 
calleil /'/ /; ai 
5H1. al>uk and 
ih., w it hunt 
a'ly li'ni.ihnr^ 

1' iii»l a iiiili- 
eKiit nieni(tia’i- 
1)1 mi Ml v.-i i; ing- 
u! thein>onu 
with It t ht ft i- 
ri oi it ai..!-;, 

2 } - 2 . . 

/ I to hllKi ili£ 
I'l K o'lant ; 

t)i. -n ' h ’t was 

I I c '1 o\ ' I to 

nat'dnm eniuu't 
. : 'ioiii,ji he 1 e- 

i' I'l I’nit , and 
ll-r’ p! l ' f r»f to 

»e was no aicH 


U 4 


ter 
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iSii. 

COOPEH 

a^a!,:/} 

Smith- 
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ter was as follows : *Mr. Cooper, Sir, — Your not coming 
or fending the flour I agreed with you for, according 
to time, I am now provided for j thcrcjfore it will not 
fult me to receive yours, as the price is lower, f 
have been offered flour a great deal lower this day. 
I cxpccifed yours in the courfe of a week from the 
time you were at my houfe. If I buy of any man, I 
cxpc6f it according to time, or the bargain is void.’^’ 
(Signed by the defendanf.) Iii anfv/er U. this a letter 
was font by the plaintiiT, dated,- “ 77 ^/^^//;*^ mill, AT.'irih 
2 1 If, I Si I. Sir, — 'riio 40 facks of flour my brother 
fold you, 1 undcrfland you have refiifed to receive, on 
the fcorc of its being out of time ; which circumflancc 
remains to be proved, and whicli I fliall put to the 
tclf . However I beg to inform you that the flour is 
•'* now at Pitchfork^ wharf, and at yoar rifk ; and when 
“ the payment becomes due, we will fee how the mailer 
flands/' (Signed by the plaintifl'.) There was finthcr 
proof of an invoice fent by the plaintiff to the defendant : 
Tiithury, March 5th, 18 x 1. Mr. J. Swi/h, bought of 
G. Cooper, £, j. 

40 facks of 3ds. 58/ - 116, o o 

40 facks - 5/ - 10 o o 

126 


Accompanied by a note fiom Cooper's clerk, addrefled 
tj the defendant: Sir, — Tho" above was yclierday 
forwarded per Smith and Son’s boat, which 1 have no 
doubt will be with you very foon.” There was alfo 
proof of demand of payment by tue plaintilf, and refufal 
by the defendant, Kfore the a£flon brought. Tlie ob- 
je£lion taken was that this was not a good bargain to 
bind the defendant within the ftatute of frauds ; the 

\ 


memo- . 
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Hicmorandum not being made anrf figned by the parties 
to be charged therewith, or by their agents lawfully au- 
thorized ; and that this was not fupplied by Smith's let- 
ter, which, though it admitted a bargain made for flour, 
yet infifled that it was to be delivered within a week 5 
and that he had rejected bccaufe it was not delivered 
in time. TJie fa£t of the contraft, as proved by the 
plaintiif’s witnefs, being left to the jury, they found for 
the phiintifl’ ; but the (]ucftioii of law was referved by 
the learn 0(1 Judge. 


teS 

i8n. 

Cooper 

againft 

SMiTMk 


Jervis moved in the laft term to fet afide the vcrdi£l; 
and enter a nonfuit, upon the objcdlion taken at the 
trial ; dilliinguiihing this from the cafe of Saunderfon v, 
JachJon[a)j where the name of the vendor, who was 
the defendant in the action for non-delivery of the 
goods, was printed in tlie bill of parcels delivered by 
hii» to the vendee at the time of the order given for 
them j in which bill of parcels the purchafer’s name 
was alfo inferted {h) j and a letter was afterwards font 
by the vendor to the vendee referring to the order. And 
from E^erton v. Maithenvs where the memorandum 
of fale v/as figned by the vendee, who was charged, 
though not by the vendor, who w^as the plaintiff in the 
aftion : but which memorandum contained in itfelf the 
names of both parties, and all other indicia of a perfc£l 
contraft. Here, he obferved, the feller's name was 
not mentioned in the contraft, which in that and other 
refpefts was to be fupplied by parol evidence; and 
there w'as nothing in writing on the part of the purchafer 

{a) a Bof & Pull. 238. 

{b) This was ftatcU in Cham^hn v. Plummer, i New Pe^. 254. 


who 
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who was to be chaiPged, except the fubfequent letter, 
which difaffirmed the contraft as proved by the plain- 
tiff's agent : the cafe therefore flood upon the original 
memorandum, which, not being evidence to bind the 
fellpr within the ftatute, could not bind the purchafer. 
And he likened this to the cafe of Champion v. Plnm- 
tner (a), where the memorandum of fale not mentioning 
the name of the purchafer, and figned only by the feJler, 
was held infufficient to bind the latter in an aeSlion for 
the non-delivery of the goods. 

The Courtj upon granting the rule nifi, inquired whe- 
ther the order-book, which they defired to fee when the 
Caufe came on again, purported on the face of it to be a 
memorandum-book of the orders received by tlie plain- 
tiff. But nothing of the kind appeared, as it was after- 
wards admitted j and therefore the cafe flood upon the 
evidence before mentioned, as it appeared upon^the 
learned Judge’s report. 

Puller now fhewed caufe againfl the rule, and endea- 
voured to fliew that the plaintiff's rider, who, took the 
Order, was the agent of both parties, adopted by the de- 
fendant at the time, by his making him read over the 
contradl to him immediately after it was written/; and 
thereby affenting to his agency and making the written 
contrail his own. As in the cafe of a broker, who 
though employed by the feller, has been held to bind 
the buyer alfo by the writing and delivery qf the bought 
and fold-notes to the refpeilive parties ; which was firft 
admitted by Lord Kenyon in Rucker v. Cammeyer (b)y 

(4) X New Jtep, %s%* (h) i E/p. N, P. Ca/ loj. 

i and 


i8ia. 


n""fi 

SMItH. 



IN THE FiFTT-SECOND YeAE OF GEORGE III. 


and has fince been frequently recognized. Though h« 
admitted that in Wright v, Danniih{a\ where the me- 
morandum was written by the feller himfelf, though 
overlooked by the buyer at the time, who made him alter 
it in part, Lord Eile7ihoroiigh did not confidcr that as an 
adoption of the feller by the buyer as his agent ; holding 
it necelTary that the agent to be fo adopted fliould be 
fomc third perfon, iiid not oiuMd’ the contratling parties. 
But that excv i^tlon does not apply to this c ife. He alfo 
obfcrveii unvm t!tf' adoption in part of the contraft by 
the letter of tlic dciandaiit, written afterwards; (as in 
Saunderfon v. J achf'm {h) \) and tliougli the defendant 
therein infilled upon the delivery of the goods within 
a certain time as a term in the contraft ; w^hich did not 
appear to have been done ; ftill he admitted the brie, which 
was fufficient to take the cafe out of the ftatute : and it 
then became a queftion for the jury whether the deli- 
veiy was in time ; which fa£l they had found for the 
plaintiff, according to the evidence of tlic plaintiff 
witnefs. 


W7 

i8ia. 

foOPBt 

againfi 

SMitlli 


Lord Ellendorough C. J, The plaintiff cannot 
avail hftnfelf of that letter as evidence of the contraft 
for one purpofe, to bind the defendant within the fta- 
tute, and renounce it for another purpofe ; but he mull 
take it altogether ; and then it falfifies the contrafl: 
proved by parol tellimony for the plaintiff. Here there 
was neither the fignaturc of the parties nor of their agent 
to bind the bargain. 


Le BlAnc J. The letter of the defendant referred to 
a different contrail from that proved on the part of the 

(41) a iV. P. Ca/ 2,03. (I) a Bcf, ir Pull ^3^- 

plaintiff, 
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tot 


1812. 

Cooper 

againft 


plaintifF, which puts^him out of court, inftead of being 
a recognition of the fame contraft, as in a former 
cafe. 

Per Curiam (r). Rule abfolute to enter 

a nonfuit. 


(j) Baylev J. was fitting at Guildhall* 


Friday, 
feb. 7 th, 


Cowl AM agabi/l Slack. 


Common ap- 
purtenant may 
be claimed, as 
well by grant 
within time of 
memory, as by 
prefeription: 
and after a 
unity of pof- 
feflion in the 
lord of the land, 
in lefpe^f of 
which the right 
of common was 
claimed, with 
the foil and 
freehold of the 
wafle, evidence 
that the lord’s 
tenaMt ol tire 


plaintiff declarerl that before, and at the tim^• 
of committing the grievances after mentioned, he 
was, and from thence hitherto had been and ftill is, 
lawfully pojftffed of a certain mefluage, and 250 acres of 
land, with the appurtenances ^ in the parifh of Crowle^ in 
the county of Lincoln ; and hy reajon thereof 6 .\xnx\g all the 
time aforefaid hath had, and of right ought to have had, 
and ftill of right ought to have, common of pafturc for all 
his commonable cattle levant and couchant in and upon 
his faid meftuage and laud with the appurtenances, in, 
upon, and over certain large waftes or commons in the 


land lud tor 50 parifli aforcfaid, to wit, &c. Ealand Carr or Bolton, 

years part en- 
joyed ii.c right (and fo mentioning feveral other commons, fome of them 

" ftinted. ) as belonging and appertaining to his faid mefluage 


evidence tor the 
jury tv) prefume 
3 new grant of 
conrmon as ap- 
purtenant, fo as 
to fupport a 
count 111 an 
a^ion by the 
tenant for fuv- 

charging the common, declaring upon h\% fojjejfion of the mefluage and land, witl> the 
appurtenances, and chat hy reafon thereof Ire was entitled of right to the common of 
paituie ai belonging and appcrtainuig to his mefluage and land ; and alfo to fupport another 
count, ill lubtlaiice the fame, alleging his polfctlion of the melluage and laud, and that 
Ij reafon thereof he was entitled to common of pafture, &c. 


and land with the appurtenances, &c. : and then al- 
leged a grievance to liim by the defendant’s fur- 
charging the faid common and wafte grounds. A fecoud 
count, to the fame cfFccft, laid the plaintiff’s mefluage^ 


land^ 



IN THE Fifty-second Year of GEORGE III. 

land, and appurtenances, as being *within the manor of 
Crowle. A third count, more general, Hated the plain- 
tiff lawful poHeflion, at the time of the grievance, of 
the mefluage and land, nvith the appurtenances ; and that 
hy renfon thereof he was entitled of right to common of 
pafure in, upon, and throughout all the commonable 
grounds in the faid parifli of Crowley for all his com^ 
monahJe cattle levant and coucliant in and upon his faid 
I ajl mentioned nieffunge and land, with the appurtenances ; 
(witiiout claiming fuch riglit of common as belonging 
and appertaining to his mclTuage and land :) and then it 
proceeded, as before, to Hate the difturbance of the 
plaintiff’s riglit by tlie defendant’s furcharging the 
common. 

The canfo v/as tried before Grofe J. at the l.iH affizcs 
at Lincclrty wlicn it appeareil that the plaintiH', his fatlier, 
and^ grandfather, had occupied the manor-Iioufe and 
farm for above 50 years paft, during all wliich time 
they had conll.intly Hocked and enjoyed the common. 
'But it appearing alio, upon crofs -examination, that the 
meiTnago and farm wore fo licld by the plaiiitlfF and his 
anceHors, as tenants to the lord of the manor y the objec- 
tion was taken that neitlicr the lord nor his tenants 
could have a right of common upon the lord’s own 
foil, but that the unity of poflclfion extinguiQicd the 
common : and the learned Judge, being of that opinion, 
nonfuited the phintifi’. 


109 

1812. 

COWLAH 

agahjt 

Slack. 


Clarhiy in moving to fet afidc the nonfuit, contended 
that it was competent to the' lord to grant a right of 
coxmnon at this day to his own tenants over his own 

waHes, 
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iSia. 

Cowl AM 
utiunjl 

$LACK. 


waftes, according to the cafe of BradJloanjj v. E’jre {a) ; 
and tliat the manner in which the commons had been 
enjoyed by the tenants of the farm in queftion was 
evidence to the jury that the lord had made fuch a 
grant. This, he f.iid, had never been quelHoned in the 
cafe of re-grants of eftates which had fallen in by efeheat 
to the lord. The Court gave a rule nifi, againll which 


Reader and Copley now fiiowed caulL. It cannot be 
difputed but that unity of poflcfllon of the n\ ^ fte with 
the land in rcfpedl of which a right of common is 
claimed on fuch wafte w^ill extinguifli the right of 
common : which is admitted in the very cafe cited of 
Bradfiaw v. Eyre. And though the ufer of the common 
in the manner proved for the laft fifty years might, upon 
the principle of that cafe, have been evidence of a new 
and exprefs grant of common to the tenants yet no fuch 
queftion was made at the trial : and in Kindred v. 
Ba^g [b) the Court refufed to fet afide a nonfuit, on 
the ground that the cafe ought to have been fubmitted 
to the jury *, becaufe the point was not made by the 
plaintiff at the trial. But fuppofing that diliicv.lty were 
out of the way, the plaintiff is not entitled to recover 
upon any of the counts in the declaration \ for in the 
two firft it is laid to be common appurtenant : but that 
was put an end to by the unity of poffeffion, and could 
not be fet up again without a new grant from the lord, 
which was not attempted to be proved. Nor is the 
allegation in the latter count fubftantially different ; for 
though the common is not there faid to be appurtenatit^ 


yet 


( 0 ) Qro* Mliz. 


{1) i 
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yet It is laid that by reafon thereof^ fi. e. of his polleffion,) 
the plaintiff was entitled to common : but that could 
only be by prefcriptioii ; for if it were by grant or licence 
of the lord, fuch right would be by force of the grant 
or licence, and not merely by reafon of the poffeflion. 
As in Fetithnan v. Smith (a) where in cafe for obftrudl- 
ing a water-courfe to a mill, the plaintiff declared on 
his pofleffion of the mill, with the appurtenances^ 
^nd that by reafon of fuch his pojfejfton he had a right to 
the ufe of the water running to the mill, &c. : this was 
held not to be proved by fliewing that he had a licence 
from the defendant to lead the flream over his land^ 
which licence was revocable and revoked. In the cafe 
of Bradjhanp v. Eyre^ tlie defendant in his plea ex- 
prefsly ftated the new grant (fubfequent to the unity of 
pofleffion) of the mefluage and land, with all commons^ 
&c. thereto appertaining, or occupied or ufed therewith % 
whi:h would have let in the evidence of ufer if it could 
have been fliewn \ but it was not. Befides, the evidence 
given at the trial was as applicable to the cafe of a mere 
licence^ as of a grant from the lord : but a licence gives 
no intcreft in the land \ and one who claims by reafon 
of his •poffeflion of a mefluage or land muft fhew a per- 
manent intcreft in the foil in refpetl of which he claims^ 
which a licence does not confer. 


tit 

iSia. 


COWLAW 


The Attorney-Generaly Clarke y Rough y Serjt., and Den^^ 
many in fupport of the rule. As to the latter point, the 
faft of the tenants of the farm having always turned 
out their cattle on the common was evidence that they 
had an intereft in the common in refpedt of their poffef- 
fion of the farm^ and not merely that they did it by 

{a) 4Eofly Xoy, 

XI 


licence. 



ut 


CASES IN HILARY TERM 


i6i 2. licence. This intereft migj^t arife, lince the unity of 
poflelTion, by a new grant from the lord ; and therefore 

COWLAM * 

agairtft the ufer of the comrffdn was proper evidence of fuch a 
gi-ant : but the nonfuit proceeded on the ground that 
the cliim of common could only arife by prefeription, 
which was extinguiflacd by the unity of poflefEon* 
Here, however, a poffeflbfy right only is ftated by the 
plaintifF, and that did not want the fupport of a pue- 
feriptive title. But it may be prefumed, if neceflaryi^ 
that when common was originally granted out by the fu ff 
lord, he referved the ufc of it for his own tenants at 
all times to come. [Lord Ellenhoroiigh C. J. Every thing 
that the lord does not grant out remains in him, withoOt 
any fpecial refervation. No right of common, as fuch, 
fubfifts in the lord, but the full right of dominion fo far 
as he has not granted It away.] The cafe of Bradfjaw 
V. Eyre (n) is deciGve that a right of common may be 
revived by a new grant after the extin£l:Ion of the pre- 
feriptive right by a unity of pofleflion. Upon the union, 
the owner of the foil takes it dlfcharged of the old right 
of common ; but he may charge it again by a new grant 
to another. All tlic authorities flicw that ^common 
rppurtenant may exifl either by prefeription or by grant, 
and Co, Lit, 12 1. fays that it may be created at this day. 
As fooii therefore as it wus, or may be prefumed to have 
been granted, the right of common became and was 
appurtenant to the land demifed : and if fo, all the 
counts are fuftainable ; though it is fufficient for the 
prefent purpofc if the lad count be fuftained. The proof 
was that the feveral tenants of the farm in fucceflion 
for above fifty years under different , lords had all 

(a) CrQt £/tz. 570, 

joyed 
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joyed the ctommon by their cattle ^'vant and couchant 
on the farm : and. the conftant enjoyment of a thing is 
evidence of a right to enjoy it. It would be evidence 
againft the lord himfelf, and ftill more againft a ftranger. 
[Lord Ellenhorough C. J. alked if there were any prece- 
dents of a claim of common} by reafon merely of the 
plaintiff’s pofleffion of land, without dating it to be by 
prefeription or by grant ?] There is no necelfity for a 
plaintiff in a poffeflbry adlion againft a wrong doer to 
rtate his title : but it is fullicient for him to ftate that h0 
was poflefled of his land, and that hy reafon thereof he 
was entitled to common (a). {Le Blanc J. May not 
'common be claimed as appurtenant generally 5 and then 
as prefeription fuppofes an original grant, may not the 
right be proved either by prefeription, or by grant within 
time of memory ? And though it may not have been 
ufual to claim it in this way, I do not fee why it may not 
be fo^claimed.] In Mufgrave v. Cave [b) it was faid not 
to be neceflary in pleading common to allege exprefsly 
whether it was appendant, appurtenant, or in grofs 5, 
though it was there* held to appear fufliciently, from 
the nature of the common claimed, that it was appur- 
tenant : .atid there feems to be no more reafon why it 
fliould be alleged to be by prefeription or grant. 


m 


Cowi.Au 

Maiftfi 

Slacks 


The cafe ftood over for confideration for a few days, 
and now 

Lord Ellenbokough C. J, delivered the judgment 
of the Court. This was a motion for a new trial in a 


' (j) The diftin£Uon is taken in a note of Mr. Serjt. IVilltams to the 

cafe of Mcllor v. Syatemary i Saund. 346. which was referred to, and ’ 
where the cafes on the (object arc colledled, 

(i) 

VoL. XV. 


caufe 
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i8i2. 

COWLAM 

againji 

^LACK* 


Caufe tred before n^y Brother Grofe at Lincoln^ and the 
only queftion was whether the nonfuit was maintainable, 
upon the ground that the evidence did not fupport the 
declaration. The plaintiff had alleged a difturbance 
of his right of common for all commonable cattle, 
levant and couchant on his land ; and which right he 
claimed in all the counts of his doclaration, but the laft, 
as belonging nml appertaining to the faid clojes of land ; 
and in the laft count, after ftating that he v/TiS pojfejfed of 
filch clofesy he alleged that by reafon thereof he was 
entitled to the fame right of common in the place in 
queftion. It appeared in evidence that the plaintiff 
was tenant to the lord of the manor of the clofes 
in refpe£k of which the common was claimed, and of 
courfe, that as any right of common, which might have 
been antecedently appurtenant to thefe lands, became 
extinft by an union of them which had taken place in 
the hands of the lord with the foil out of which fuch 
common was claimed, the tenant could not claim the 
common in queftion in right of his land, as appurtenant^ 
after fuch union had taken place. But inafmuch as the 
tenant, and his father before him, had for a long feries of 
years aiflually enjoyed this common, it was fcantended 
before us, (for no fuch point was made below,) on the 
part of the plaintiff, that fuch enjoyment laid a foun- 
dation for prefuming a new grant from the lord, and 
which prefumption ought to have been left to the jury : 
fuppofing that any new grant could in point of law have 
fuftained the allcgal ion of common belonging and appertain^ 
ing to the plaintiff's land 3, which occurs in all the counts 
but the laft 5 and of his being entitled to common bp 
reafon thereof which occurs in the laft count. Upon 
confidcration there does not appear to be any material 

difference 
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difference in point of legal effe£t between the claims of 
common as made in thefe feveral counts : in all, the 
claim is in fubftance a claim of common appurtenant to 
the clofes in refpeft of which the common is claimed. 
And the only queftion upon the argument, of which 
the Court wiflied further to confider, was whether com- 
mon appurtenant, for which as is faid in the text of 
Co. Lit. 122, one muft preferibe^ is, as fuggefted in the 
notes of the learned commentators, alfo claimable 
as well as by prefeription. It certainly occurs in favour of 
fuch claim by grant, that as prefeription is only evidence 
of an immemorial grant, by which in time beyond me- 
mory the right then began to exift, it may equally begin 
to exift through the fame medium, i. e. of grant, now 
Ihewn, or fairly to be prefumed from ufage, at the 
prefent day. The cafe of Bradpaw v. Eyre^ Cro* 
Eliz. 570, which was a cafe fimilar to the prefent, ag 
far ajFthe extin£Hon of common by unity of poffelTion ig 
concerned, did not afford an exprefs authority for the 
creation of common ftri£lly appurtenant by a new grant 
at the prefent day ; becaufe the leafe containotl not only 
the words^all commons, profits, and commodities thereto 
.jppertainhig ; upon which the argument for common ap- 
purtenant might be built ; but the further words, or 
occupied or ufed •ivith the aforefaid mejfuage which lat- 
ter words might import a fubftaiitive new grant in grofg 
of common to the tenant, by words of reference to an- 
tecedciit ufage and enjoyment as the meafure of its 
future enjoyment, and not ftri£liy an annexation of 
fuch right dc novo as an appurtenant to the lands, &c. 
in queftion. However the cafe of Sacheverell v. Porter 
in Cro> Car. 482., referred to in the fourth note upon 
Co. Lit. 122., but much better reported in Sir William 

I a Jones^ 
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ii6 

l8ia. Joftes, 3960 is decifive upon the queftion. According to 
Sir IVilliam Jones, Sac/jeverell brought trelpafs againft 

CoWLAM ^ ^ . . y. 

agahift Porter for breaking his clofe and confuming his grais 
with his beads in Cripplejlon in the county of Stafford* 
And the cafe was fuch upon the pleading and fpecial 
vcrdift, that Foulke Pembridge was feized of JVhitenhall 
wade in CripUjlon, and the prior of Stone was feized, in 
right of hi& church, of three meifuages, one hundred acres 
of land, &c. in StulVington in the cuunty aforefaid \ and 
being fo feized the faid Foulhe by his deed i H* 4. granted 
to the faid prior and his fucceflbrs common of padure 
for himfclf and his fuccedbrs, and his tenants, in Stul- 
iington in tlic faid wade* The priory was diflblved and 
came to king Hen. 8th, and by defeent to queen Eliza* 
bethy who by letters patent granted it to Roivland Hill 
in fee, and from him by mefne conveyance it came to 
one War tow, who enfeoffed the defendant of thirty- 
three acres, parcel of the lands in StulUngton, with the 
appurtenances in fee ; and Ju* put his beads into the 
wade land to take his common ; and the plaintiff being 
owner of the wade brought trcfpafs. And it was ad- 
judged, upon argument at the bar by and Serjt. 

Milward, by all the Court, Brampjlon, Jones, Croohe, 
and Barkley, that the a£lion does not lie. And by all 
the Court thefe points were adjudged \ lird, when the 
faid Foulke granted to the prior, for him and his tenants 
of Stullington, common of padure; this was common appur- 
tenant, and this may be as well by g%'ant as by prefeription* 
The other points are not material to be here dated. 
It appearing from this pointed authority, In confirmation 
of the reafon of the thing upon principle, that common 
appurtenant, (fuch as was claimed by the plaintiiPs de- 
claration,) may be created by modern grant, it wa^ 

7 proper 
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proper that the jury fliould have had the ufage in this cafe 
left to them, as a foundation wliereupon they might or 
might not, according as the evidence of enjoyment would 
have warranted them, have prefumed fuch a grant to have 
been made by the lord to the plaintiff or his father, as 
would have fuftained the right claimed of common ap- 
purtenant in refpea of their lands. And as this was not 
done, we think the nonfuit fliould be fet afide, and a new 
trial granted. 
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The King againJlThe Archbiftiopof Canterbury 
and the Bifliop of London. 


Court liaving in lad Eajler term [a) difeharged a 
rule for a mandamus to the Bifliop of London ^ ob- 
tained on the application of the Rev. Richard Povah to 
licence him to tlie endowed lefturefliip at the parifli 
church of St, Bartholomew^ Exchange^ London ; which 
application had been made on the ground that he had 
been chofeii to be lc<5lurer by a majority of the inha- 
bitants of* the parifli, to wliom the clioice was given by 
the founder, and had tendered himfclf to the Bifliop 
witli the ufual credentials of his eledion, and of his 
being in prieft's ordcMS, and had offered to read and 


The Court dif- 
eharged a rule 
for » mandamut 
to the Bifhop 
London to 
hcenfe a clerk 
cl)ofcn by the 
inhabitantf of 
Barthohmrtv^ 
SxchangCt Lw 
dortf to an en- 
dowed Ic^lurc- 
(hip in the 
parifli church 
there, upon 
^afliclavit made 
by the bilhop 
that the party 
eltfted had 


bcfoic liim with % view to hi^ being approved Jkotfedy' (which arc the words of the 
Hat. 13 & 14 Car. 2 . t. 4 / I'y imj>(>ri:ig that tiindlion upon the Archbifliop or Biihop be- 
fore y Ic^uici may lawfully pnach;) that he had made diHgent inquiry concerning 
liis con iuiH and minilfry, and being convinced from fuch inquiry that Ik vtas not a fit pa 
fon to ] e allowed to leiture, he had confciencioufly determined, after having heaid him, 
that he oiild 7 ict approve or Ikcnfc him thereunto. And the rule which included the Arch- 
bithop ot Canto bitty, as well as the Biihop, in the alternative, was alio difeharged as 
againft the former (againft whom it was not prefied j ; though it was confidered to be 
Cipially open to the paity to make a fiibHantive application againfl the Archhifhop, if he 
declined to inquire as to his htnefs, with a view to approve or difapprove of him us a fit 
peribn to be Ucenied. 

(4) I 2 ^i 77 ?, 4 i 9 . 


i 3 


fubferibe 



1x8 


CASES IN HILARY TERM 


1812. fubfcribe the thirty-nine articles, as required by the a£t 
The Kino Uniformity, 13 and 14 C^r. 2. c. 4. f. 19.; but that 

againji Bifliop had finally refufed to licenfe him, on the 

ThcArchbilhop r / 

of general ground that he did not approve of him as a fit 

C A NXtRBURV 

and the Bilhop perfon for the le&urejhip^ without fpecifying the reafons 
of London. unfitnefs, or perfonally examining the applicant 

in that refpcft, though required fo to do : and that rule 
having been difchargcd on a preliminary objeftion takeii 
to it, that no previous application foi a licence had been 
made to the Archbifliop of Canterbury^ as vi'ell as to the 
Billiop, both of whom were fcverally authorized by the 
zQ. of uniformity to grant fuch licence : 

Garrovjf in the laft term, applied for and obtained a 
rule upon the Archbifliop and the Bifliop, to fliew 
caufe why a mandamus Should not iflue to them or one 
of them, calling upon them or one of them to admit 
Richard Povahy L.L.D. before them or one of lihem, 
to read in the prefence of them or one of them the 
thirty-nine articles of religion, mentioned in the flat. 
13 Eliz^y with declaration of his unfeigned affent to 
the fame, and alfo to do and perform all other 
matters and things required by law to be done by 
him, in order to the faid Richard PovaR^ being licenfed 
' to preach the Friday morning ledlure at . 5 /. Bartholomewy 
fiipcchangey London \ and alfo commanding them or one 
of them that they or one of them do thereupon, if tlie 
faid Richard Povah fliall by them or one of them be 
found to be a fit and proper perfon to preach the faid 
lein:ure, licoife him accordingly.^’ 

In addition to the like affidavit on which the former ap-. 
plication had been made refpefting the general circum- 
(lances and merits of the cafe, which turned principafty 
% upor^ 
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upon a chhrge alleged on the one part, and denied on the 
other, that Dr. Povah had preached againft infant baptifm ; 
the prefent rule was grounded upon further affidavit of the 
like application having been made to the Archbiffiop for a 
licence to Dr. Povah; to which the Archbiffiop, on the 
25th of June Lift, returned for aniwer, that having confi- 
dercd that feftioii of the zfX of uniformity, which direfts 
the proceedings of the Archbiftiop and Biffiops in the mat- 
ter of granting licences to ledlurers, he thought it his duty 
to decline interfering in the cafe fubmitted to him. The affi- 
davit of Dr. Povah alfo ftated another application to the 
Biffiop of London for a licence, fmcc the former rule 
was difeharged, and liis Lordffiip's continued refufal. 
And by way of anfwer to the objeflion, before urged 
by the Biffiop, of tlie deponent's unfitnefs, he ftated 
that the Biffiop had refufed to call upon him to meet 
his accufer in his (the Bifliop's) prcfence, in order to his 
entering into an examination of the truth or fallehood 
of the charge exhibited againft the deponent 5 and that 
the Biffiop had alfo declined to enter into the ability 
and moral fitnefs of the deponent, although he had 
frequently called upon his Lordftiip to point out or in- 
ftitute^any fatisfaflory mode of examination and inquiry, 
and was ftill ready and defirous that fuch an examina- 
tion and inquiry fliould take place. The affidavit of 
Dr. Povah ^ which was of great length, alfo ftated mi- 
nutely all the circumftances attending his original ap-* 
plication to the Biffiop, with the correfpondence which 
had taken place between them, and with others, upon the 
ground of the difterent charges which had been made or 
were fiirmifed by himfelf to have been made againft him 
to the Biffiop, with his anfwers to the fame : but as this 
(latement is confined to the general ground of unfitnefs, 

1 upoi\ 


119 

1812. 

The Kimo 
againft 

The Archbifhop 
of 

CanterbvrV, 
and the Bifliop 
of Lqnoo^. 



no CASES IN HILARY TERM 

1812. upon which the Biftiop’s refiifal to licence feSmed uhi- 
mately and principally to reft, and on which the judg- 

^ He 

/;.// ment of the Court in point of law turned, I forbear, for 
ThcA ( l.biihop any part of the affidavits, in fupport 

-Jhop anfvVcr to the particular charge againft Dr. Povahy 

of before ftated, wffiich were alluded to by the Lord Chief 

Juftice in delivering his opinion upon the merits of tho 
cafe. It appeared upon the whole that Dr. Povah had had 
feveral inteviews with the Biffiop, and had been informed 
by hisLordffiip of the general nature of the principal charge 
preferred againft him, of having preached againft infant 
baptifm, mixed with other matters of obje£lion ; and 
had heard what he himfelf had to fay in anfwer to the 
charges, and received documents of his own and others 
confirmatory of his denial of them. But the ground 
of this complaint feemed to be that the Bifliop would 
not on any of thofe occafions difclofe his informant, 
nor appoint a time and place for hearing Dr. Povah 
and liis accufers face to face, as lie urged the Biffiop to 
do. But the information on which the Bifliop had 
a6}cJ was now dlfclofcd in the affidavits of the feveral 
perfons by whom it mms communicated. 

In anfwer to the writ now prayed for, the principal 
affidavit, upon v/hich the decifion of the Court mainly 
rcftjvi, was that of the Bifliop of London ; in which his 
Lcrdftiip ftated ** that the faid Richard Povah had been re« 
peatedly admitted before the deponent, with a view to liis 
being approved and licenfed by him to preach the Friday 
rnorning lefture, &c. *That he had made diligent in- 
quiry refpefting the conduft and miniftry of the faid 
Richard Povah as a clergyman j and that being con- 
vinced from fuch inquiry that he was not a Jit perfon to 
be allowed to preach the faid lecture, the deponent, 

had 
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had coivtctencioufly, and according to the duty of his 
office, as Bilhop of London^ and for no other motive 
or reafon whatfoever, decided and determined, after 
the faid Richard Povah had been fo admitted before him, 
and after having heard him, that he cannot approve or 
licenfe him thereunto. That fuch decifion was formed 


i8ia. 

The Kino 
againft 

TheArchbifhop 

of 

Canterbury 
and the Blfbop 
of London. 


by him and is ftill adhered to upon a full and delibe- 
rate confideration of all the circumftances he hath been 


able to learn refpefting the faid Rd. Povah ; and that in 


forming fuch decifion, and through the whole of 
this tranfa£l:ion, he has a£led according to the beft 
of his judgment, and from a conviftion that the duty 
impofed upon him by his office requires that he ftiall not 
approve of or licence any one to a leGureffiip whom he 
does not in his confcience believe to be a fit perfon to 
fill die office : and that he had, in his affidavit made 


upon the former application to this Court, ftated the 
grounds and reafons upon which his faid decifion was 
formed ; to which, if the Court (hould think fit to in- 


quire into them, he craved leave to refer. That he had 
not called the faid Richard Povah before him to read 


the thirty-nine articles of religion, or to do or perform 
any otjrfer matters or things required by law to be done 
by him in order to his being licenfed to preach the faid 
lefture ; becaufe he cannot approve him as a fit perfon 
to be fo licenfed ; and bccaufe fuch matters and things are 
not ufually done, unlefs the perfon applying to be li- 
cenfed has been previoufly approved.” Alfo the accuftomed 
form of the licence given to lefturers by the Bifliop 
of London was fet forth in the affidavit of the Bifliop*s 
fecretary ; which licence begins thus : ** John^ by divine 
permiffion, Bifliop of London^ to our beloved in Chrijl^ 
greeting: We do by thefe prefents give and grajic to you, 

(/Va 
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{in nvhofe fidelity^ r^prals^ learnings found doSIriney and 
diligence lue do fully confide^ our licence and autho- 
rity to perform the office of leflurcr in the parifli 
church,” &c. 

When the rule was moved for in the lafl: term *, in 
its prefent form, and it was opened to the Court that 
the Archbifhop, on application to him for the licence, 
had declined interfering in the matter; Lord Ellen^ 
borough C. J. fuggefted that the writ fliould be dlre£led 
to the Archbilliop in a different form ; namely, to hear 
as well as to decide on the application. And on the next 
day his Lordfliip again faid, that it appeared to the 
Court in the prefent ftate of the cafe, as difclofed by 
the affidavits, to be more proper to grant a rule on the 
Archbilliop alone, as one of the perfons to whom the 
a£l of uniformity has dire£lcd the application to be 
made, commanding him to hear and determine the ap- 
plication for the licence ; for the Billiop of London had 
already heard and determined the matter, by refufing 
the application on the ground of unfitnefs of the can- 
didate. Dr. Povah's counfel thereupon defired time to 
Confider of the matter ; and two days after they re- 
peated their application to the Court for the rul<b againft 
both in the form above ftated ; which was then granted 
accordingly the Court defiring to have it underftood 
that the party took it in this form upon his own 
refponfibility, and not on the fuggeftion of the Court (a). 


The Attorney^Generaly ampler y and Abbott now Ihewed 
caufc againft the rule; and after noticing the informality of 
it, in firft requiring the defendants, or one of them, to ad- 
mit Dr. Povah to read before them the 39 articles, &c., 

((f) 7'his was in allufion to what had been faid upon the former ap- 
■Iication againA llie Biihop. 
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in order to his being licenfed ; an<> then, if they found 
him a fit perfon, to licenfe him ; inftead of requiring 
them to examine into his fitnefs in the firft place ; and 
then, if they found him fit, to hear him read the articles; 
they objefted mainly to the fubftance of the application, 
particularly as it affefted the Bifliop ; infifting, that by 
the terms and fenfe of the a£l of uniformity the leglfla- 
ture had left it to his judgment to determine whether 
the perfon applying to be licenfed was a fit perfon ; and 
that as the Bilhop had pronounced him unfit, his judg- 
ment was conclufive and could not be queflioned in this 
court. By the 36th canon of 1603, it is provided that 
« no perfon (hall be received into the miniftry, or admitted 
to any ecclefiaftical living, or fufiered to preach, catechife, 
or be a lefturer, &c. except he be licenfed either by the 
Archbifliop or by the Bifliop of the diocefe, or by one of 
the two univerfities, and except he fliall firfl: fubferibe 
to^the three articles therein mentioned.’^ Then the aft 
of uniformity, 13 & 14 Car, 2. c. 4. /. 19. enafts, that 
no perfon {hall be received as a lefturer, &c. unlefs 
he be firft approved^ and thereunto licenfed by the Arch.^ 
bifliop of the province, or Bifliop of the diocefe, or (in 
cafe klfe fee be void) by the guardian of the fpiritualties 
under his feal, and fhall in the prefence of the fame Arch- 
bifliop, or Bifliop, or guardian, read the 39 articles,” &c. 
The word approved^ is a fignificant word, extending the 
canon in regard to lefturers ; and therefore the rule for 
the mandamus {fiould have been to the bifhop to approve of 
the applicant, which would at once have exhibited to the 
Court the true nature and end of the propofition contended 
for, but which is kept out of its view by the form of the 
prefent rule. For how can the Court grant a mandamus 
^0 theBiihop to approve of one whom he difapproves ofj^ 

aiRdl 
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and command him againft his judgment in a matter 
which the Icgiflature have confided to his judgment. 
The affidavit of theBifliop is conclufive upon this point; 
that he had inquired into the condu£l and miniftry of 
the applicant with a view to his being approved and li- 
cenfed by him, and that from fuch inquiry the Biftiop, in 
the confeiencious difeharge of his duty and office, was 
convinced that the faid Richard Povah is not a ft perfon to 
be licenfccl, and that he cannot approve of or licenfe him. 
For the grounds of his judgment the Blfliop refer® gene- 
rally to his former affidavit ; but the Court need not 
inquire into thofe grounds. It is contended however, on 
the part of the applicant, that the Court have authority 
to oblige the Bifliop to grant a licence, if he improperly 
refufe it ; and that therefore when tailed upon he muft 
ftate the grounds of his rcfufal, of which the Court will 
judge. But there is no direft authority for the propofi- 
tion to that extent, and the elFeft of it would be to tranf- 
fer to this Court the exercifr of that diferetion which the 
legiflature meant to veil in others. It muft then take 
cognizance of matters of religious doftrine and church 
difeipline, which belong to another forum. They faid 
that in all the cafes prior to that of The Khnr v. The 
Bi/hop of LondoUi in laft Eafer term (<j), the real difpute 
has been between other parties contending for fome tem- 
poral right, though fome of them may have aflerted their 
claims under the Bifliop’s name ; but there is no in- 
ftance where the Court has interfered by way of man- 
damus againft the Bifliop himfelf, after he had determined 
againft the perfonal fitnefs of the applicant for the licence, 
in abrogation of that judgment. The very form of the 

(49) in which mofi of the prior cafes are collected, 

licence. 
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licence, which declares the Bifliop^a perfonal confidence 
ip the fidelity, morals, learning, found doftrine, and 
diligence” of the party, precludes the interference of an- 
other power with the judgment and confcicnce of the 
licenfer. If the Bifliop were commanded to licenfe one 
of whom he difapproved in any of thefe particulars, how 
ftrangely would the licence read j exprefling his own 
opinion of the unfitnefs of tlic party in that refpeft, but 
that neverthelefs in obedience to the writ of mandamus 
iflued by this court, he licenfed him to preach. See. 
Some di£la of Judges arc to be found, as in the cafe of 
T/je King V. The Bijhop of Lomlcn {a)^ that this Court will 
not fufier the Bifliop to exercife arbitrarily the power 
given to him by the ftatute ; but that where a perfon 
appears to have a right, they will compel the Bifliop to 
grant a licence, or JJjcnv good rcafon to the contrary: but 
this does not (hew that the judgment of the Bifliop upon 
a matter, of which he has exclufive cognizance, fuch as 
the queftion of fitnefs of the applicant of whom he is to 
approve before he licences him, is not a good reafon 
againft the interference of the Court by mandamus. And 
fo in the cafe of The King v. The Churchwardens of St. 
Barthfi^mew^ which is there referred to by Ld, C. J. Lee^ 
from his own note. Lord Holt is made to fay that the 
ordinary had not an arbitrary power to licenfe or not, but 
was bound ex juftitia to licenfe if the perfon were oriho^ 
doxy and an honeft liver, and loyal.” But is not the Bifliop 
to be the judge of the orthodoxy and morals of the can-^ 
didate ? Salkeld^s report {b) of the fame cafe fays. 
It is true a man cannot be a le^urer without a licence 
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(a) 13 £aft, 420. note. S. C. i ir. 15. 

(b) The cafe of T/jc Churchwardens of St, Barihobmew, 3 Salk, 86. 
8 . C. Holt's Rep, 418. and i% Mod, 433< 


from 



CASES IN HILARY TERM 




from the Bifliop or Archbifliop ; hut their power is only aS 
to the qualification and fitnefs of the perfony and not as to 
the right of the lefturefliip.” This admits tlie Bifliop, 
ThcArchbiftiop proper judge of the party’s qualification 

ahd ^he^Biihop fitnefs. In the report of the fame cafe in Mod.y Lord 
of London. Holt is made to fay that let a parfon be ever fo ortho- 
dox and able, yet he is punifliable for his prefumption if 
he preach without licence of the ordinary ; but the or- 
dinary ex debito juflitiae ought to give f‘uch licence to 
one that is fit : but if he refufe, no mandamus lies, but 
his remedy is to appeal.^* In the fame fenfe is to be un- 
derftood the diftum of Powell J, in Colefait v. New 
§omb {a)j that ** fince the aft of uniformity, if the Bifliop 
denied to grant a licence to a parfon who was fit to preachy 
they would grant a mandamus to him to grant one \ and 
that by the aft of uniformity the ecclcfiaftical jurifdiftion 
was flived/’ And fo is the diftum of Lord Mansfield in 
Rex y.Blooer {b)y that if the Bifliop had refufed, without 
caufcy to licenfe him, he might have had a mandamus to 
compel the ordinary to grant him a licence.” The truth 
is that no power is given to any court or perfon to be 
exercifed capricioufly and arbitrarily ; but if they pro- 
nounce judgment upon a matter within their jurifdiftion, 
fuch judgment is conclufive, unlefs there be a power to 
remove the caufe by appeal or writ of error. The judg- 
ments of this court can no otherwife be queftioned : in 
all matters within its diferetion, its judgment is conclu- 
five. So it is with the Bifliop, in refpeft of the queftion 
of fitnefs: this court will not interfere with his judg- 
ment in that refpeft, any more tnan with his judgment in 
granting orders, or accepting or refufing refignation. It 

{a) %Ld*Jiay,i%oO. {}) %jBurr» 104$, 
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Will not interfere to compel commiflioners of bankrupt 
to fign a bankrupt’s certificate (a), becaufe the legiflature 
has vefted a difcretionary power in them to judge of the 
bankrupt’s conformity or nonconformity ; nor will it 
compel a juflice of peace to grant an ale licence (i) ; nor 
to make a rate of wages (r), though they will grant a 
mandamus to the juftices to hear and decide upon an ap- 
plication for fuch a rate. In Specofs cafe (d) it was in- 
deed held that the Bifliop could not in a plea in Quare 
impedit defend himfelf by a general allegation, that he re- 
jefted the clerk prefcnted to him for inftitution to a bene- 
fice on the general ground that hewas fchifmaticus invete- 
ratus, without ftating in what refpeft ; for that the caufe 
of refufal was traverfable. In which cafe it was faid that 
if the caufe be traverfed, and the party tefufed be alive, 
it fliall be tried by the metropolitan j and if he be dead, 
it fliall be tried by the country. But the doftrine of that 
cafe was much fliaken, if not denied, in Hele v. The Bijhop 
of hxeter {e). Befides, there is a great difference be- 
tween the cafes of advowfons, where the temporal right 
of the patron to prefent a fit perfon is in queftion, and 
where the flat, de Articuli Cleri., r. 13. only requires the 
e^amifiaiion of the ordinary as to the fitnefs of the clerk 
prefented, and the cafe of lefturefliip, where the afl: of 
uniformity requires aifo the approbation of the Bifhop. 
For there may be many reafons for not approving of a 
perfon, as on account of the dubioufnefs of his doftrine, 
which might not direflly amount to herefy or fchifm, fo 
as to warrant the rejedlion of him as a clerk prefented to 

(a) In the matter of Job?! King, 7 note. 

(i) Giles*i cafe, a Stra, 881. ant! Hex r. Touug and Pitts, i Burr.$(n, 
(f) Rex V Juftices of Kent, S 9 S$ 7 * S 

(f) Sljyw. P, C, 88. 
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a benefice. They ajfo difeufled the merits of tlie appli- 
cation to the Bifhop, as they appeared upon the affidavits 
on both fuies, in refpeft to the charges in matters of 
doftrine and difeipline alleged againft Dr. Povah. 

With refpeft to this application as it particularly af- 
fe6led the Archbifhop j after dating his Grace’s readinefs 
to fubmit to the direftion of the Court 5 they faid that the 
office at Lambeth had been fcarched, and no indance 
found of fuch an application to the Archbifhop ; and they 
argued that it never could have been the intention of the 
legiflature to give fo anomalous an appeal as from the 
judgment of the Archbifhop to the Bifliop who is his in- 
ferior, to which the condrudlion contended for would 
ncceffarily lead •, for the party might fird apply to the 
metropolitan ; and in cafe of his refufal, to the Bifhop. 
Tliey therefore contended that the true condruilion 
mud be to give the party an eledlion to apply to either, 
but not to both of them in fucceffion. Lord Holt indeed 


in the paflage before cited from 12 433., feemsto 

have thought that an appeal would lie by the ecclefiadical 
law, in a different form, from the judgment of the Bifhop 
refufing the licence to the Archbifliop : but they faid that 
they were not apprifed of any fuch appeal in faicf ; and 
that the granting of this mandamus would carry the 
quedion from the Archbifhop and Bifliop, and from the 
ecclefiadical courts, to a jury. If it were nccelTary for a 
party to apply for a licence to both the Archbifliop and 
Bifhop, no mandamus for a licence was ever before pro- 
perly granted on the refufal of the Bifhop alone. They 
admitted that, upon fearch bj the officers in the archives 
of the Archbifliop, indances were found of applications 
to him for licences within his own peculiar diocefe, 
which he has didin^t from his metropolitan jurifdidion ; 

but 
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fcut none of applications to him as*Archbifhop within 
his province. And this they alfo fuggefted might ac- 
count for his being named with the Bifhop in the 19th 
claiifc of the a£t of uniformity. 

Garrowy C, W’arreny Ccmyny and Brougharriy in fupport 
of the rule, obferved, in anfwer to the preliminary objec- 
tion to the form of it ; namely, that the things required to 
be done were exprefled in an inverted order ; that the 
36th canon requires the party’s fubfeription to the 39 
articles, See. as a tell of his uniformity, and the exa- 
jnination of the Bilhop himfelf, as a tell of the party’s 
general litnefs *, and it was immaterial which of thefe 
the Billiop required firft, as both the tells mull be fatis- 
fied before tlie licence was granted, and there was no 
reafon for preferring one to the other. They then con- 
tcndcil, firll, that Dr. PovciFs cafe had not been regu- 
larly ci^id fully heard upon the merits before the Bilhop, 
agaiiill whom they focaied to prefs the rule moll : [for 
as to the Archbilliop, they faid that the application had 
only been made to him in confcqucncc of the dilhculty 
which had occurred to the Court upon the difeuflion of 
the formej^ rule again 11 the Bilhop, whether the writ 
could ilTue to him before it was known whether the party 
might not obtain a licence from the Archbilhop :] and 
their obfervations on this part of the cafe w'^ere confined 
to the conduCl of the Bifhop. They entered at large 
into the nature of the do£lrinal charges urged againft 
Dr. Povahy and his anfwers to them •, in doing which 
tliey complained on his part that he had not had fuch a 
trial as the law requires. No opportunity had been 
given him by the Bifliop of being confronted with his 
accufers, who wore unknown to him at that time ; the 
V’ot.X\^ K Bilhop 
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l8il« Blfhop having refufed to communicate to him their 
■“ names ; fo as to enable him to anfwer their charges by 

diainft himfelf, and his witneffes to be examined before the 

thcArchbifliop placc appointed by the kttcr for^ 

and^th^BiAop purpofe 3 and of obtaining from him a diftin£t 
ftatcment of the ground on ivhkh his judgment of dif- 
approbation had proceeded : for after the objeflion of 
having preached againft infant baptifm was, as Dr. Povah 
fuppofed, anfvvefed to the fatisfa£tion of the Bifliop, it 
was brought forward again. The Court wiU enforce 
even a vifitor, whofe judgment, though wrong, cannot 
be qUeftioned, to convene the parties before hrm> 
and hear them (a). Secondly, they contended, that 
this Court has a controlling power to compel the 
Bifliop to Keenfc one who was duly elefted to an en* 
dowed le£lure(hip, unicfs he can fliew a reafonablc 
caufe for his refufal : and that the Bifliop in this cafe 
had not difclofed any fuch caufe \ for that it is not faffi- 
cient fon: him to ftate generally the unfitnefs of the ap- 
plicant of whom he did not approve, without Ihewing 
to the court, wlien called upon, the grounds upon which 
he judged Wm unfit- It is not required of the Court 
to ufurp the jurrfdi£lion of the Bifliop as to the compe- 
tency of the candidate in matters within his peculiar 
province to decide upon j but to enforce the due exer- 
cife of die jurifdiftion given to the Bifliop ; and there- 
fore no objeftiOn can arifc on the form of the licence. 
If the mandamns fhoiiki go*, and the Bifliop flwuld return 
Jhi the caufe of his rejeilion, that 'Dx. Povah liad preached 
againft infant baptifm, the qtieftion to be tried by the' 
Jury will not be whether Dr. Povah was or was not » 


(4) R^xr. 7 hcSifi.*op of Eljy % TcrntJRff, 33^ 
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fit perfon to be Hcenfed, but whether he had in fa£l 
preached fuch dofkrine; and of that fa£k the jury are 
as competent to judge upon the evidence as the Bi(hop 
himfelf. There is alfo a diftinflion, they faid, between 
a rejeftiort for unfitnefs in refpeft of learning generally, 
or ecclefiaftical learning, and in refpeft of immorality. : 
the truth of any charge of the latter defeription is as 
well triable by a jury as by the ecclefiallical judge. 
But whatever the reafons for rejeftion were, and how^ 
ever the Blftiop might have exercifed his judgment after 
a fufficient hearing, they ftill contended ‘hat he was 
bound to ftate thofe reafons to the Court, in order that 
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the Court may judge of their application and adequacy s 
for the cafes already referred to fliew that if the Biftiop 
refufe the licence arbitrarily ami capricioufly, and with- 
out reafonable caufe, the Court will grant the mandamus 
in a cafe like the prefent, where the party has no other 
legal remedy for the interruption of his temporal right. 
Such was the opinion of Lord Holt in the cife of this 
very lefturefhip {a) j of Lord C. J, Lee in the cafe of the 
Bifliop of London [h) \ of Powell J. in Cokfatt v. 
eoinh {c) \ ar^ of liOrd Mansfield in v. Blooer [d}* 
It follows trom thefe and other authorities, that the 


Bifliop muft fliew the caufe of his refufal, and that this 
Court muft judge of it. There is no doubt that the Bifliop 
has diferetionary power to judge of perfonal fitnefs in 
matters altogether of a fpiritual nature, fuch as the con* 
ferring of holy orders } becaufe there is no fecular benefit 
neceflarily conne£led with them : but as foon as any 
fecular queftion arifes in connexion with that charadef, 
the cognizance of the common law courts attaches, and 


(4) Cited in Eaft, 421, 
(c) iio 6 . 
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they will take care that the temporal benefit conferred by 
choice or elcftion on the clerk is not intercepted by the 
Bifliop^s withholding his inflitution or licence, as the 
cafe may be, without a fufllcient catife. Lord Ccir, in 
'i Injl, 632., commenting upon the ftat. () Ed, 2 . Jl. r . 
t. 13., fays, that it is required by law that the perfon 
prefented to a benefice be idonea perfona, and that the 
examination of the ability and fufficiency of the perfon 
prefonted belongs to the Bifliop, and that of this he is 
the judge, and not a minifler, &c. But,” he adds, ‘‘ that 
in a Quare impedit brought againfl: the Billiop for refufal 
of the clerk, he muji fiew the caufe of his refufal fpecially 
and dire^ly ; for whether the caufe thereof fpi ritual 
or temporal^ the examination concludes not tlie plaintiff; 
to the intent the Court, being the judges of the principal 
caufe, may confult with learned men in tliat profeflionj 
and refolve whether the caufe be juft or no.” And 
Speed's cafe (/>) is full to the fame purpofe;. where *in Ouare 
impedit, it was held no fullieicnt caufe for the Bifhop tu 
plead generally that he rcjefled the patron’s clerk for 
inveterate fehifm, without fliewing what it was ; any 
more than if he had re]c£led him as non idoneus oi 
criminofus generally, which would have been clearly 
bad. They referred alfo to clafles of cafes where the 
Court had interfered for the f.imc purpofe, by rules to 
fliew caufe upon writs of mandamus, in the feveral in- 
fiances of fchoolmafters (^), perpetual curates (c), and 


I fff) sRsp.si- 

\ [b) Rex V. JijJf'f.p of T xtc7‘ field and Coveniryy iStra. 1013. and 

0, Barnard. 4^-8. anJ Rex v. The Archhijhop of Yotky 6 T'lm Rep. 
388. 49c. See the ftattment of this cafe in the judgment oi Lord- 

; Rllcnborottghy poft. 

\ (e) Rex V. BtJHp of OxfcnK 7 Eajf 345. 600. Rexv. Blooer, z Burr. 

104J. and Rex v. Tic r-j ^t'foiduvd Gifetd, 3 Tnm Rep.C^^. 

ledlurers 
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Jeclurers(^), They obferved, that the 77th canon of 
160^9 as to fchoolmafters, provides that none fliall 
teach but fuch as fliall be allowed by the Bifliop, being 
found meet as well for his learning ind dexterity as for 
fober and honefl converfatlon, &c. : and by the 1 1 th 
fe£lion of the aft of uniformity, they are not to teach 
before licence obtained. That this provifion is in fubftance 
the fame as that for ledlurers by the 19th feftion, re- 
quiring them to be approved and licenfed ; for t!ie licence 
itfelf contains tlie approhntwn of the Biihop. TJiat per- 
petual curates arc regulated by the i^jSth canon, which 
provides that they fliall not be permitted to ferve ‘‘ with- 
out examination and admijfton of the Bifliop, 6c c. having 
rcfpecl to the greatnefs of the cure and mectnefs of the 
party.” Yet Lord Mansfield^ in /A/ King v. Blooery faiJ 
that if the Bifliop had refufed without a caufe, the party 
might have had a mandamus. In one of the cafes {b\ 
the iSfliop of Litchfield and Coventry returned the fpe^ 
cial reafons for his refufal to licenfe a fchoolmafter, 
which were allowed by the Court to be fiiflicient. 
[Lord EllenboroughC.J. obferved that a Bifliop choofing to 
make a fppcial return did not fliew that he was bound to 
do fo. Baylcy J. The return only ftated that there was 
a certain complaint exhibited againft the party to the 
Bifhop, which he was proceeding to examine,] The 
like was done by the Archbifliop of Tori in a more 
recent cafe (^r) \ and there the rule for the manda- 
mus was made abfoliite in the firfl: inftance. And 
in the cafe of The King v. The Marquis of Stajford and 

(a'l R(X V. Bipjop of J^ondoiu^i Wilf. ii. 15. 13 Eitfi, 4^0, Rex v, 

ChurcIrdtardeiiTof St, Bariholomeie t ib, 411. .^c’v V. Field and OthaSt 1 Tant 
^fp.331. 4 Term Rep 125. anU Rex v. The Bijhop of Futer, 2 £.///, 462. 

{b) Z$tra. 102;^. % Bmmd. 41 ^. [e) G Term Rep 4^0, 
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Gtffard (^j), which was a mandamus to the lords of the 
manor of Stowe Heathy to allow and prefent to the ordi- 
nary for a licence a clerk who was elefted by the inha- 
bitants to an endowed curacy ; the Court, in anfwer to 
an obje£lion to the writ, that though the patrons could 
not reje£k him arbitrarily, yet that they might for fuch 
a caufe as would warrant a Biftiop in rejefking a clerk 
prefented to a benefice, faid that the defendants, in 
•executing their truft, were to exercile a proper diferetion, 
and to judge whether the party was or was not idoneus, 
as a Bifhop may do in the cafe of a prefentative, &c. 
But tney took the diftinftion between fitnefs in learning, 
of which the Bifhop was the foie judge, and moral fit- 
nefs, which was properly determinable by a jury. But 
to whatever extent the Bifiiop a£fs judicially in granting 
or refufing a licence to a lefturer, they argued that ex 
vi termini he muft proceed as other judges do, that is 
by convening the parties before him, and hearing^ them 
and their witneflTes before he decides : and in all the 
cafes it is laid down by the Court, that where there is no 
other fpecific legal remedy to enforce a right, the Court 
will interfere by mandamus. 


Lord Ellenborouch C. J. faid it was then too late 
In the day to proceed further in the cafe ; but the Court 
would devote their immediate attention to the affida- 
vits before them. And the next day his Lordlhip proi- 

cecded to give their opinion upon the whole cafe 

I have availed myfelf of ♦he opportunity, which has 
been afforded me fince the Court rofe, of looking mi- 
nutely through the whole of the affidavits which were 




the 
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the fubje£t of comment during fo m^any hours y^fterday; 
and as it may be convenient that the decifion of the 
Court Ihould not be longer delayed in a matter which 
has been depending fome time, and has occupied a con« 
fiderable portion of attention, I proceed to ftate, in con- 
currence with my Brothers, the refult of our opinion 
upon thofe aflidavits, and the arguments tliat we have 
heard upon them. 

The duty which is in this cafe caft by law upon th|t 
Bilhop is confiituted by an of the 13th and 14th of 
Can 2. c. 4. the aft of uniformity, which in tlie 19th 
feftion contains thefc words ; be it enafted, that no 
perfon fliall be received as a lefturer, or permitted, 
fuffered, or allowed to preach as a lefturer, or to preach 
or read any fermon or lefture in any church, chapel, or 
other place of public worlhip within this realm of JEng^ 
JaftJf or the dominion of WaUsy and town of Bertvuk- 
upqi^Tiveedy unlefs he be firft approved and thereunto 
licctifed by the Archbifliop of the province, or Bilhop of 
the diocefe,” &c. The quedion of conftruftion arifing 
upon thefe words is what is the approval which the 
Bilhop is to bellow upon the party, and upon what 
ground* « he required to grant his licence to him ? It 
is a condition precedent that the Billiop Ihould jiijl 
approve ; unlefs the perfon be firjl approved and 
without that, he cannot lawfully exercife the funftion 
in queftion. It has been endeavoured in argument to 
liken the fituation of a lefturer in all refpefts to the office 
to which a perfon is admitted by the inftitution of the 
Bilhop in the cafe of an eccleliaitical benefice, and to the 
cafes of curates and fchoolmafters ; in refpeft of which 
latter appointments, there are particular provifions which 
certainly do not apply to the cafe now before the Court* 
K 4 There 
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There have been many di£Ia of judges cited, from none 
of which am I prepared to differ, or to deny to any of 
them their proper weight and authority : the refult of 
them is in etfeft this, that this Court, in the exercife of 
its authority to grant the writ of mandamus, will ren- 
der it as far as it can the fuppletarjr means of fubftantial 
juftice in every cafe where there is no other fpecific legal 
remedy for a legal right; and will provide as effeftually 
as it can that others exercife their duly wherever the 
fubjo£t-niatter is properly within its control. The right 
of the Court to apply thefe means for the attainment of 
fuch an end, and to prevent that defeat of legal juftice 
which might other wife enfuc, has been in general ad- 
mitted : and if the Bifliop had not in this cafe inqniredy fo 
as to enable himfelf to give a confidcrate approbation or 
refufal on the fubjcft, it might have been a fit cafe 
for the interference of the Court to further fuch in- 
quiry. » 

The affidavits originally laid before the Court ftated 
that the Bifhop had obje£led firft of all upon the ground 
that Dr. Povah had only deacon’s orders, and had not 
obtained prieft’s orders ; which latter defeription of or- 
ders he thought eflential to bis duly filling the office of 
lefturer. But this obje£lion of the Bifliop’s was after- 
wards in fa6l removed by the applicant’s obtaining 
prieft’s orders from the Bifhop of Sodor and Man ; 
upon the manner and circumftances of obtaining which 
I make no comment. The Bifhop of London however 
did not, upon the removal of that, refqrt to any new 
ground of objeftion to which he had not adverted be- 
fore ; for it will be recollefted - that very early in the 
application to him, he had ftated an objeftion to Dr. 
Povab oi> the ground of his having maintained opinions 

contrary 
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contrary to the do£lrine of the c&urch of England in 
regard to infant baptifm. But it feemed (at lead accord- 
ing to the firft view of the original affidavits) to be a little 
doubtful upon what ground the Bifliop had refuled his 
approbation ; fo that it might be to a degree qiieftionable 
whether he had given that deliberate rcfufah exer- 
cifcd that con fi derate judgment in the a£i of refufing, 
which it would be required of him to exercife upon a 
fubjeft in which the rights of others were fo materially 
involved ; the Court therefore granted a rule to fhew 
caufe, which has produced a diftiiift anfwcr from the 
Bilhop in his firft affidavit, and a ftill more full anfwer 
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in his laft affidavit •, in the firft of which he Rates the 
ground of his refufal in thefe terms : That his foie 
reafon for refufing to licenfe the Rev. Richard Povah to 
the Friday lefturefhip at the church of St. Bartholomew^ 
Exchange^ is a confciencious opinion and conviElion^ arifing 
fr8m every circumftance which, after dUigent inquiry^ he 
has been able to learn concerning the faid Richard 
PovaEs conduft and miniftry as a clergyman, that he can^ 
mt^ confjlently with his duty as BiJJjop of London, approve 
$f him as a fii perfon for fuch lefturefhip. That through 
the whole courfe of this tranfaftion he has afted accord- 
ing to the beft of his judgment, merely from a fenfe of 
the duty impofed upon him by his office, to approve of 
no one whom he did not in his confcience think to be a 
fit perfon ” And in his fubfequent affidavit, in anfwer 
to the additional affidavits that were laft filed on the 
part of Dr. Povah^ he has Rated, « That the faid Richard 
Povah had been repeatedly admitted before this deponent 
with a view to his being approved and licenfed by this 
deponent to preach the Friday morning lefture at Su 
Bartholomew^ Exchange^ London and that he hfis made 

diligent 
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1812. diligent inquiry refpc£ting the conduft and miniftry of 

— the faid Richard Povah as a clergyman j and that being 

convinced from fuch inquiry that the faid Richard Povah 
of w* not a fit perfon to be permitted and alltnved to preach the 
he hath confciencioufly, and according to 
of London, the duty of his office as Bifliop of London^ and for no 
other motive or reafon whatever, decided and determined^ 
after the faid Richard Povah had been fo admitted before 
him as afore faid, and after having heard him, that he can- 
not approve or liceiife him thereunto. And this litponent 
faith, that fuch decifion ivas formed by him, and is ftill 
adhered to upon a fall and di liberate confideratioii of all 
the circumfiances he har been able to learn refpccling the 
faid Richard Povah ; and that in forming fuch decifion, 
and through the whole of this traufaftion, he has acted 
according to the beft of his judgment, and from a con*. 
vi£Hon that the duty impofed upon him by his office 
requires that he fhall not approve of or licenfe any aie 
to a lefturcihip whom he docs not in his confciencc be- 
lieve to be a fit perfon to fill the office.” Now if, in- 
ftcad of thefe matters being difclofcd as they are in the 
Bifliop’s affidavits in anfwer to the rule, the Court had 
granted the mandamus, and the fame matters had* been 
returned to the writ, would not fuch a return have been 
conclufive upon the point ? Unqueftionably it would, 
unlefs the Court were prepared to decide that the func- 
tion of approbation is vefted in them, and not in the 
Bifliop ; and that notwithftanding the confciencious 
judgment wdiich upon a full and deliberate confideration 
of the fubjeft he has come to, and his declared convic- 
tion that he would be a£bing in a manner wholly incon-r 
fiftent with the duties of epifcopal function, and the 
truft repofed in him by the legiflature, if he did licenfe 

him. 
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hiiDi we {hould neverthelefs grant a mandamus to the 
Bilhop to fay — approve, though you do not approve | 
take our confcience to guide you, and not your own. 
There is no inftance of fuch an application for a man- 
damus to compel a Bifliop to approve : we can only com- 
pel him to Inquire : we cannot deveft him of that fun£Iion 
which the legiflature has for wife purpofes vetted in 
him, and transfer it to ourfelves : all that the Court can 
ever do is to fee that that function is well exercifed by 
him in whom it is fo vetted ; and there never yet has 
been an inttance of a mandamus to compel a Bittiop to 
approve and licenfe a leflurcr, where the quettion 
turned on the approbation or difapprobation of the 
Bittiop as to the fitnefs of the applicant. The cafes of 
mandamus which were cited yefterday, (and I believe all 
w'cre then cited that are to be found in the books, and 
mod of them were already referred to in Mr. Eq/F$ 
report of this cafe when it formerly came before us,) are 
for the moft part fuch where the obje(flion arofe upon 
the part of the reftor or vicar to the ufe of his pulpit, or 
where fome other objeAion arofe from another quarter 
than Bittiop himfelf, and where the Bittiop was not^ 
if I may fo fay, individually and per fe the obje£l of the 
application, nor a fubftantive party to it ; but the appli- 
cants were obliged to adopt the mode of moving for a 
mandamus to the Bittiop to licenfe, in order to get at 
the quettion of right contefted between them and others^ 
and the Bittiop was obliged pro forma to be made a lici* 
gant party before the Court for fuch purpofe. But the 
Court has never yet been called upon to a£I, nor in any 
inttance hitherto has attempted to a£k, authoritatively 
Upon the confcience of the Biihop, where his judgment 
appeared to them to be lormed upon the peribnal qua- 
lification 
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1812. lification of the party, after full inquiry, and where his 
The Kin ftood upon the diftinft and clearly exhibited 

ag'iiiift ground of a confcicncc fo informed. 

IhcArchbifhop has been urged, however, (and much ftrefs was laid 

a^d^ihe^”wh Jp ' argument,) that it was the duty of the 

of London. Bifliop to have inflituted his inquiry upon the fubjedl, 

in the manner and by the means ufually adopted in 
com-ts of law, that is, by the formal produ6lion of the 
charges made againO; the applicant in a j^nlicial courfe, 
and by a public ant! folcmn hearing of tlie feveral par- 
ties, their proofs, and witnefles. But in the firll place, 
what power has the Biihop to compel the attendance of 
parties and witneilcs ? what power has he to atlminiller 
an oath ? or wliat word is there in the atll of parliament 
that preferibes the mode by \’vhich he ftiall att.iin a con- 
fcicHcious fatiofaLlion on the fubjccl ? It only rcquiics 
him iiifl to .tpprovcy that is, before he licenfes ; and in 
fo doing, it virtually requires him to cxercife las ccfti- 
fciencecluly informed upon the fubjod'i; ; to do which he 
mufl duly, impartially, and effectually inquire, examine, 
deliberate, and decide. If tlie Court have rcafon to 


think that any thing is defectively done in this refpccl, 
it will interpofc its authoritative admonition. The'man»- 
damus to licenfe, if the party fhall be found to be a fit 
perfon, is a folemn and peremptory call upon the Bifliop 
to adopt the requifite means for duly informing his con- 
fciencc, in order to die correft and efFe£tual excrcife of 


this .moft important duty. 

A ftrid analogy does rot hold between the means of 
obtaining a licence for a lecturefliip, and the other fitua* 
tions in the church to which it has been compared 2 Nor i$ 
a leftureftiip in point of right like the cafe of a temporal 
inheritance in an.adyowfpn ojrjhe ^lkf>^ybere the patron 

entitled 
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entitled to call upon the ordinary to inftitute his clerk, 
and to enforce that right by Quare impedit, unlefs the 
Bifliop fpecifically ftatcs in his plea fame reafonable 
eaufe wherefore the clerk prefented is not fit. In the 
ftatute of articuli cleri, which is not merely an enacting 
ftatute, but, as Lord Coke fays, declaratory of the com- 
mon law and cuftom of the realm, the 13th chapter rims 
thus ; Alfo it is defired tliat fpiritual perfons v/hom 
our lord the king doth prefcnt unto benefices of the 
church (if tlie Bifliop will not admit them either for lack 
of learning, or for other reafonable caufc,) may not be 
under the examination of lay perfons in the cafes afore- 
r.iid, as it is in thefe times in fact attempted, contrary to 
^ inonical decrees 5 but that they may fue to an ecclc- 
liaftical judge, to whom it of right belongs, for the ob- 
taining remedy as may be juft.” The anfwcr is, Of 
the funefs of a parfon prefented to an ccclefiaftical bene- 
fice, the csauiifiatioiiy^ — (it will be recolledted, that 
“ esanuiiation^^ is not the term in the ft. 13 & i^Car, 2. 
but app: oved , and the word exarnimtion taken ft.rlcl:ly, 
may be underftood to moan a perlbnal oral examination, 
fucli as ufiially takes pLiec for the afeertaining a compe- 
tcni<fe in ritoratiuv,) — “ the examination,” it fays, “ be- 
longs to the cccL-iiafticaJ judge; and fo it has heretofore 
been iifcd and lli.tlj be fo In future.” This ftatute relates 
in expref. vms to the cafe of ecclefiallical benefices 
properly f(> called ; ,and tlic-re I admit that the Bifliop 
muft, if quLllioned for rcfuflng inilitution to a clerk pre- 
fented to him in a fuit of Quare impedit, in Jiis pica ftate 
tlie eaufe of fucli his icfufaL But is there any thing in 
the aft of the 13 fc 14 Cnr. 2. which requires the Bifliop 
formally to examine the perfon .nominated to a lefture- 
iliip either in tlie popular or any otlier fenfe of tliat 

w^ord. 
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i 8 I 2 » word* Has any coterfporary or fubfequent praftice ptil 
^ ^ interpretation upon the acl ? Does any canon re- 

^ainfi quire it ? Or in the abfence of all thefc> do public 
e rdihifliop 3,nj natural ju (lice require him, in the event 

a^^thc*Bifho^ approving a particu*ir perfon to fill the office 

(bi 1.011 DON. leflurer, to.ftate the grounds upon which he is in- 

duced not to approvi fuch perfon ? The office of fcc- 
turer, let it be recolleftcd, is always engrafted upon 
feme already fubfiding ecclefiadical eltablifliment^ and 
where (if I may fo fay)* the fpiritual wants of the 
pariffi are already in part if not wholly fupplied, 
by there being antecedently fomc perfon appointed 
to perform the rites and fervice of the church. 
And indeed where a new inftitution of this kind was 


to be fuperinduced upon the old and pre-exifling foun- 
dations of the churchy it became perhaps the wifdom., 
it certainly was congenial with the jealoufy of the timt*> 
in which this (l«itute was pafied, which were recently 
after the civil and political troubles, and the conten- 
tions on matters of religion, by which the country had 
been agitated, to provide that where a lefturcr was to 
be admitted into any church or chapel, the Bifiioj 
(liould be fatisfied that he was a perfon to whom rhr* 
lefturing and teaching of the congregation could bf 
fafely committed. And therefore the analogy does not 
hold to the cafes I have put arifing upon the (latute of 
articull clcri, and the infiitution of clerks to regu- 
lar benefices ^ as to which, and the degree of idoneity,, 
(if I may fo caH it,) which may be required by th^- 
Bilhop, or non-idoneity which may excufb him in hi'i 
refufal of a clerk prefented, there has certainly been much, 
legal cemtroverfy. In Specofs cafe it is decided that it b 
not allowable to plead generally that the clerk prefented 
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is an inveterate fchiftnatic* That *cafe was much di& 
cuiled, and there was great debate among tlie Judges 
whether a plea pleaded in this generality were good or 
not. I think the Judges were equally divided in the 
Common Pleas j upon which the opinion of the other 
Judges was taken, when the greater part decided that 
it was not a good plea ; and tliis judgment was after- 
wards affirmed in the King’s Bench, upon a writ of 
error ; and it was held, according to the report of the 
cafe in5C(?. 5 b’. (and which is alfo reported in, y#/;- 
derfon 189 , and 3 Leonard 198.,) that tlie caafe of the 
fchifm or hercfy, for which the prefcntee is rcfufed, ought 
to be alleged in certain, to the intent that the King’s 
Court may confult with divines whether it be fchifm 
or no \ and if the party be dead, thereupon to direft 
the jury to try it : but if it be traverfed, and the party 
rcfufed be alive, it fhall be tried by the metropolitan. 
The autliority which belongs to Specofs cafe has been 
certainly queflioned, or, as the Attorney-Gemral faid yef- 
terday, it has been a good deal fliaken by the cafe of 
Helc V. The BiJI^op of Exeter mid Others^ in Shew, ParL 
Caf. 88. It was there maintained that it was a good plea 
on th^^part of the Bilhop, that the prcfentcc was minus 
fulHciens in literatura, without Hating in what parti- 
culars. It was contended that he fliould Hate in what 
refpe£ls he was minus fufficiens, &c. j bccaufe in cafe 
of the death of the party it could not be tried by the 
Archbifliop, but muft be tried by the jury. It is fo* 
hid down certainly in tlie books ; but a trial of that fort 
has never occurred in our times, nor is there ally in- 
Hance of it, that I am aware of, to be found in our 
books : and if fuch a cafe fliould happen, it does not 
♦i:cur to me how fucb a trial could conveniently 

proceed. 
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proceed. Suppofe jury of twelve farmers collecled iit 
the jury-box, addrcfling themfelves to try the literature 
of a departed perfon : how are they to fet about it ? are 
they to try it by evidence of his reputation for literature 
generally ? or are they to try it by the particular docu- 
ments in proof of his literature, which he may have left 
in the lhape of La/iu or cxercifes, produced upon 
his examination before the Bifhop, and upon v^^hich the 
Bifhop pronounced at the time when refufed to infti- 
tute him ? It would be fomcwlnt ftrange lu prefent to 
the grave attention of fuch a pannel the tranflation which 
the deceafed may have made from fomc part of tlic facred 
writings in the Gre^^ tongue, or his compofition 

upon a theme which may have been hauvied to )iim by tlie 
Bifliop i to hear counfcl haranguing tliem upon topics 
of grammatical confl:ru6lion or verbal critic i fin, and to 
fee them afTiIted by a Judge, (who pollibly may not 
himfelf be very deeply learned in the dead languages,} 
addrelfing their minds to try whether fomc learned 
Bifhop is right in the judgment he has formed upon 
the fame materials, and fitting as a court of error from 
him in matters of grammar. I willi that the law-books, 
which tell us that it belongs to -a Judge and jury to 
decide fuch points, had at the fame time inilrudled us 
how we are adequately to perform the tafk. As no 
cafe has been referred to as having yet happened, fo I 
hope none will ever arife *, for liov/cver well conftituted 
we may be for other purpofes, every body mull fee 
that a very imperfecl and blind execution of duty mult 
take place, if the trial of literature were committed to 
fuch a tribunal. I merely advert to thefe, as topics pre- 
lenteu by the large difcufllon of yellerday, by the men- 
tion of cafe, and that of HeU \^The B^Jhop of 
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S^efety which faft was however, I thSik, Very briefly ad- 
verted to. The other cafe to which a kdlurefliip has 
been likened is that of a perpetual curacy. There, 
wnlefs the curacy, by being augmented by queen Anni% 
bounty or otherwife, becomes a prefentable benefice, for 
Whfch a Quare impedit lies, the only legal remedy 
which the curate has is by mandamus. But here I 
Would refer to the canons for the authority and duty of 
the Biftiop in refpe£l to curates ; and to the ftatute, in 
refpeft to lefturers ; to (hew the ditlerence between the 
two cafes. By the forty-eighth canon, No curate or 
minifter fhall be permitted to ferve in any place 
tut examinatim and admijjlon of the Btfiop of the diocefe or 
ordinary &c.’^ It appears then that there is to be an 
examination by the Bifliop, which is to precede the ad- 
miflion of the curate ; which duty of examination is call 
upon him by the exprefs terms of the canon \ and 
therefcre if the Bifliop either will not examine at all, or 
only in a mode altogether incfFc6l:ual for the purpofe for 
which fuch an examination is required j if in fliort he 
{hould appear to refufe or elude the performance of 
diis exprefs duty, the Court will interfere by mandamus 
to compel* fuch an examination to be made as apper- 
tains to his duty. But in this cafe it will be recolled^ed 
that examination (which may be underftood to be fuch 
as takes phoe in cafes of inftitution to benefices) is ex- 
prefsly enjoined by the canon. So with refpeft to 
fchoolmafters, in the feventy-feventh canon it is faid. 
No man lhall teach either in public fchool or private 
boufe but fuch as (hall be allowed by the Biftiop of the 
diocefe or ordinary of the place, under his hand and 
feal, ieing found meet^ as well for his learning and dexte- 
rity m teaching, as for fdber and honeft converiation, and 

. Voi. XV. L alfo. 
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1812. alfo, for right uAderftanding of God’s true religion-** 

Here the duty of examination is atjain pointed out : 

The . 

the Biihop ib to find whether he is learned, capable of 

*0/ teaching, moral, and of a right underfianding in religion: 

therefore the Court would require of him that he 
ci fliould inftitute feme proper mode of examination by 

which the learning, dexterity in teaching, morals, and 
true religion of the candidate may be afeertained. But 
in the inftance of the lecbjrer, tiii torm approbation in the 
ftat. 13 and 14 Car, 2. is quite aiu ther ti.ing : what fcales 
have we to weigh the confcience of the Bifiiop ? And 
how are we to know whether he properly or improperly 
difapproves ? May he not properly difapprove of the 
candidate for a le£lurcr’s licence on account of many 
matters which cannot be conveniently ftated to a court 
of juftice ? May he not difiipprove for matters within 
his own pcrfonal obfervation and knowledge : for the 
habits of life and converraticn of the perfon, whicl^ might 
be known to him from rending in the fame univerfity or 
fociety with him j from his conduct in life down per- 
haps to the very time when the Bifhop is called upon to 
fignify his approbation ? Is he to exclude his own 
knowledge, the moft material of any ? the law 

fay upon what proof lie is to adl, or that he is to have 
witneffes upon oath 10 the fa£ts by which his judgment is 
to be guided ? What authority has he to compel the at- 
tendance of witnefles before him ? The word of the 
ftatute is approve \ and he muft exercife that approbation 
according to his confcience, upon fuch means of infor- 
mation as he can obtain ; and every thing that can pro- 
perly minifter to his confcicncious approbation or difap- 
probation, and fairly and reafonably induce his conclu- 
; Eon on fuch a fubje^I, though it might not be evidence 

. that 



IN TttE Fifty-second Year of GEORGE tIL 


H 7 


that would be formally admitted in a cdurt of law, may, 
I am of opinion, be fitly taken into his confideration. 

The cafe of the mandamus to the Archbifljop of Tork 
in the inftance of a fchoolmafter was alfo referred to in 
the argument, and it was Hated that the rule for the 
mandamus had, been abfolute in the lirft inftance. I 
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inquired of the clerks in the crown oflico, and find that 
that ftatement is not corred. What is Hated to me by 
them, and which is confirmed by my own recolleftion, 
having been counfcl in the caufe both licre and below, 
is that the mandamus was applied for to the Archbifiiop 
to licenfe IVUhnelly one of the candidates ; there being 
a contcH between the electors whether Wlthnell or 


Oartham was well elcfted. The Court enlarged the 
rule till it fliould be tried in an ifllie which of them 


was duly elecSIed. The rcfult was in favour of WtihnelL 
And there die Archbifiiop having been made a party pro 
forma iq the firft inftance, the Court, after the trial of 
the ilTue, made the rule abfolute for him to licenfe 


Wlthnell \ not anticipating any objcdlion of this fort 
againft the licenfing on the part of the Archbifiiop. For 
the Archbifiiop had not made himfelf a party in the 
qiieftion of^ight, nor had, I think, appeared by counfel 
or otherwife when the rule to flicw caufe was firft dif- 


cufled, and therefore had no opportunity of notifying 
his objeiftion at die time. The affidavits laid before the 
Court in the firft inftance merely refpefted the queftion 
of eleftion : nothing more was before the Court than 
whether A, or B. was July elefted by the vicar and 
churchwardens of the parifii of Skipton, to the number 
of eleven, I think ; and the Archbifiiop was not con- 
templated as a party, except in point of form, and 
merely as the perfon to wdiom the mandamus to licenfe, 
L 2 in 
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Hi 2. in order to give effeft to the election, muft be dlrfeiSl^rd. 

~ — But when the writ w^as at laft delivered to him, uport. 

difeovering the entire literary infufiticiency of the ap- 

T heA(chb»fhap made Ills Hand, and returned the fa£l: to the 

CANTiTRfluRF mandamus. And this Court afterwards held fuch re- 
and tl H.nif)p 

of London, turn to be conclufive, and bellowed much commendation 
upon the Archbilhop for refilling the appointment of a 
perfon not qualified in point of literature to be the teacher 
of an endowed public fchool, which by the increafe of 
its revenues had become of confiderable annual vahie^ 
and in return for which it w-as thought that a compe- 
tent proportion of learning was fairly to be expeftedo 
There was one peculiarity in the argument in that cafe : 
it was faid that the canon I have alluded to was not 
properly binding on the Archbifliop of Tork^ as the canons 
of did not extend to the province of Tori\ but 
that the duty arofe upon the llatute of Elizabeth, and 
other llatutes (a) : but if that were fo, it would make 
only a ftiadc of difference as to the fource and limits of 
tliat authority which the ordinary univerfally has in 
refpcdl to the licenfing of fchoolmallers, and which is 
recognized by feveral ftatutes. Another cafe was preffed 
upon us yefterday, which I thought, upon my'recolleftion 
of it at the time, had little to do with the prelent quellion; 
that was the cafe of Tie King v. Tie Marquis of Stafford 
and Gffard. In the firft place, that was not an application 
againft an ecclcfialtical perfon, and therefore the duty of 
the Bilhop as ordinary to inquire and approve could not 
come judicially in qreftion : the only queftion was as 
to the duty of trullees, (for fuch were the Marquis of 
Stafford and Mr, Gffardy) under a trull for the prelen- 
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tajtion of a clerk to be licenfecl by (h'e prdinary to be 
ftipeaidiary curate of the chapel of WilUnhall^ whp, after 
being nominated by the inhabitants of Willenhajl^ was 
to be prefented and allowed by the lorrl of tlic manor of 
8 towe Heath, The joint lords of the manor of ^towe 
Heath at that time being the Marquis of Stafford and 
Mr. Giffardy they had refufed to allow and prefent one 
William Moretony nominated by a majority of the inha- 
tants of Willenhall^ on the ground of his being notori- 
oufly a drunken :md immoral perlbn. The Court, it ap- 
pears, at firfl thouglit tliat the mandamus lliould go, 
as it miglit be too much to determine the qiieiUon upon 
affidavits as to the right of the defendants to approve or 
reje£f. But the Court afterwards wholly rctraded that 
opinion, and refufed the rule. What is faid by the Court 
afterwards, (for Lord Kenyon is not reported as having 
faid any thing of himfelf diftindly from the reft of the 
Court J3n this part of the cafe,) is this ; If the defen- 
dants were to be confulered as truftees, in executing 
that truft they were to exercife a proper difcrction, and 
to judge whether tlie party were or were not idoneous 
as a Bifijop may dd' (what is faid about what a Bi(hop may 
do is meiyly by way of illuftration of the argument, 
and is not the point in judgment, and is fo far extra ju- 
dicial,) in the cafe of a prefontative benefice, and 
might abfolutely rejed the nominee on account of his 
being illiterate \ which queftion of fitnefs could fiot be 
tried by a jury, and of which he was the folc judge 
(It may however be tried by a jury in the cafe put, of the 
clerk’s dying, as the law-books fay : as to the conveni- 
ence of which trial I have obferved already :) but that 
l/LS Mr. Moreton** (here the Court having done with cv Ty 
thing which refjpeds the authority or duty of a Bifhop, 
L 3 come 
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1812. come to the fafls of the cafe before them,) had been 

■ ■ rejected on account of immorality and indecent con- 

again/^ du6t, that qucftlon mlglit be properly determined by a 
The Archbjfliop of his country, to whom he had a right to appeal 
truth of the fa£ts alleged againft him. If how- 
of London, ever thofe fadls were true, the defendants might return 
them upon the record.” All that the Court therefore fay 
Is this ; fuppofing this to be a cafe in which a mandamus 
might go, the Marquis of Stafford and ?vTr. Giffavd might 
return the faff ; and if that return were iK^t true, an 
nclion might be brouglit for a falfe return. But thofe 
were not ccclefiartical perfons j nor does tiiat cafe, 
which merely refpeclcd the duty of truliees with re- 
ference to their celiuique trufls, apply to the prefent. 

I fliould have thought indeed that the words prefent and 
allow merely imported a duty in the trufleos to prefent 
the perfon wliofe eleftion they allowed or ought to allow 
as regular, and no more. At laft the Court thduglit it 
a cafe of a truft in which they had no right to inter- 
fere : that the mandamus was only a legal remedy, a 
remedy for the legal right where there was no other 
legal remedy ; that if it were an equitable right this 
Court would not interfere 5 and if a legal onc^ tliere was 
a fpecific legal remedy by Quare impcdit. 

Many other cafes were mentioned, one of which was 
the King V. Bloocr^ That was the cafe of a curacy ; 
the application was for a mandamus to a parifiiioner 
and an inhabitant of a chapclry, to reftorc a curate wliom 
he had forcibly turned and kept out of his chapel. No 
rights or duties of the ordinary, as fuch, were in quef- 
tion in that cafe j but Lord Mansfield appears to have 
faid, If the Bifiiop had refufed without caufe to licenfe 
him, he might have had a mandamus to compel the or-. 
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dinary to grant him a licence.” And indeed as it is the 
party's only remedy, if the licence be refufed nvithout a 
caufe ; the Bilhop being to aii't there ns in the cafe of 
an inftitution, if he caufelefhly reft* fed the licence, the 
Court would grant the mandamus : and if the Bi(hop 
either could not or would not affign any caufe, he might 
be compelled to admit him. But hov/ is that argument 
to be extended to a cafe where the Bifhop afligns the 
only caufe of rejc6fion which the ftatute requires to 
exilt, namely, his difapprohailon of the perfon applying; 
and where he fatisfies the Court by the moil explicit and 
folemn declaration, th;,t this d.lfapprobation is the refultof 
deliberate inquiry and confciencious judgment. 

If we look at the fafts in this cafe, it appears 
that the Bilhop, having certainly afligned at one time a 
ground which has been removed, T mean the W’^ant of 
priefl’s orders, did early upon tlic application to him 
intinfate' an objetlion to granting the licence required, on 
account of the maintenance of dodlrincs, which he faid 
were contrary (as th.ey certainly are) to the dodlrines of 
the Church of England, But he did that in this cafe, 
which It is vciy natural for liberal minded perfons to do ; 
tin liking that the applicant ought to be rejefled, he 
wilhed to rejccl him upon the lead obnoxious 
ground wdiich could be aiTigiicd ; and there was perhaps 
a degree of infirmity in this refpeft belonging to the 
nature of man, which difpt)fcs us to with and endeavour 
to perform an acl of duty in the leaf! harfli and painful 
manner we can, as it refpccls the feelings of others. 
I mull prefume th.it the Bilhop very early, though the 
precife time is not Hated, knew^ of //iiZ/'s letter : the 
letter was written in November ; but wlien he knew it 
(for k went to his fecrctary) does not diftindly appear: 

L 4 th% 
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i8i 2, the letter was written by Mr. James Hall to Dr. Hall^ 

the 24th November 1 800 ; and the latter fays that fhortlw 

Tj'he KiN^ r 1 1 1 • 

after the writing or that letter he conveyed it tp the 
ThcArchbifhop fccretary. Now the Bifliop’s fecrctary might 

^d^the*^Bi/h<^ produce it very foon afterwards to the Bifliop : and I 
oSLqvoon, think the fair inference from the whole is that before the 
fifft application for the licence, the Bifliop had been ap- 
prized of this ground of objeftion to the applicant; 
but he relied firft of all upon the want of prieft’s 
orders. [One of my brothers fuggefls that ^he expref- 
fion yfed is that the fecretary reminded the Billiop, after 
Dr. PoW/s application, of this letter.] The letter was 
font at the time, not with any reference to this ledlure- 
fliip, for it was written on the 24th of November 1809, and 
the lefturelhip did not become vacant till very Ihortly 
before the 20th of March i8io, when I obferve the 
election took place \ the intelligence conveyed by it to 
the fecretary came therefore in a more credited and lefs 
fufpicious form, as not having been written with a view 
to any depending queftion, nor confequently with a view 
to obltruct Dr. PovaJj^ accefs to this piece of prefer- 
ment. The perfon who writes it ftates himfclf to have 
written to the curate of the parilh, with a view'-to pre- 
vent the admilFion of that perfon into the pulpit of the 
parifli, who he thought abufed his opportunities there, 
by preaching to the congregation improper dg^lrines. 
This letter having been written, as I have Hated, in 
November 1809, four or five months before the eleftioUj^ 
it appears that it did not at the moment prefent itfelf to 
the mind of the Bilhop, to whom in all probability (for 
fo I niull prefume from the exprelHon ufed) the fecretary 
had before communicated it j but the fecretary after wardsi 
reminded him of it ; and then the queftipn is yvh^ther 
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did not become imperatively his duty, upon being fo re- 
yninded, to refift the licenfing of the perfon referred to, 
if he were fatisfied of the truth of the fafts intimated 
%o him. Until the laft affidavits were made it did not 
appear what information the Bifliophad fpecifically upon 
this ground : he did not chufe to difclofe it at the time 
pf the application for the licence ; and I do not blame 
him for the delicacy of not difclofing the names of the 
perfoiis who had fo informed him. The information 
now however, and the names of thofe who gave it, arc 
difclofed to the Court on oath. We have the affidavits 
of Doftor Hall and of Mr. Janies Hall^ who both fwear to 
^x.PovaU^ having preached tliofe exceptionable doc- 
trines : and there is in addition to this the affidavit of a 
perfon of the name of Maegregor to the fame effeft. 
Now if we were trying the validity and corre£lnefs of 
the Bifhop’s conclufions, and going into all the fadis of 
th» cafe, (which I difclaim our authority for doing,) 
there was before the Bifhop the evidence of a perfon 
who gives his information at an unfufpicious period, 
when there was no queftion depending, and no interell to 
be ferved or prejudiced by it. There was the information 
of lAf, James Hally a clergyman, and alfo that of Dr. 
//«//, the curate, (who though of the fame name was no 
relation of his,) and there is fince the confirmatory evi- 
dence of Mr. Maegregor. I admit that the Bifliop had not 
Maegregor's evidence before him at the time, but he had 
that of the two firft named perfons ; and the queflion 
was whether he was to believe them, or feveral other per.- 
fons prefent, who fay that they did not hear any fuch 
things, and that they fhould have heard them if they had 
paired : thus negativing fo far as they can the particular 
words and exprelfions iipputed to Dr. Povah» The nega- 
tive 
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1812. tive is not fo ftrong on any occafion, and certainly 

not upon an occafion of this fort, as the ailirma- 
The Kino ^ 

tkc : many things may pafs in the courfe of a fermon 
ThcAijhbilhop afterwards diftinfliy recollcfted by 

and*^thc*^Bi'»hJp prcfoiit. I fuppofe hardly any perfon is fo at- 

©f London, tcritive an auditor of a fermon as to fay with certainty, 
at fome di fiance of time, whether this or that particular 
obfervatlon or expreflion may not polTibly have formed 
a part of it. But laying the imperfection^ of memory 
out of the queftion, the clafs and (ituation u. life in 
which fome of thefe deponents are, one fliould think 
would not particularly prepare and dlfpofe them to ob- 
fer e and to be tlruck with the application of certain ex- 
preflions to the doftrines and tenets of the Chuicli of 
England^ as propounded in its articles. Miglit not then 
the Bifliop be in reafonable fufpcnfe, at leafl:, to which 
defeription of relators he fhould give the fullcfl: credit ? 
He certainly might be, fo far as we arc enabled to juctge 
upon the evidence before us : and if his belief at 
laft preponderated in favour of the charge, are we 
warranted to condemn his judgment ? The Bifhop 
has never renounced this objection: he has never 
faid that he did not believe this charge. The pro- 
duflion of Dr. Povah\ notes was relied on yederday, 
and it was faid that the Bifliop had, 011 feeing them, 
renounced this ground of objection, and had re- 
ceived per feel fatisfa£lion upon it. But what was 
that fatisfa 61 :ion ? Dr. Povah produced to him his fliort- 
hand notes of fome fermi n that he had preached, in 
which no fuch objeflion appeared. But how w'as that to 
fatisfy the Bifliop ? It might have been a fermon upon 
a perfeilly diftindt fubjedl from that of infant baptifm : 
and the Bifliop afterwards ftated in his letter to hrm^ 

tliat: 
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that the charge arofe from a fermon preached a month 
or two before. The Bifliop did not renounce the objec- 
tion, nor fay that he was fatisfied that Dr. Pova/j had not 
fo preached; he onlyfaid, in efiec>, this particular fermon 
is not the one to which the llatemcnt in queftion is im- 
putG<i. But we arc trying this queftion now with evi- 
dence before ns, by which the ftatement on the part of 
Dr. Po’^uih is attempted to be confirmed by very extraor- 
dinary iiKiticr. It is laid that he not only did not preach 
againil infant biptifm, but he upheld the neceflity and 
importance of it ; and fo much fo as to have (if I may 
ufc the cxprellion > cicLlrilied the confcionccs of leveral of 
his congregation •, one man of the name of Hardly an- 
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Other of t)-e name of Polianl^ and another of the name of 
Hart i fo as to hav<? indcced them to fet about rcftlfying 
that error in then' conduft which had taken place in not 
baptizing their children fooncr ; and that they in confe- 
^ueiicc immediately, or as ftxjn as they conveniently 
could, fet about the baptizing of their children. Now 
the invelligatioii of the fa£fs which has fince taken place 
is very unfortunate for the credit of thefe aflertions. 
Hardy we are to fuppofe to have been refident in this 
parlTli ; for wc arc not told where elfe to look for the 
baptifm of his child : but it turns out tliat he had no 
child baptized in this parifti in the year 1809-, thefe 
fermons being dated to have been preached in the au- 
tumn of 1 809. The fearch has been profccuted through 
the year 1808, (why through that year I do not under- 
ftand,) and through 1809 and 1810; and he does not 
appear to have had any child baptized in cither of thofe 
years. Pollardy who is fuppofed, by hearing this fermon 
preached in the autumn of 1809, to have been fo much 

ftruck 
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(truck with it, that he had felt a painful fenfe of the 
negleft of this duty, lies by I think till the 3 ift of March 
1811: that is, having heard this fernion which commu- 
nicated the impulfe to his confcience in the autumn of 
1 809, he does not baptize his child till the 3 ift of March 
1811, and then he baptizes two together; the firft of 
thefe children having been born two years and about 
ten days before : fo long was the period which inter- 
vened before his (Irongly convinced conlcicnce impelled 
him to perform this neceflary rite. Hart baptized his 
children upon the 5th of Ma-j 181 1, which children had 
been born the firft of them on the ift of Augttjl 1809, 
and the fecond on the 30th of March 1811 : he had 
lain by therefore one year and nine months after the 
birth of the firft child, being the whole portion of time 
which elapfed between AugttJ} 1809, and the 5th day of 
May 18 It, when he brought them to be baptized. 
Now I put it to the plain common fenfe of any man, u 
this caufe had come before a court fitting at nifi prius, 
how would fuch evidence have been received, and what 
regard would it have been entitled to ? Can any one fay 
that this lingering performance of a rite, of the import- 
ance of which the parties are fuppofed to have befen fo 
powerfully convinced, took place under an impulfe which 
operated upon the confciencc of his hearers for the firft 
time effcftually after a lapfe of fourteen or fifteen 
months. If that be not probable, does it not give its 
complexion and charafter to the whole of the evidence 
produced on this head, and warrant an opinion that the 
Bilhop might more fafely and fully rely upon the tefti- 
mony of the particular perfons on whofs evidence hp 
appears to have refted, as to the faA of Dr. Favah’s hav- 

3 ^ 
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ift|r ptbpounded doftriites which Were of the exception^ 
abie tiature defbribed by them, than upon that of hearers 
of the defcriptioli I have commented upon. 

This would be the conclufion we might arrive at if 
We were trying that particular fa£t : but the Bifliop does 
fiot in his affidavit re A upon that, or upon any other 
fingle ground of objection ; but makes this general al- 
legation, (which, if made in a return to the mandamus, 
Would be as conclufivc as any that could be made,) that 
he thinks tlie faid Richard Povab unfit, and therefore 
cannot approve or licenfe him. Unlefs therefore th^ 
Court feels itfelf at liberty, in a cafe in which the le* 
giflature has thought fit, for reafons fatisfaftory to itfelf 
in point of wifdom and convenience, to veil the right of 
approval in the ordinary, to fuperfede that provifion; 
and, not content with feeing that he exercifes a mature, 
deliberate, and confciencious judgment upon the fubjedl, 
to r'^quire of him to Hate to the Court all the grounds 
imd materials upon which that judgment was formed \ 
all the evidence by which it was influenced and direfted ) 
and to place ourfelves in the fituation where the ftatute 
has placed the Bifliop, as to the final approbation or 
difaf probation of the party applying ; unlefs we thus 
enlarge the limits and fphere of our jurifdiftion, I fay 
we cannot impugn the decifion he has folemnly come to, 
or the difapprobation which he has upon his oath re- 
corded upon the files of the Court. It feems to me, 
therefore, that unlefs we repeal the a£l of parliament, 
and violate the funifions that are exclufively vefted 
in the Bifliop and others under the aft, we cannot 
grant the mandamus that is prayed for ; and that, iti 
tefufing it, we contravene no principle of law that has 
%Y^r been eftabUfljed, nor tun counter to any one diftum 

of 
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of any one Judge pronounced in any caufe in which ft 
qucflion of this nature, refpe£ling the exercife of the 
funftions of a Bifliop, has ever occurred before the 
Court. 

Tlie rule has two parts; the one refpecting the 
Bilhop, the other the Archbifhop- Refpccling the 
Archbilhop, I have no doubt that, as provincial and 
metropolitan, he has a fundbioii to ^ercife upon this 
fubjedl. My reafoii for faying fo is bcL«iife the aft ap- 
pears to me to have diftinftly faid fo. I do not f*y that 
the application fliould go in inverfo ordine, / to the 
Archbifliop in the hrft inflance, and afterwards to the 
Bifhop ; or that it is to go from the one to the ether in 
the nature of an appeal : but I tliink it is competent to 
the party, if he pleafe, to apply to the Archbifliop as 
well as to the Bifliop for the licence. The anfvvcr which 
has been given i^s that the inllances that have occurred, 
to the knowledge of the Atchbilhop’s ofiicers, have 
been only in cafes within the ArclibllhopN own peculiar 
diocefe ; wliich he has dilVmft from his provincial jurif- 
diftion. Blit that he has oxercifed the fiindtlon only in 
thofe iiiflances merely proves that fuch applications 
only have been made: it does not prove negatively *xhat 
whicli would liave appeared if there had been appli- 
cations aftuaily made to him for his interference from 
others within his province at large, and rejefted; viz. a 
refufal of Ills interference, and an acquielcence (if no- 
thing appeared 10 the contrary) in that refufal : but 
tliere is no fuch inftance. Confidering, however, that it 
was in a late ftage of the bufmefs tliat the Archbifhop 
was introduced at all into this rule ; and not being 
fatisfied that it is right to complicate in the fame rule 
the queitioa of a ^aadamus to die Bifhop, and to the 

4 Arch- 
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Archbifhop, in the fort of alternative mode which is held 
out in the terms of this rule ; and as the queftion is 
quite a new one as it refpedls the Archbilhop ; I think 
if there be any application for a mandamus to be ad- 
drefled to the Archbifhop, that it ought to be a fubftan- 
tive application flanding upon its own ground. I fay 
this as a reafon why this part of the rule, as well as the 
other, ouglit to be difchargcd. 

Upon an application for cofts, his Lordfhip, (after re- 
ferring to the cafe of The King v. The Bip^op (f Chejlcr^ 
j Term Rep, 39(5.) faid that as this was a new cafe, the 
Court did not think it fit to give them ; though on any 
future application of a fimilar fort, the Court would feel 
it to be their duty to do fo. 

Per Curiam^ Rule dlfcharged. 
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Binfield againft Maxwell (a). 


iSaft4rdiy, 
Fch. Stli. 


A RULE was obtained by the defendant, calling on The defendant, 

having given R 

the plaintiff to fliew caufe why the procefs on which bail -bond to 
the defendant had been arrefled, the bail-bond given 
thereon, and proceedings (if anv) had atrainft him, fliould been af- 

^ o V y / o ' terwards ferved 

not be fet afide, on the ground that he had been arrefted notice of ' 

by the name of James, whereas his name was Johtu he do not plead 

in abatement 
for a miliiomer 

Taddy now Ihewed caufe upon an affidavit, which ftated within the four 
that the notice of declaration was ferved on the 23 d of Ja- Cour1*^w!il^not 
nuary upon the defendant in the name of James Maxwell^ ^though before 
and that this rule was not obtained until the 2^i\\o{ January, 

He contended therefore that the party came too late with the proceedings 

1 * r rr • r ii* Upon motion, 

ais objeaion, having fuffered the time for pleading on iiic ground 

that he had 

been arrcHcd and declared againd by a wrong chriQiau naBiCt 
(a) Note of and S, 
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111 nbatMtient, in which mode he might have tVaitei 
himfelF of the mifnomcr, to pafs bjr i and that the 
Court would not give him the efFe£t of fuch a plea 
by way of motion, where there was no doubt of the 
identity of the party. He cited the cafe of Oakiij V* 
Giks {a}. 


Marryatf contra, relied on v. Lorck (3), where 

ether cafes in this court fubfequent tc that of Oakley v. 
6iks were referred to : there the defendant was dif- 
charged on a fimilar application ; and it was cbnfidered 
that a flieriff who arrefted a defendant by a wrong name 
Was a trefpaffer. \_BAyley J. There the application for his 
difeharge was made before the time for pleading in 
abatement had expired. In Cole v. Hindfon (r), the 
flieriff was only confidered to be a trefpaffer in feizing the 
goods of the plaintiff under a wrong name, as it did not 
appear by the (heriff^s pica of juftification that the 
plaintiff had appeared, and had omitted to plead the 
mifnomer.] 

liOrd ElLEnsorough C. J. The defendant might 
have pleaded in abatement within the four days, l^pt has 
lomitted fo to do ; and there is no doubt tliat he is the 
perfon really intended to be fued. 

Per Curiam, Rule difcliarged. 

(tf) ^Eaft.lGT. 

{h) 4 TaUfft. 3 p 0 * sS^ition to tfelaeey lr> 'Ca 0 ttoH, jO Kajf, 

Sbadgett v. Clipjony B 348.; and Dring v. Dickeiifm, it iTig, 
there cited, fee Clark v. Eaker^ 13 273. 

(0 6 234. 
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Salurioi, 
tcb. 8th. 


was an aftion of debt to recover penalties upon tjie Qu^re whether 
Hat. 5 Enz. c. 4. for cxcrcifing tlic trade of a millef, f.a’tng 
not having ferved a feven years apprenticefliip thereto. 

Tile caufe was tried before Lord Ellenhoroiigh C. J. Ih a mijler, cm- 
Surrey ; and the declaration dated that the defendant capit*al^in*a 
on the 13 th of June 1810, at Wandfworth in Surrey ^ refup^n'I^ 
did fet upy ufcy and exerdfe the arty ms^Jicry^ or mafutal 
occupaticn of a miller, and did ufe, excrcifc, and continue profits of, 

1 r • 1 n • r 1 « tllfOUgh thC 

Inc laid art, myitcry, or occupation for twelve months agency of a 
then next following ; the fame being an art, myflcry, JutaMy^uaH- 
or manual occupation ufed and exercifed within the 
realm of England in the tth of Eliz, &c. ; when in u'onsas to the 

^ order in which 

fact the defendant was never cdxicated or brought up the com of the 

. , - . , « % . feveial cuftom- 

m the laid art, myftery, or manual occupation, nor ft, all be 
ferved as an apprentice in the fame for the fpacc of };o°“"herwiJb 
feven ve.ars : atrainft the form of the ftatute, &c. i interierlng in 

J ^ o ' > manage- 

whereby, &c. he hath forfeited 24/. (he.) 40/. a month ment, and 

. never engaging^ 

for twelve months, during which time the defendant intheww/a/ 

did ufe, cxercife, and continue the faid art, myftery, or tradefbe Uabte 

occupation of a miller : and thereby an action hath ac- g°ven^by*^thc^ 

cfued to the plaintiff, &c. who fues for the king and 

himfclf, See. Another count charged the defendant with 

a fpccial aft of interference in the bufinefs of a miller, 

by fetting and continuing a certain perfon to work in it: 

but this latter was not proved at the trial 5 the name of 

the workman having been miftaken : the queftion therefore • 

refted on the general count. As to w'hich, the evidence 

Was fliortly this. 

The defendant, w'ho had never before afted as a 
fuiiler, nor had ever ferved an apprenticefliip to the 
VoL. XV. M trade 
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trade of a miller, took pofleflion of a corn-mill at 
Wamifworthi irt September 1809, (whether as a pur- 
chafer, or a renter, did not appear at the trial, though he 
was Hated to have purchafed it, and that faft was not 
now difputed ;) and having himfelf no knowledge of 
the bufinefs, confided the whole manual exercife and 
condu£l of it to his foreman, whom he engaged at 
weekly w'ages, and who had been regularly apprenticed 
for feven years to a miller ; the defendant never inter- 
fering with his foreman in fuch his manual exercife and 
coiulu£l of it further than giving him direftions whofe 
corn lliould be ground : and apprentices were bound to the 
foreman. His Lordfliip at the trial made feme general ob- 
fevvations on the penal claufe (f. 3 1 .)of the aft of Elizabethy 
which he thought, according to the terms and fair conftruc- 
tion of the w'holc aft, was intended to be confined to per- 
foiib employed in the manual exercife and occupation of the 
feveral trades mentioned in the aft, being principallyhandi- 
craft trades ; and not to capitalifts who merely embarked 
their capital, without perfonally interfering with the manual 
exercife of tlie trades. And he urged the improbability of 
fuppofing that the Icgiflature could have intended to in- 
clude perfons of large landed inheritance, who in former 
times, and down to this day, were the owners of pro- 
perty of this defeription, to which the fervices of their 
tenants were attached : and obferved that John of Gaunt 
held much property of this defeription in the North, 
Then, after bringing tlie fafts of this cafe into review 
before the jury, and noticing the abfence of any evidence 
that the defendant had e\ jr interpofed his own manual 
{kill and management in the bufinefs, from whence the 
public might have fuffered from his ignorance ; his 
Lordfliip finally left It to the jury to fay M'hetJier, under all 

^the 
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the circumftances, the defendant had in point of faft 
ufed or exercifed the art, myftery, or manual occupa- 
tion of a miller, (not having ferved an apprenticefliip to 
the trade,) according to the terms of the allegation In the 
declaration : and they found a verdift for the de^ 
fendant. 
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Shepherd^ Serjt. in the laft term moved to fet it afide 
as a verJift againft law and evidence ; relying upon 
Hobbs qui tarn v. Toiwg (^), where in an aftion of debt 
upon the ftatute {b) for ufmg the trade of a clothworfcer, 
without having Served an apprenticefliip to it \ though 
it was proved that the defendant only employed others 
to work ; he was held liable. Here the defendant 
received all the profits, and fuperintended the accounts ; 
and fo far interfered with the actual management of 
the bufinefs as to direct whofe corn fliould be ground. 

Lord Ellenborough C. J. ftated the opinion which 
he had held at the trial upon the conftruftiori of the 
ftatute, as before mentioned, and the manner in which 
the cafe had been left to the jury ; but f.iid tliat he 
thought i? w'as a fit queftion to be reconfidered. And the 
Court having granted a rule to fliew caufe, his Lord- 
{hip, after reporting the evidence, as above, with his 
opinion^ which die flill held, faid that he was aware that 
the cafe of Rajnard v. Chafe (c*), had been etuleavoureJ 
to be diflinguifhed from Hobbs v. Toting^ on the ground 
of the defendant’s having only participated in the profit 
or lofs with a qualified partner, who had the foie manage- 

(rt) a Salk- 6 10. rmd 3 MqL 315., and vide Buih N. P, 193. 

(h) 5 Eliz. c. 4. f. 31, (f ) i Burr. l. a IVilf. 40. Bull. N. P. 19 ?* 

M 2 ment 
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ment of the bufinefs r but as Mr. Serjt* WilUavts had judw 
cioufly oblerved in' iiis note in i Saunders 3 1 2., a parficipa-*' 
tion of profits with the aftmg manager of the bufinefs cart 
make no difference in the queftlon: and therefore his Lord* 
Ihip confidered the latter cafe as irreconcileable with the 
ccmftrudlioiiof the ftatutc adopted in Hobbs v. Toung* 

Mari^^at and Taddy now flicwcd caufc, and relied upon 
Raynardv. Chafeia)^ asnotdiftinguilhablc in principle from 
the prefent ; for that was not the cafe of a mere dormant 
partner, but of one in whofe name jointly with the other 
the trade was carried on, and who (hared in the furplus 
profits, after payment of a certain falary to the ading 
partner i and the main ground of the dccifion was that 
he had not interfered in the manual exercife of the bufi- 
nefs of the brewery, fo that no cuflomer could have been 
prejudiced by his want of pcrfonal fkill ; the only objeft 
intended to be fccured by the flatute. Here the defendant 
is charged with the manual exercife of the trader of which 
there was no proof. But it is faid that the word manual 
is only ufeil in the excepting, and not in the prohibitory 
part of the claufe. It is however the fame in fubftance, 
and the whole mufl be conftrued together : the exercife 
of the manual occupation of the trade is of the eflence of 
the defeription in the words of the ftatutc, which has 
alw^ays received a politic conftruftion adapted to the 
advancement of trade, where competent (kill is in fa£k 
fecured, though not within the letter of the a£l: : and 
therefore though the only exception in terms be of thofe 
who have ferved a feven years’ apprenticelhip to the 
trade ; yet it has been long fettled that an exercife of it 


W I Burr, i, 
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in faft for that period will qualify the party (a). So 
the widow of a qualified pcrfon may carry it on, though 
flie had never interfered in the management of it during 
her hufband’s life (i). Alfo executors may carry on trades 
for infants, See. {^Le Blanc J. In thofe cafes they ai’e 
placed in the fituation by ail of law.] That may be fo 
in the firft inflance and for a reafonable time, till they 
can call in the aflets ; but the proteGion has been ex- 
tended to them in this refpeil beyond the line of necef- 
fity. A perfon who only lendi Ins capital, and employs 
a pcrfon of competent (kill, in the contemplation of the 
flatiite, to carry on a trade, could never have been in- 
tended to be puniflied as an oficndcr. Lords of manors 
liold mills, at which the tenants are bound to grind their 
corn. Ill Hobbs v. Young (c) the defendant provided mate- 
rials and paid the ivorkmen : but here the defendant 
never interfered in the manual excrcifc or coadii£l of the 
^jufi^iefs, but left that to his foreman. 


Keem 

againji 

Dokmat. 


Garrow^ Gurney^ and Adolphus^ contra. The defend- 
ant was to all intents and purpofes as much a miller as 

(<j) IValkn V. Huilfon^xn 1759. /?,///. N". P, 193. I Iiave an authen- 
tic note that cafct which is ac follows: “ 20tli of yune 1760. I'hc 
following que (lion was piopofcdby Air. Baron Ailmn to all the Jiio’g $ 
at St:rjCi^^Jts f/iUt for their opinion, in a .:anfc of ll'idlcn ^ni &t. v. 
Holton, Upon an infoimation upon tiic flanec 5 f/ir. for cjccicifing 
tlie trade of a baker, not haring ferved as an apprentice for fevea 
years; the cafe upon the es'idcncc was that the defendant did cxeicife 
the faid trade within tlic town of Wctkh'gham, in Bnl'jh 'vf ; and having 
fo done for la ycais, he was then pioitcuted upon the information. 
'I'lie qiicfiion was whether fuch cxercifc of the tiade for ja years un* 
moleOcd, though it did not appeal he had ierved as an apprentice, 
Bull be an ofTcncc upon this profecution, Whereupon the twelve 
Judges, having c«uifidcrcd it. were nnammoufly of opinion, that fol- 
lowing the trade feven years, without any profecution in effcdl, is a 
fufficicut qualification.'* 

'(i) M P.193, P'' V f’, J. in V. cited 
j^y liim in Peaks v. yohnjon^ //. i Ann. . t IVeJimtnJlrr. 

Tt Salk, 610. and 3 315. 
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3ny mafter of a trade, by wliofe capital, and under whole 
control, it is carried on, can he faid to be a perfon fettiiig 
up, ufing, or exercifing that trade. Many mailers in 
bufinefs interfere in the perfonal management of it Hill 
lefs than the defendant did ; for though he did not work 
the mill himfelf, he direfted whofe corn fhould be 
ground. This is a perfonal interference hi the bulinefs 
of the mill, if that be necelTary. The word manual is 
only ufed in the excepting, but not in the prohibitory 
part of the claufe. This is quite diflercnt^from the 
cafe of landlords who let property of this defeription to 
their tenants ; the tenants there carry on the trade, and 
derive the profits of it : the landlord only receives rent 
for the ufe of his realty. Here the defendant had either 
rented, or bought, or built the mill, for the exprefs pur- 
pofe of carrying on the trade of a miller himfelf ; this it 
is which the llatute prohibits a man from doing, without 
having firft ferved an apprenticelhip to the trade for 7 
years ; becaufc the a£lual management of it requires (kill 
as well as capital. It is no anfwer to fay that he em- 
ployed fervants of competent Jlatutable Ikill : fo do all 
mafter tradefinen j but they are not the lefs tradefmen 
on that account. The trade of a miller is indeed clalled 
with mere handicraft trades In the 30th fedlion of the 
a(Sl j and the 3d claufc, which enumerates certain trades, 
amongft others that of a miller, is in terms confined to the 
retaining of fervants in fuch trades {a) : but the penalty 
for which this adlion is brought is given by the 31ft 
fcdlion, which is not merely rellrained to the manual ex- 
ercife of thofe trades, but extends to fuch as fet up and 
occupy y as well as to thofe who ufe and exercife any craft, 
myftery, or occupation then vifed or occupied. The diftinc- 

Tc is alfo to be rrmaiked that the title of the art is of the fame 
iitnited dcfciiption : “ An Art containing divers ordcis for artificers, la- 
hPiHCVS, fervants of hufhandry, and apprentices.’* 

9 tipn 
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tion now attempted was alfo fet up in Hobbs v. Touhg (n), 
and exprefsly overruled. [Lord Ellenborough C. J. How 
can tliat decifion be reconciled with the fubfequent cafe of 
Raynard v. Chafe ? Lord Mamjield endeavoured indeed 
to reconcile his decilioii as much as he could with Hobbs 
V. Toung ; but I cannot fee how they can well ftand 
together. Bayley J. One of the judges differed from 
the reft in Hobbs y. Y'otmg,'^ His diffent feems to have 
been on other parts of the cafe. In Raynard v. Chafe^ 
Lord Mansfield admitted that the aft of the fervant muft 
be taken to be the aft of the mailer : and it muft be 
confefled that the Court in deciding that cafe went a 
great way to get rid of the words of the ftatute : but 
they did not over-rule Hobbs v, Toungi which is more 
confonant to the words of the aft, and therefore is the 
furer guide, if the two decifions cannot be reconciled. 
Bcfides, in another cafe {Beachv* Ti4rner{b)y) which was 
an aftion againft one for exercifing the trade of a cur- 
rier, without having ferved an apprenticefliip ; where he 
was held not to be within the ftatute, as ferving one who 
was qualified ; Lord Mansfield faid that there was a great 
difference between fetting up a trade, and M^orking at it : 
that the^aft meant to prevent perfons fetting up trades, 
being themfelvcs unqualified, or employing unqualified 
perfons to conduft it ; but not againft qualified perfons 
employing journeymen. 


i8ia» 


Keen 

againft 

Dokmat. 


Lord Ellenborough C. J. Since the cafe of Ray» 
nard v. Chafe it has been yndcrftood to be the rule of 
law, that if the party do not interfere in the manual 
occupation of the trade, but merely carry it on by tlie 
operation of other perfons of competent fkill in the con* 

(rt) 2 Salk. 610. and 3 Jlfsd 31^, 

ivr 4 


(h) 4 ffttrr. 2449. 

tcinplation 
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tcmplatlon of the ftatute, he is not within the penalty 
of it. For tliough Lord Mansfield^ in delivering his opi- 
nion in that cafe, pretends to diftinguifh it from and to. 
fave the cafe of Hohbs v. Youngs yet in truth thofe deci- 
fions are in direft oppofition to each other in principle, 
and are fo confidered by fubfequent commentators on the 
ftatute. Nothing furely can turn upon a party’s taking 
only a moiety of the profits of the trade, if his engaging 
in it at all, though by the operation of (kiifu] perfons, be 
pruliibitcd : fuch a circumllance cannot weigh in the 
coiiftruclion of the a^l. This ftatute, having been con- 
fidorcd as againft the general policy of the realm, has 
always received a reftridiive conftrudlion in WeJlmhTjler^ 
halL In its terms it confines the exercife of the feveral 
trades mentioned to perfons who have been hmtght up 
to them for feven years, apprentices \ which fcenis 
to mean by indentures of apprenticefliip : and yet it ha$ 
been long held that carrying on a trade in fadt for •feven 
years will take the cafe out of the ftatute : and this has 
been fo held not merely on one or two occafions at nifi 
prii^’, but by all the Judges upon confideration. The 
queftion then comes to this, whether this defendant, 
who merely embarked his capital in the trade of a miller, 
and employed competent perfons to condudt the manua] 
operations of it, can be faid to have fet up, occupied, 
ufed, or exercifed” the art, myftery, or manual occupa-^ 
tion of a miller ? The word manual does not indeed occur 
in the prohibitory part of the claufe, but the words of the 
faving clearly relate to manual occupations, vi hich fhews 
the Intention of the Icgiflaturc to confine the prohibition 
in tlic 31ft fodfion to a fetting up, occupying, ufing, and 
‘e\ercifing coupled with a manual occupation of the 
tVftde *, and this I tliink is the rather to be colledled from 

comparing 
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comparing that claufc with the 29th, which fpeaks of 
trades upon a large fcalc, fucli as mcrcliants, mercers, 
drapers, goldfmiths, ironmongers, embroiderers, and 
clotliiers who put cloth to making and fale : thefe are 
only required not to take apprentices, or to inftruft any 
perfons in their arts, fcienccs, and myftcncs, except per-» 
fons of a certain defeription : and then follows the 
30th claufc, containing a defeription of perfons, 
clearly of handicraftfmen, employed in the manual 
ex^rcife of their rcfpcctivc employments, amongll 
wliom arc millers. From tlie company in wliich thefo 
are placed, it is evident that the Jcgiflatiirc could never 
intend to include millers of the defcndarit*s deferip- 
tion, perfons fetting up and carrying on mills iipojx 
their capital, with expenfive machinery, and employ- 
ing others tp condmfi the maiuiaf operations of the 
bufincfs. Could the Icglllaturc Ijavc contemplated to 
require gentlemen of great fubftance conjoining their 
capital, as in the cafe qf the Albion MilJsy to carry on 
an extenfive concern of this kind by the agency of flLilful 
perfons, to ferve a previous apprenticefliip of ftven years 
i;i the bunnefs ? The prohibition was obnoxious enough 
to the mere manual and operative miller, who happened 
not to have ferved a regular appreiuicclhip to it; but 
never could have been meant to be extended be vend fuch, 
and to prohibit the invcllmeiit of capital by oiiiers in the 
feveral trades fpccificd ; and muft therefore be taken 
only to relate to millers ufing the trade by way of manual 
occupation. Lord MansfiAd was affifted by very learned 
Judges who concurred with him in the dclermination of 
the cafe of Raynard v. Chafe ; and. Mr. Juftice Detiifon^ 
who was one of them, confidered that the ftatute was 
i^nly levelled at the employment of unlkilful perfons in 

the 
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Keen 

tgaittfi 

Bokmay. 


Grose J. I do not know how to fay that this defen^U 
ant was not a miller. He fet up a mill, and conduced it 
himfelf upon thcfpot,and derived all theprofits of a miller. 
It feems to me that he was more to be confidered as the 
adlual employer and mafter of the fervants working in 
the mill than any other perfon. , 

Le Blanc J. If the rule had been to fet afidc a ver- 
dift which the jury had found againft the evidence upon 
their own confideration of it, I Ihould not have thought it 
a proper cafe for the interference of the Court to direfl a 
further trial : but confidering the caufe as having been 
determined by them on the direction of the learned Lord 
Chief Juftice upon his condruflion of the ftatutc, I am 
not prepared to fay that a perfon of the defendant's dc- 
feription is not within it. In modern times there has 

been, 


the a^ual exercife of the trades. But here there was na 
want of (kill in the perfons employed by the defendant 
in the manual occupation of the trade. There was no 
perfonal interference of the defendant, except fo far as 
dire£ling whofe corn fhould be ground. But the manual 
exercife of the bufinefs requiring the Ikill of a miller was 
performed by and under the direftion of a qualified per- 
fon, to whom alfo the apprentices were bound. There- 
fore, according to the found policy of the av!>> and the 
rule of conllrii£lion which has been long adopted, nar- 
rowing the impolitic extenficn of the words of it in their 
moft general fenfe, it does not appear to me to include 
this defendant, who merely lent his capital to the bufinefs, 
and took the profits of that capital by the operation of 
others who were duly qualified for the purpofe, but did 
not himfelf exercife the manual occupation of a miller. 
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been, I know, a confiderable leaning againft the provi- 
fions of this law; but while it remains in the ftatutc book 
I cannot fay that the defendant is not brought by the 
evidence witliin the words of it. The obje£l of the le- 
giflaturc was to require that certain enumerated trades 
fliould be carried on by perfons of competent (kill; and it 
has been confidered by the Judges that that objeft was 
fufficiently fecured within the provifion of the aft, by 
(hewing that the party had ferved for feven years in the 
trade, though without a regular apprenticefhip. And it 
has alfo been determined in Raynard v. Chafe ^ that where 
there were two matters and partners in a trade, one of 
whom, who was duly qualified, had the entire manage- 
ment of the bufinefs, without any interference of the 
other ; that other fliould not be confidered, on account 
of his fliaring the profits, as a perfon carrying on or ufing 
the manual occupation of the trade. Thus far the deci- 
fiofis have gone, and thus far I am bound to fay that the 
ttatute has been rightly conftrued. But the conftruftioii 
now contended for on the part of the defendant appears 
to me to go ftill further ; for he is proved to be the per- 
fon who fuperintends and fets to work all thofc who arc 
employed in the mill ; but becaufe he docs not pcrfonally 
aflift in the manual labour and exercife of a miller, he is 
contended not to be fuch within the defeription and 
meaning of the ttatute, any more than the fleeping partner 
in Raynard v. Chafe. But the cafes do not appear to me 
to be analogous : for the fleeping partner there did not in-^ 
terferc at all in the conduft of the trade ; whereas this per- 
fon, though he does not interfere in the manual grinding 
of the corn, yet he fuperintends the perfon who has the 
aftiial management of the mill ; he may difmifs him and 
appoint another ; he direfts whofe corn (hall be ground, 

^nd 
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i8i2< and determines to whom credit is to be given. To fay 

" that a perfon fo circumftanced does not carry on tlie 

Kl EM . 

a^atnji trade of a niiljcr would be pufliing the conftruflion fur- 
DoRMAi. againft the words of the aft than any cafe has yet 

done : and the cfFeft of this declfion would be that fuch 
a perfon would not be protefted by thus in faft carrying 
on a trade for feven years. If it 'were neceflary to bring 
^ party within the aft that he Ihould engage in the mere 
manual occupation of a trade, it would except almoft 
every perfon who carries on an cxteufive trade of any 
kind i for the more extenfive the fuperintendence necef- 
f;iry, the Icfs likely he would be to engage pcrfonally in 
the manual part of it. But I think this defendant muft 
be confidercd as carrying on the trade of a miller, having 
the foie direftion of the perfons employed in it, and de- 
termining to whom credit fliall be given. This con- 
(Iruftion falls in with the determination in Hobbs v. 

which feems to me to have given the true c^n- 
flruftion of the aft. The authority of that cafe was 
faved by tlie Judges who determined the fubfequent cafe 
i)f Rayfinnl V. Chafe f and the jury in this cafe having 
found their verdift upon the pofitive direftion of my 
i.ord in point of law, I cannot help thinking that therq 
ought to be a new trial, 

Bayli: Y J. My opinion has flaftuated in the courfe 
of this difeuflion •, but now upon the befl confidcration 
I think that this cafe is not within the aft. The legifla- 
tiire, it is argued, had two objefts in view; firft, to 
provide againft the want of competent fkill in the aftual 
excrcife of certain trades, and the confequent infufE- 
ciency of the commodities offered for fale to the pub- 
Jic : and, next, to confine the right and benefit of 

fetting 
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ffetthig up and carrying on IVich trades to thofe who had 
refpeftivcly ferved in them for feven years* But after 
the cafe of Raynard v. Chafer I cannot fiy that the latter 
was one of the objefts of the legiflature : for it was there 
lield that a perfon might have the benefit of a trade witli- 
out having ferved an apprenticefliip to it. The trade 
was there carried on for the benefit of two, one of whom 
had not ferved an apprenticefliip to it. Now I cannot 
diftingullh between the cafes where a trade has been car- 
ried on by two, one of whom receiving a fliare of tlie 
profits never interferes in it ; and where it is carried on 
by one who receives the whole profits, but never inter- 
feres in the manual part of it, which is conduced by a 
perfon qualified as the aft direfts. The intcreft of the 
public is as well fecured in the one cafe as in the other 
from the want of competent ikill in tlie workmen, and 
from having bad commodities impofed upon tlicm. In 
the cafe of Hobbs v. Toiing the defendant did Interfere in 
the trade j for he provided the materials ; and the Ikill of 
a trader may be as much wanted in the choice of matc- 
x/als, and the public may be as much injured from a bad 
feleftion of tliofe, as in the working them up improperly. 
On tifis ground the Court might have confidered the de- 
fendant Toung as carrying on the trade of a clothworker. 
Looking therefore to the cafe of Raynard v. Chafe^ which 
has now been decided for 56 years, without queflion, 
and finding that a perfon may have the benefit of a trade 
within the aft, witliout fervlng In it for feven years, If 
he do not manually interfere in the occupation of it : and 
feeing no difference bctv/ceii fuch a perfon paying tlie 
party who does aftiially carry on the trade by admitting 
him to a fliare of the profits as a partner, or by giving 

him 
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1812. him a weekly flipcnd, as in this cafe, I concur with my 
Lord in thinking that his direftion was right. 

Kt 1 N 

joR.MAi. Court being equally divided, no rule was made. 


jif'Wiv, Goodtitle, LelTee of Elizabeth Vincent, 

Jvi. lOlh. 

againjl White. 


Upon :i dcvifc 
to tilt tcllalni’s 
•wife B. of all 
liis real aiui 
pcrfonal eOatc, 
&c. in triift for 
the education 
and mainte- 
nance of lll^ 
only daujj;htoi' 
M, till Oic .u- 
tives at tilt aTC 
of II ; and in 
cafe of -’l/.’s 
death before 
Ihe arrives at 
ar, then a de- 
vife of the 
whole of his 
faid cflatcs and 
oiTefls to B. his 
wife ; iield that 
iVf. the dauj^h- 
ttr took A pre- 
lent limited fee, 
either by dc» 
feent or by im- 
plication under 
the •wiM, ujion 
the contin- 
gency of her 
dying undci 11 ; 
and that />. the 
mother ti-ok nn 


was ail cjc£lmeiit for lands in the p.irilh of 
Crichhidc St. Sampfon^ in tlie county of WUts^ 
brouglit upon the demife of Elizabeth Fificnit ; and at 
the trial before Bayley].^ at Salijhuryy a fpecial verditl 
was found, ftating in fubftance ; tliat Maurice Vinccnty 
being feifed in fee (inter alia) of the premifes in quelll('»n, 
on the a4th of QEloher 1790, by his will of that date, 
duly executed and attefted to pafs real eftates, devifed as 
follows ; After payment of all my juft debts and tu- 
ncral charges, I hereby give, dcvifc, and bequeath unto 
‘‘ my beloved wife Barbara Vincent all and fingular my 
real and pcrfonal ellatc and effects, wliother frecliold 
copyhold, or leafchold, bonds, book-debts, mortgages, 
bills, houfehold furniture, money in the funds, or any 
« other property of whatfoever kind, or wherefoever it 
may be, that I now am polTclIed of or may be entitled 
to; in trull, ncverihclcfs, for the: education and malnte- 
nance of my only daughter, Mary Vincent y till flic ar- 
« rives at the age of 21 years ; ami in the cafe of the 


executory devife « death of m V faid daughter heforc 
in Ice, which, o 

upon her death 


file arrives at the age 


before the daughter attained ^t, d fernded to the daughter; and that the daughter 
afterwards dyinii bcfoic flic aiuincd ;i. Inch executory intcicll, which did not unite with 


nor was merged or cxtingulflicd in the fee which Ihc had w paitcpatcriia during her 
life, dcfccndcd to her hciis cx paitc matc.na. 


of 
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« of 2 1 years, I hereby give and devife the wliolc of my 
« faid cftates and effeds unto my faid wife.” He then 
appointed his wife and "John HawU/js his executors ; 
and direfled 30/. to be paid to the l itter for his trouble. 
The teftator died in 1790, fliortly after making his will, 
leaving his wife Barbara^ and his daughter Maryy who 
was his only child and heir at law, furviving him. Bar^ 
hiirciy the widow, died inteftate in 179', in the lifetime 
of Mary, the daughter ; and the faid Mary was alfo the 
only child and heir at law of her mother Barbara Vincefii, 
JlTiiry died on tJie 2d of Novimher 1802, 'Without havifig 
attained her age of 'll year^ ; having been, after her mo- 
ther's deatli, by her guardian, in the receipt of the rents 
of the ]H*omifes. Elrzahcth Vincenty the leflbr of 
the plaliuid' (who is the only child oi James Vinccniy the 
brother of Maurice Ehiccnty the teftator,) was and is the 
licir at law of Mary Vincent y the daughter, ex parte pa- 
terna, and alfo heir at law of the teftator Maurkc Vincent. 
An(T the defendant, Robert IVhitiy was and is tlie heir at 
law of Mary Vinctnt ex parte materna. The fpecial 
vcrdiCl tlien found the d(‘iiufe of the leflbr of tlie plaiii- 
tilT on the nth of Oclobcry 46 3., and the otlier 

formal parts of the cafe 5 and icfei rod the quell ion of 
law to the Court, Whether, upon the whole matter, rlv- 
defendant was guilty of the trcfpafs, cvC. 

This cafe was argued in the laft term. 

Prfotty for the lefTor of the phiiiitiii*, the patu'iial heir, 
contended tliat upon the death of Barbara Viinenty the 
mother, in the lifetime of her daughter ATary, the exe- 
cutory iiucrcft of tlic mother, dependant upon the event 
of the daughter’s dying under 21, defeending to the 
daughter, became co inllanti cxtiiiO: in the eftato iti fee 

of 


^7S 

1812. 

CoOD'J ITLE, 
Lel^ce of 
Vjncent, 

WlUlE, 



x’j6 

tSil. 


OuOl>Tl I LE, 
l.cil'cc t)t 
Vi.vc N r, 

Will rt. 


CASES IN HILARY lERM 

of the daughtc]’, which had dcfccndcd to her ex parte pa^ 
tenia. A fee finiple is the largcfl; ellatc wldch a pcrioi? 
can liave, and may be divided into diflcrciit portions 
confirring of particular eftatCxS, and remainders ; but when 
nil thefe unite in one perfon, tliey form again the one 
entire fee fimple *, for which jiurpofc th:' law of merger, 
remitter, and c\ringuifnnient is adapted. uMcrgcr applies 
uniformly to rpr.tcs^ and takes place, indcpcndantly of any 
intention of the party, as often as ■ vn eftates carved out 
of tlie farm' fee meet in the fame p^. fon, one of 
which is larger than the other wlilcli it receives into it ; 
niul that one mnd always be a remainder. R'-mittci' in- 
terferes between tlie actual feillii and the ilghtful title, 
to put an ctivl to a wrongful eil.ite and avoid mefne in- 
cumbrances. lUit this cafe falls under the operatinii of 
which applies to every fpecics of polhbility 
of intereftjaTid is nor properly and llriclly a cafe of merger. 
Here the podibilityof an cRatedefcctuling from the mother 
was extinguifliod in the .iftual and more wmrthy eftatc of 
the daugJiter, ct which flie Iiad feifm ex parte paterna, 
which cltate was dofcciullbla from her, ami dcvifeablc and 
convcyable in its nature : for if tlic executory devife to the 
motlier liaJ been to take clfect if the daught^T died before 
'Xiy the daughti‘r might have devifed li(.r own eRatc at 2r, 
or conveyed it by leafe and rcleafe, bargain and fale, or 
otliei afiuvanrc at common law. She could not Iiavc re- 
leafed it, bccaufe every perfon in the felfin muft convey 
and cannot releafe. But the mother in her lifetime had 
nw :^y a pollibility of an cflate *, though fhe had an ac- 
ti e nd complete iutcrc.l: in her immediately after the 
d, i of tlie devifor ; which IntcrcR it mult be admitted 
I j been held to be devifcable and defccndiblc j but 
w:.!lc it w^as executory flie could not have granted it at 

13 law. 
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law (a), however affignable it was in equity (i)y or bar- 
ruble by eftoppel (^r). She might have releafed it to lier 
daughter. There are two forts of poflibiiity of eftate ; 
the one coupled with an intereft, which is the cafe of an 
executory devife ; the other a mere nuked cxpedlation^ 
ftich as the right of an heir to fuccccd by defcent to 
his anceftor. Miftakes have fometimes arifen from 
not diflinguifliing between thefe two kinds of pofR- 
bilities. In GoocUitle (L Guniall v. Ji'^ood (il)^ it was acl- 
xnitted that a bare poffibility was not dcfccndibJe, devifc- 
able, or grantable ; but Ld. C, J. IVtUes diftinguiflied 
the cafe of an executory devife, us that was, wliere the 
executory dcvifeo had furvived the tcftulor, but li.ul 
before the contingency happened xvhich dellroyed tlie 
prior eftate ; in which cafe the executory intereft was 
held to defeend to the heir of the devifee, and was refon- 
bied to a contingent remainder, reil rained only as lo ilie 
fuipjijening of the contingency within a life or lives in 
b(‘lng, and 21 years afterwards. Then, to purfue the 
analogy, if fuch contingent intereft unite in the fame 
p«*rfon witii the inheritance in fee, tlie contingent iii- 
tereft is abforbed in the fee fnnplc. Lamped^ cafe (c) 
was tha; of a devife of a long term of years to J. M. for 
life, remainder to E. AI. and the heir oi her body ; but 
as the law does not admit of a limitation over of a chattel 
intereft after a life eftate, the whole intereft in the term 


(d) Vide Caitt:r\ cafe, cited in cafe, 4 AV^. 66./'. and Lam” 

pet's cale, JO Jiep. 49. b. 

{h) Vide Thimpluad v. Court encft %Freem,l$o. T!>eo!\i!J y. Dufy, 
Z P. 608.; and \. IVtight, i Fcj'..\0(). 

(i) Vide PFcrJc y.I^owcr, Polirx^ S4, in the cafe of a coruinj^iit ic» 
Oiaindcr; and FKk y.Fdwardi, 3 A IVms 37a. 

( 7 ) lVilLs,%j\. (e) 10 Rep. 
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x^eftcd at law in the fiirft devifee, and the remainder over 
was confidered as a nicfe poffibility. The tliird queftiort 
in that cafe was whether fucli an executory devife over 
could be barred by the tenant for life v anti held that it 
could not J but it was alfo refolved (7thly) that it might be? 
rcleafed by her in Remainder j and tliat fuch releafe con-^ 
folidated and perfe£led the before defeafiblc eftate of 
J. JIL Here then the executory intcreft of the mother 
dcfceiiding to the daughter, who wa^ frifed of tlie befoie 
defeafible eftaleof inheritance in the land, vperated as a 
releafe in law’, upon the maxim chat fortior ct potentior 
ell difpofitio legis quam hominis («). For by Jut./, ir. 
a man cannot have a more large or greater cllatc of in- 
heritance than a fec-fmiplc : and Lord Cohcy in his Com- 
ment {h)j fays, ‘‘ If the king make a gift in tail, and the 
donee be attainted of tveafbn ; in this cafe tiic king hatlv 
not tw'o fee fimples in him, viz. the ancient ivverfion in 
feC| and a fcc-fiinple delerminabte upon tlic dying vriili- 
omt iffuc of the ten^mt in tail ; but both of them are c»n- 
folidated and Conpinjid together/^ That is, the bafe fee 
unites wdth the former fec-fiinple, wdiich was in the king. 
There may iinlced, by operation of the ftatule de donis, 
be two cflateb in fee preferved in the fame 2>cribn, that 
is an cllatc in fee tail, and a reveilion in fee; the oner 
quaUlied, the ol?ier abfolute : but a line levied by th^ 
party fo foifed extinguiflics tlie cflate-'tail and brings the 
reverfion into immediate j>oi]fcflion ; as in Symtids v CV/if - 
vjofv(c). Fee-rails were protefied from merger in the 
reverfion only by tlie ftatute de donis r as long as tlie 
fftatc jefeended to the i flue in tail they were con fulcred 
as ptwrclufcrs 5 and therefore as foon as the right of thg 

(d) Vuk IJf. 2,^4, a. fA) O'*. Lit. it. 

(:) 4 JttMCi. u Carth. 277 5 and x i>d!k jj8. 
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ilTue was out of the queftion, the law merged the eftate- 
tail in the ultimate fee. But in no cafe at common law- 
can one fce-fimple depend upon another in the fame 
land, or exifl togctlief in the fame perfon : and wherever 
tlic law would merge a Icfs eftate in a greater derived 
out of the fame fee, comii^g together iu the fame perfon, 
it will produce the fame eflefl: by cxtingiiilhment of this 
fpecies of executory intereft coming to tlic party who 
is in the fcifin of the inlieritance in fee. It may have 
been the intention of the teftator that the liclr of the 
mother fhould take in the event which has happened : 
but where a pofitive rule of defeent intervenes, tlie inten- 
tion of 4 teltator cannot fuperfedc it. In ihodright iL 
Aljhnv. Wells {ci)i WilUs i. faid that wlicre the quef- 
lion was between the paternal and j:iatcrnal heirs, 
the Jaw always gives the preference to the former. Tills 
indeed muft be taken with fome allowance (/*), That 
was tlic cafe of the legal eflatc in foe uefcendlng ex 
p.iite m/iteriia, which was held to merge in it the cqiiU 
table interell defeending ex partp patenuu And the 
laine opinion was held by the Mailer of t!ie Rolls in 
l //n’ V. AljLn Here no fuch quellion arifes, as both 
the defeents were of legal ellates in fee : but as tiie 
daughter had in rhe lirll indance an entire feiiin of the 
inlieritance in fee ex parte paterna, defeafiblc only bv a 
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pbflibiHty’, when that poffibility dcfcendcd to her m fhe^‘ 
maternal line, ffie l\eW her original eftate difcharged of 
the pofTibilify of dcfcafance, by the releafe of the Lnv ope-^' 
rating by way of extingiiiOimcnt, in like manner as a 
coiulUIon coming to the perfon fcifc.'l in fee would be 
cxtinguiflicd in the feifin in fee. Suppofuig the mother 
feifed in fee, and the daughter to have diflelfed her, and 
then the mother had died ; the daughter could not have 
been remitted t 6 her better eftate by defeent, bccaufe no 
one is remitted againfl their own wrongful aft : the con ■» 
fequence v/ouM have b-^en that tlie eflate which fhe took 
by defeent from her moihcr would be merged or extin- 
guilhed in thu fcc‘ which flic acquired by diflcifin, and 
her heit* ex parte paternri would take. A fortiori then 
the fiune confequcnce will enfue where llie was beforo 
in tlie feifin of a rightful eftate in fee. After the defeent 
of the pofiibility to the daughter, how can it be faid tliat 
flie ftill had a determinable fee ? In whofc favour Was it 
Co be determined ? It is inconfiitent with all legal analogy 
that the fame perfon fhould at common law hold a deter- 
minable fee and an abfolute fee in the fame land. As 
there cannot be two fees in the land, whenever a perfon 
grants a determinable or conditional fee, be cetains ;> 
f oHibiliCy of reverter ; but if tlie polfibility or condition 
tfome to the perfon who has the feifin, the eftate becomes 
abfolute. Otherwife where one grants an eftate to another 
and his heirs until a certain tree falls, and tlien over j it 
muft be contended thatthefe two interefts, though united 
afterwards by different defeents in one perfon, fliould be 
feepf apart for the benefit of different ^claffes of heirs, 
fvuppofe the daugliteris eftate to have been dcfeafible if 
died before 22 ; and after the death of her mother^ anU 
hex attaining zi, flic had granted a Icafc* er rent-charge, 

and 
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»ad then died before the given age 5 it would be hard 
Hint her leafe or rent-charge fliould determine, though 
Hie liad in lier the whole iuterefl in the land at the 
time. Suppose in the like cafe the daughter had 
been difi^dfed, and a hne had been levied with pro- 
clamations by the dlficlfor; and after her attauiing 21, 
the motJier had died, and then fhe lierfelf liad died be- 
fore 22 9 there would, according to the defendant’s 
gument, have been two fees detcended to the daughter, 
and dIderent periods for* her and her diiTcrent lines of 
heirs to make claim ; and flie and her paternal heirs 
would be burred by non-claim before flie and her ma- 
ternal heirs would be barred. But the daughter having 
had the complete power of alienation, the afts of par- 
liament for regulating fines never meant to proteft two 
fees 5 otherwife executory interefts may be kept alive not- 
withftanding the levy of. a fine to bar the party intereftech 
This point is indeed fuid to have been decided againft 
the paternal heirs in Goodright d. Larmn- v. Scarle (a), 
which lias governed the later opinions: no judgment 
was however given in that cafe ; but the reporter 
ilates with an ‘‘ ut audivi,” that the Court were dil 
agreeeffor the defendant, and that the Chief Jullice w^as 
ready to deliver their opinion, but deferred it, in order 
to afford the parties an opportunity of making an ami» 
cable arrangement. So far as the grounds of their fup» 
|)ofed opinion may be colledcd from \yhat was thrown 
out by the Judges on tlie firlt argument of the cafe, they 
uio not feem to warrant it. The Court looked only to the 
doftrine of merger, within which tliey thought that the 
^,afe did not fall ; and feem principally to have rcgardt-ul 
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the time when the event had happened, and not the 
prior period. The do£lrine of merger could not apply, 
becaufe in order to produce a merger, there mult be two 
eflates •, whereas there was only one eftate in being and 
a poiRbility of another. One of the Judges there in^ 
dined to»a diflerent opinion. The reporter alfo refers 
in the margin to the cafe of Goodtllle cl. Gurnall v. Wood^ 
as governing the principal cafe ; but which appears by 
the report of that cafe fince publifhed to have been 
a miltakc ; that cafe only goes the length of il'‘cwing that 
fuch an executory intereft immediately defeended to the 
heir of the devifee, who furvived the teflator, but’ died 
before the contingency happened. The Judges did not 
advert to the dodrine of extinguiflimcnt, on which the 
queflion turns, and which is defined in Sheppard's 
Abridgment (b) to be the effed of confolidation, and to 
be ufed for a perpetual ftop of a man^« right,” And then 
he gives an example, where one hath a perpetual rfent- 
charge, and he afterwards purchafes the land in fee, the 
rent is thereby extind. Then having given other inr 
ftances, which are in truth inftanccs of merger, he pro«r 
€eeds to (late of wliat things there may be an extinguifli- 
mcnt properly fo called, and enumerates ferviccs, liberties, 
immunities, &c. feignory, rent, &c. franchifes, way of 
a condition, rights of entry, &c. rights, titles, and the 
like 5 and refers to Co. Litt. 313. So Sheppards 

Touchjioney !54«> {fh. 6 . Of a Condition^) If one make 

a feoffment in fee of land, upon condition, alid after, 
and before the condition broken, he doth make an abfo^ 
lute feoffment, or levy a fine of ail or paft of the land to 
the feoffee or any other \ by this the condition is gone 
and difeharged for ever,” Again : « If the feoffor 

is) fritlcs,zj^^ (f) zfarti p. 144 . 
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rele ife to the feoffee all conditions, or all demands on 
the land, or confirm the ellatc of the feoffee, 
condition, &c. 5 by cither of thefe means the condition 
is delh'oyed and gone fqr ever." Nos^r an executory 
dcviie opcratcj> on tlie eftate of the firft taker as a con# 
dition, though as a limitation to the executory devifee ; 
and therefore u k called a conditional iiinitation $ a con* 
dition to defeat the firfl ellate, and a lihiitation to give it 
over. The creation of fuch an iiitereft was an inroad 
upon the common law in ordca* to give effeft to th^ 
intention of tcflators, and ought thcrcfoie to be governed 
by the ftriA nature of conditions at common law, which 
are to defeat an eftate, and according to which the uniojjL 
of the eftate with die condition extinguiflies the latter, 
and confirms and perfects the eftate. Thus it appears 
by OgnePs cafe [a)i that if the father grant a rent*charge 
out of certain lands to his^ fon in fee, and dies; by the 
dofcent of the lands to the fon, the rent is extii>6l by aft 
in law. And yet the fon there had a fee in the rent- 
Sup|K)fe the lent-charge had defeended to him from the 
motaer atter the death of the father, mud It not have 
bc“n equally extind-t ? In the ycar.-book, 7//. 6. 3. 
in the t:afc of a mefne lord marrying a feme tenant, and 
having iffue, who became ft 1 fed, and died without iffue ; 
it was argu<ed that the mefiialty, which was fufpended 
during the coverture, would go to the paternal, and the 
tenancy to the maternal heir, although they were united 
in one hand ; but this was denied. In the prefent cafe 
no benefit could enure to the daughter during her life by 
keeping her eftate in fee from the father feparate from 
tli^ ii;t«rcft defeended to her from the mother : and even 

4 Kip 49 * 

N 4 with 



Goo^ riFi.t, 
l.cOt:e of 
ViNCfiNt, 
Atahf, 
WiAiiiU 



, CASES IN HILARY TERM 


with refpcft to her heirs, if the eftate and the poflibility 
were united, there could be no cfcheat while there were 
any heirs left in either line of defccnt, though the pater- 
nal heirb would firft take j whprcas if they were kept 
feparate, there might be an efcheat on failure of one fet 
of heirs only. 

Sugdetiy contra, faid that a previous ijucftlon arofe 
upon this will, namely, whcthci "inder the firft devife 
the mother took a prefent fee, or only a tern: of years, till 
her daughter attained 21 ; becaufe if flie took a fee by 
realbn ot the cUvife to her of all the teftator’s real eftate, 
&c., the other queftion upon the executory devife, 
which had been argued, would not arife ; for though 
Ihe would take as a truftee,-yet flic would take as a pur- 
chafer, and the legal eftate would defeend from her to 
the daughter. Upon this head he fliortly argued that 
in all the cafes of a devife to one for the benefit of 
another till a given time, from Borajloii^ cafe (a) down.- 
wards, it has been neceflary to cut down the eftate to 
a term of years, in order to effeftuate the intention of 
the teftator, that the party beneficially entitled fhould 
take a vefted fee. Venn v. BatUrthwaite (^), and. Doe y. 
Lea (e), are to that effeff. But that here there was no 
fuch neceflity, as the teftator me^nt that his wife Ihould 
have beneficially the eftate in fee, if the daughter 
did not attain 2 1 ; the wife might therefore, confiftently 
with the intent, take a legaj fee in the firft inftance, 
by force of the devife to her of all his ejlatesy &c. to 
hold for the benefit ol the daughter until the age of 

( a ) 19. ( 3 ) i^/tff.519. 

{e) 3 Term and vide Goodrtghty.HcJkmSj 9 £/{/?, 306., and 

the cafes there cited. 
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21, if fhe lived to attain it ; if not, then for her own 
benefit. But he faid it was not necefiary to prefs this 
point, as he thought the other was clearly with him upon 
principle and authorities. 

Secondly, the nature of an executory de^fc v/as well 
confidered in Pells v. Brown (a ) ; and it was agreed that 
upon a devife to Thomas Brown and liis hens, &c., and 
if he died, living Wtlltam^ his brother, then to Wtlltam 
and his heirs, &c. ; Wilham could not take by way of 
remainder, becaufe one fee cannot be in remainder after 
another : but that ic was good by way of executory de- 
vife, to determine the eftate to one upon a contingency, 
and limit it to another. The two eftates do not exlft at 
the fame time, but when one ceafes the other arifes ; 
and fo It was held in Loddtngton v. Ktme (^), Admitting 
that an executory devife is defcendible and devifeable, 
and might perhaps be conveyed by eftoppel, thougli not 
by^grant, the conclufion contended for does not follow, 
that It was extingiiiihed in this cafe upon the clefcent of 
it to the daughter from the mother. This is admitted 
not to be a cafe of merger or remitter ; and yet reliance 
was had throughout the plaintiff's argument upon the 
doftrijpe of merger, under another name, that of ex- 
tinguiftiment. Merger is as to eftates what extinguifh- 
ment is as applied to rents, fervices, and the like, ifTuing 
out of or annexed by grant to the original fee ; and 
' therefore merger and extinguifhment are continually 
blended in the books. ^ This fufficiently appears from 
what is faid in Xi/. 3 13. a 6c This cannot be 
jnerger ; for to produce merger there muft be two eftates, 
one greater than the oth^r : but the executory devife 
^vas no eftate, but refted in poflibility only during the 
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cantmuance of the firft eftate : they could n*ver be coi* 
exiftent) and therefore could never unite and merge one 
in the other. For the fame rcafon the one could not 
be extinguiftied in the other, having no exiftcnce to- 
gether. The doctrine of extinguiftimcnt ib altogether a 
doftrine of tenure, with which executory devifes, the 
creatures of modern invention, to give cfljcl to the in- 
tention of unexperienred teftatois, have no conueftion. 
But even in cafe of cflates, one gi<ntcr than anotlier, 
earned out of the fame fee, the law io vciy ten of merg- 
ing the latter, where the interefts of third pcrfoiis, as the 
maternal heirs in this cale, are concerned. Soviithrc- 
fpcA to extiiiguiflimeiit, Lord CoL [a) fays that not only 
muft the tenant have as high and t an eft ue in the 

tenements as the lord hath in the fe gnory who giants the 
ferviceS in fee to the tenant, as Littleton had laid ; but the 
lord ipuft have as perdurahh an eftate alfo ; for a clif- 
feifor or tenmt in fee upon condition hath ao high and gr/’at 
an eftate, but not fo perdurable an eftate as lhall make an 
extinguilhment.” If then there could be eitlier merger 
or extingulfhmcnt in a cafe like the prefent, it would 
rather follow that the defeafible fee would be merged or 
extinguiftied in the abfolute fee, than the rnverfe. 
Nothing can be inferred from the pafflige cited from the 
year-book 7 H. 6 . 3. where it is put in argument by 
one counfel and denied by another, that the mefne feig^ 
nory and the tenancy, defeending to a party from difFer^^ 
ent lines of anceftors, (hall upon bis death feparate again# 
But ihe firft opinion feems to be the beft founded | 
for in C. B. Hilary^ 23 Eliz^ (i), the cafe was that a par- 
fon having common appendant to his parfonage out of 
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the lands of an abbey, the abbot had the pArfonage after- 
ward|||||^propriate(l to him and his fucceilbrs ; and the 
was whether the common was Aereby extitift. 
But Windham and'jjUj^rfe, Juftices, (who alone delivered 
any opinion*) concwed that the abbot had not as per- 
dunble an ellate in the one as in Ac other 5 for the parfon- 
age might be difuppropriated, and then the parfon fliould 
have the common again. And they put the very cafe In 
the year book : As if a man liath a feignory in fee, and 
afterwards lands defcend to lum on the part of the 
mother, in that cafe the feignory is not extinguiflied but 
fufpended ; for if the lord to whom the land defcends 
die without ilTue, the feignory (hall go to the heir on 
the part of the faAer, and the tenancy to the heir on 
the part of Ae mother ; and yet the father had as high 
an eftate in the tenancy as in the feignory.” As little can 
the doftrine of furrender apply, as a furrender in law ; 
beoftufe that cannot have place without a privity of 
eftate •, wliere the furrender is made to one in pofleffion 
by him who has the next eftate in remainder Again, 
bo A the eftates in queftion are rightful eftates, and there- 
fore according to Co. Lit, (^), there can be no remitter ; 
for in order to make a remitter, the party mult firft have 
a rightful eftate, of which die is difpoflefled, and then 
acquire a defeafible title of freehold by defeent or other 
lawful a£t, and not by his own wrongful a£t : in which 
event the law remits him to his ancient and better right* 
The prefent cafe is rather the converfe of Aaf ; for 
here the daughter firft had a defeafible eftate, and after- 
wards by right acquired an abfolute and more perfeft 
^eftate. Then it is argued that Aough the executory devife 




CoopTlTKl!^ 

Vjncenv, 

/A- 

WlUTf. 




cannot 



' ISASIS IN TE RM 


'■^ODTITtr, 
Leffee of 
Vincent, 

WuiTJE. 


cainnot be granted, it may be releafed ; and tliat comingf 
to the daughter by defcent, it fliall be taken to bf^ 
leafe in Jaur. But as the reafon Vliy it cannot be granted 
is becaufe it has no exiftence duri^Jjfthe continuance' oC 
the firft eftate, the fame reafon would fliew that no 
fuch poflibility would pafs by relcafe, however it might 


operate by way of eftoppel in either cafe. At any rate 
grants and releafes are a£l;s done by the parties, and not 
a£ls of law ; and the queftion here i.> what is the efFe£l 
of fuch a poflibility dcfceiiding to one who is feifed of 
the prior eftate in fee, without any aft done by the par^ 
tics. This is quite different from the cafes of charges and 
the like granted to one out of an eftate by the owner of the 
fee, where the fee comes to the grantee of the char'je, 
and abforbs the charge in his higher intereft. But even 
then, if it be more convenient to the owner to keep the 
charge alive, as xvliere the charge is a chattel intereft 
which he might devife by will before he came of sge, 
a court of equity will not merge it. In Co. Lit. 268. 
the cafe is put by Littleton of a releafe of the feignory 
by the lord to the diffeifee of the land, which is good 
by reafon only of the privity of ejlate which is between 
them : on which Lord Coke notes the diverfity between 
a feignory or rent-fervice, and a rent«^harge, the former 
of which may be releafed and extinguilhed to him that 
hath but a bare right in the land, by reafon of the privity 
between the lord and the tenant in right j but not the 
rent-charge, becaufe there is no fuch privity in the cafe 
©f a charge which lies only on the land. And he notes 
a fecond diverfity between a feignory and a bare right to 
land ; for a releafe of a bare right to land to one tliat 
hath but a bare right, is void. Now here there was no 
privity of eftate between the mother and daughter in 

tlia 
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life-time of the mother. The executory remaihd,er 
wa^ but a bare right, which right never came into ex* 
iftence except by the deftruftion of the daughter’s prcr 
fent eftate. An eftate tail is nothing more than a par- 
ticular eftate carved out of the fame fee with the re- 
mainder or reverfion, and is only prevented from merg^ 
ing in it by the proteAion of the ftatute de donis. 
There, if a fine be levied by tenant in tail, he acquix'es 
a bafe fee determinable on failure of iiTuc, and the 
remainder-man has alfo a fee, which is conveyable as 
well as devifeablc. But that is an anomalous cafe tie- 
pending wholly upon the effefl: of the ftatute. And 
fome que (lions have arifen, as in Stringer v. New (rtr), 
whether tenant in tail - with Veverfiou in fee by defeent, 
has done any iiB to alter the defeent of the reverfion, 
fo as to exclude the half-blood: but it never was 
queftioned that if no a£l were done by him, the rever- 
fi«i would dcfcciid in the line of the anceftor from 
whom it was derived, notwithftanding the meeting of 
the two eftates in the fame perfon. The rules refpedling 
conditions to defeat an eftate do not apply ; for there the 
condition a(Fe<9ts the very fee in exiftcnce, and operates on 
it in tie qatiire of a forfeiture. But this is an original cre- 
ation of two feparatc fees, not indeed Go-exifteiU, for tliut 
vould not be *, but ihe one to arife only when the ouuv 
ceafes, upon the happening of a certain event. It appeals 
from the cafe of v. Wadham [b) that a power may 

be given to the very party himfelf to deftroy by his- 
own a£l his own eftate in fee, and to appoint another ; 
for that was a conveyance to a truftce in fee to the 
ufc of fuch perfon and for fuch eftate as W. flioulil h) 
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tfhUa deed a^0Hit> and for want of fuch limitation, to thef 
ufe of Jf'’, liiinfcif in fee. It was held that he thereby 

ITLBf 

Leiftfc of took a vetted fee, liable to be devefted by the execution 
power. That was a ftronger cafe than the pre-* 
Wiuiis, arguing for the exiinfton of the power in the fee, 

whith It was to defeat ; as it had been cOnfidered at firft 
in Rlaundrell v. Mmmdrell (a) j though that opinion was 
afterwards rcvifcd (^), and if was held that fuch a power 
might well fubfift apart in the ownei cf the fee. Such 
a power is in truth a contingent ufe, and the ettate created 
by it comes in the place of the power itfclf, the exectrtioir 
of wliich difplaces the old fee of the owner, and creates 
a new fee in the apponitce. The execution of thefc 
powers arifes out of the llatute of ufes, as executory 
dcvifcs arife out of the ftatutable power of deviling. 
The firft eftate is a determinable fee ; but the executory 
fee does not exift till the event which determines the 
other: fa that the two can never blend together. « 
But independently of piinciple, this cafe is furroundcc! 
by decifions and authorities. The cafe of Goedright v. 
Sear/e (c) is in point, as the judgment was prepared to be 
pronounced according to the reporter, who mull be fup- 
pofed to have had good authority for what I e ilatcs in 
that refpeft, and which has ever fince been afted upon^ 
II was coiifidered to be law by Lord Alvanley in Doe v. 
Hutton {d)j who cites and adopts the opinion of Mr. 
htarne (r), confirmatory of the fame ilo£lrine.' Bcfides 
which, the fame point has been ah eady decided by the 
Couit of Common Pleas, between tlicle very parties {f). 
Tlien wall rcfpeci to the intention of the toftator in 

{a ^ f c ] ^83. {^) 10 246. (f) 

(d) 
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flits cafe, it is quite clear that he meant in^ the event 
%vhlch has happened to make the mother a new ftock > 
and the Court are at bed required to ftrctch tlie ruled 
of tenure, which do not apply to fuch a cafe, even if 
they would anfwcr the purpofe, (which was denied,} in 
order to deftroy his manifefl intention. 
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PreJion% in reply, faid that the firft point as to the 
conftru^ion of the devife, whrch had not been made in 
the Court of C. P., was decided in Tomkins v. Tomkins {a)^ 
where upon a devife to one, in truft for his eldeft fon 
till he fhould attain 'll years ; and if he ihould die before 
21, then a devife overj it was held that B. took the 
whole by implication, the limitation being only of the 
truft, and not of intereft. As to the fecond point, 
it would be inconfiftent to fay that the daughter had a 
fee determinable, when flie had in her at the fame time 
afttr the defeent from her mother that intereft which was 
to have determined it. It is faid that the poflibility 
ought to be kept diftinguifhed from the fee of which fhe 
was feifed, for the fake of the difierent line of heirs who 
might inherit it \ but the law never looks to heirs in the 
lifetime of the ancoftor ; but will abforb the equitable m 
the legal fee, as in Goodiight v. TViUs (/^), without regard 
to the alteration of the defeent. When tlie cafe of PilU 
X, Brown {c) was decided, the natiiie of evccutoiy de- 
vifes had not hcan fo well confidered as tlicy hate been 
fince : it was not decided till afterwards that lliet^ u etre 
a prefent exifting intereft (rf), devifeable and defcendible. 
If in this cafe the devife over had been to the mother if 

(rf) In Ch.inc. //. ly Cto* 2 , cited In G u-. j B r 2 ,4 

(/») Duigl 778 . (") (10. Jn 

1 J) JOqc i G,irnal* t. l*\ d, /Tj /-% 211, 



. ■ CASES IN HILARY term 

* i 

fStl. the daughter died before 22 ; and the daughter after a<s» 
taining 21% and after her mother’s death, had devifed the 
LciTte of * property to another in fee 5 it cannot be denied chat hef 
devifee would have had the entire fee in hini\ Then 
White. herfelf that which fhe could 

devife, or which could defeend to another. She V^ast the 
potential owner : and S/jep. Touch. 238. fays, that a pofli- 
bility, coupled with an intercft, is even grantable. There 
may be a furrender or releafe in law as well as in faft, 
that is when the furrenderable orreleafeabie Interefts come 
to the perfon who was before capable of accepting a fur- 
render or releafe in fail : and fuch furrender or releafe 
in law operates by extingiufiiment of the intereft which 
cannot be merged. If the daughter and mother had 
joined in a conveyance, It would have operated as the 
grant of the one and the releafe of the other. A futren- 
der or releafe in la\v takes place apart from any intention 
of the party. So a remittor may take place even agaSnft 
the party’s will, as appears by 358. and 

and Com. Dig. tit. RemitUr. And the cafes of Symonds 
V. Cudmcyi'e (a), Kinajlon v. Clark [h\ and Lord Sfhelburm 
V. Biddulpb (r), are alfo inftanccs of interefts let in by 
operation of law againft the intention of the parties. It 
is true that an executory devife is not ftriftly a remain^ 
der; but though noi creatablc by deed, it may be 
deemed a contingent remainder by will ; and the law 
which always tends to unite all interefts into one, which 
meet in the fame perfon, will then abforb the contingent 
in theexifting fee. What difference is there, whether a 
party has a fee fubjed: to a condition, or fubjed to a* 
executory devife ? The executory devife operates on the 

{(>) \Mcd.i* ( 5 ) z Jit 264, (0 4 A C. 594. 

firft 
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fcrft eftate as a condition. Suppofe the mother had died 
without heirs, other than the daughter, how could the lord 
have claimed by efcheat upon the death of the daughter 
leaving paternal heirs ? It is true that if interells be not 
equally perdurable, there is no merger, but only a fufpen- 
fion ; and therefore if the fee defeend by a bad title to one 
who before had a good title to a rent-charge, the rent is 
only fufpended during the continuance of tlic bad title: 
but every fee determin.ible only upon a contingency^ is, 
before the contingency, in contemplation of Liw as per- 
durable as any other, and tliereforo no other foe can be 
limited upon it in remainder by any common law convey- 
iince. But taking it to be an interell defccndable, by the 
Tile of law adefeent is to be derived from the porfon Ldl 
feifed} and here the daughter, who was in die feifm of an 
ellate in fee as perdurable in law as the contingent inle- 
rclt, was the perfon lail feifed of that intcicll: wniclt 
was ej^tiiiguiflied in the cxifting fee. It is fiid that hero 
was no aB cioncy fuch as a rclcafo or furrcndcr in fact ^ but 
the adt of the law is more flrong than the act of the party. 
It is alfo faid that the doctrine ol merger or cxtinguilh- 
ment fliall never be applied to the prejudice of another ; 
that is tnje as to ftrangers, and third panics, but heiru 
are canfidered in' the fame light as il.e anceilorj tlicm- 
felvcs ill v/hom the eftates or hit. reft.') irerged or were 
extinguiflied. Cafes were cited to Ihew that a power to 
deflroy the fee might cxiit in the party feifed 5 but thofe 
ire cafes of ufes ; for no fuch power could ex id fepa- 
cately in the owner of the fee at common law. Laftly, 
with refpetSf to the weight of the dirc(fl authorities *on 


:hi3 point *, the cafe of Goodrigbt v. SearUy fuppofing the 
reporter to be right in his account of the judgment in- 
tended to have been delivered by the Court, is at all events, 
open to the obfervation, that as no judgment was adlu dly, 
VoL.XV. O 
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given by reafon of the compromife, there was no oppor- 
tunity of revifing that opinion upon a writ of error : 
and the fubfequent opinions have been altogether 
founded on that cafe. And the former decifion of the pre- 
fen t cafe by the Court of C. P., which was alfo governed 
by Gdodright v. Searle^ was given upon a cafe referred, 
which therefore could not be carried to the dernier refort. 
The queftion therefore is ftill open to be difcuffed 
upon principle by way of writ of error from that 
judgment. 

Curia adv. vult. 


Lord Ellenborough C. J. now delivered the judg- 
ment of the Court. 

'^fhis was a cjucflion between the heir cx parte paterna, 
and tlie heir ex parte materna of Mary Vincent, The 
ejo<ftment was brought by the heir ex pairtc paternSi, 
{Elizabeth Vincent y) and a fpecial verdidf was fcuiid, 
which Hates the following fa£ts. That Maurice Vincent 
was feifed in fee ; that he made his will duly executed 
and attefted, and thereby devifed all his cHates and elFccls 
to his wife Barbara Vincent • in trull neverthelcfs for the 
education and maintenance of his only daughter Mary 
Vincent, till Ihc Ihould arrive at 2i ; and in cafe of Iicr 
death before Hie arrived at 2i, then he gave the whole of 
his ellatc and efFe£ls unto his faid wife. 'Phat the tellator 
died, leaving his widow and daughter him furvlving : 
that the widow died in the lifetime of the daughter : that 
the daughter was the heir at law to the teftator and to 
his widow : that flic by her guardian was in receipt of 
the rents of the eftate after her mother’s death : tliat flie 
died under 2 1 : that Eli^heth Vincent, one of the leflbrs 
of the plaintiff, is her heir at law cx parte paterna, and 
the defendant her heir at law cx parte materna. And the 

queflion 
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queftion upon thefe faSs is whether the hek ex parte 
paterna or the heir ex parte matem& is entitled ? The 
will limits a fee fimple in favour of the widow to com- 
mence in futuro, which is good bv way of executory 
devife, upon the contingency of the daughter's dying 
under 2 1 ^ and tlie daughter had a limited fee, either by 
defcent, or by implicaticm under the will, to determine if 
fhe died under 21. If that contingency (viz. the daugh- 
ter's death under 21) happened, the widow was to have 
the full enjoyment and tixe complete control over the 
eftate ; and if die did not control it, but left it to a 
courfe of defcent, the defcent was to be in her line, to 
her heirs ; not in the teftator's line, to his heirs. Upon 
the widow's death the chance of enjoying the future fee, 
if the daughter diould die under 21, defeended upon the 
daughter, as the mother's heir j fo that die had from her 
father one fee determinable if die diould die under 21, 
andifrom her mother another fee to commence upon her 
fo dying 5 and if thefe two fees, the one in efle, and the 
other in pofle, continued diftinft in her, the defendant is 
entitled to the eftate : if they became united, fo as to 
form one intite indefeafible and abfolute fee fimple, it 
belongs to the leflbr of the plaintiff. On the part of the 
lefTor of the plaintiff it was admitted that there was no 
authority in point for the plaintiff, but it was urged that 
upon principle when two fees unite in the fame perfon, 
the firft of vi^hich is determinable, and the fecond to 
commence when the firft ends, they neceffarily coalefce, 
and form one entire fee fimple, and cannot by law con- 
tinue diftinfl:. On the defendant's part it was urged that 
they might continue diftindt, and that there were autho- 
rities in point to that effefl;. And we are of opinion that 
the defendant is right in the propofirion he contends for. 
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This is not the cafe of a limited fee and a reverfionary fc? 
co-exifting in the fame perfon, as would be the caf6 if ak 
fee fimple conditional at common law and the reverfion- 
aiy interefl of the perfon who granted it were to veft in 
the fame perfon, which would create a merger. {4 Mod. 
and 5 Term Rfp. 109, ito.) It is not the anion of two 
concurrent co-e\ifting fees, but it is the cafe of one 
limited and determinable fee, and of another fee not 
concurrent, but created de novo by a mode u^^known in 
early times, to commence in futuro upon the ending of 
the limited fee 5 and until fuch limited fee ceafes^ it has 
no exiftcnce, nor any thing beyond the chance of future 
exifteiice. The fecond fee is not the old rcverfioii wait- 
ing upon the limited fee, and conftantly in elle whilft 
that Uniited fte continues, but it is a new fee which will 
never be in efic until the limited fee ceafos. No aci 
done by the owner of the limited fee during the continu- 
ance of fuch limited fee will enable the perfon in wJiom 
the chance to the fecond is veiled to intoifeic. If the 
limited fee weie to end if./, S. fliould die without leaving 
ifliie at his death by J. N.y and J. N. were dead without 
iflue, fo that the commencement of the fecond fee upon 
the death of J. S. was become matter of certainty, yet 
the perfon to whom the fecond fee was limited wouhl 
in legal contemplation have nothing but a poflibility 
till J> 5 .’s deatli. This is a calc rherefore of futcejfive^ 
not of concurrent^ co^ex 'ijltng fees ; and in the cafe 
of fucceflive fees of this defeription, what authori- 
ties there arc are all againft the plaintiff. Good-- 
right v. Searky 2 Wilf 29. is almoft this very cafe. 
George Tainter devifed to his fon in fee, but if the fon 
Ihould die under 21, and without leaving iflue at his 
death, to the teftator’s motherin fee. The teftator died ; 

tho * 
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the, motitcr died ; and the contingent lypitgtion ip, h|r 
favour defcended to the fon : the fon died under 2 i, and 
V/ithout iflue ; and the queflion was whether upon his 
death the cftatc defcended to his heir ex parte paterna, 
pr to the heirs of his .grand motlier, the contingent devifce. 
It came before the Court on fpecial verdi6i:, and on the 
firft argument Willes C. J., Clive and Birch Juftices 
tliought the two interefts continued diilin£t in the fon, 
and did not unite, and that upon his death the intcrcft 
he took as devifee ceafcd, and the intereil }w took by 
defcent from his grandmother as her heir came jntp 
polTeflion, and therefore palled to her heir. Bathurjl J. 
thought that when the grandmother’s intereft defcended 
to the fon, he fliould be in of liis better ellate, viz. a 
pure, fee, wliicli would defeend to his heirs ex parte 
paterna. The cafe was argued a fecond time, ami then 
the Court were all agreed, and the Chief Jufticc was 
prepared to deliver their opinion, but they deferred it, 
becaufe the parties were endeavouring to compromife ; 
and no opinion was ever delivered. It has however 
been generally fuppofed that their opinion was in favour 
of the defendant. Mr. Serjt. JVilfon adds at the bottom 
of his neport, they were all of opinion for the defend- 
ant, ut audivi.” His book was publillicd in * 770 j and 
whilft Sir Edward Clive and Mr. J. Bathurjl were ftiU 
Judges of the Court, though they did not long continue 
fo J and yet this furmife was never contvadi6led. Mr. 
Fcarne fuppofes that to have been the opinipn, in his book 
upon Contingent Remainders and Executory Devifes, 
(3d edit. p. 448.) Mr. JVatkins fo confiders it in his 
book of defeents, c. 3. f. c* and fo docs Lord Alvanlcy 
in Doe v. Hutton^ 3 BoJ ts* PulL 656. Mr. Fearney who 
had turned his mind with great acutenefs and accuracy 
O 3 to 
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fb the cafes upon real property, and who was likely to 
have fought for and obtained the beft information upon 
the fubjedt, not only fuppofes this to have been in fa£t 
the opinion of the Court, but gives his reafons why the 
two eftates could not poflibly unite, and confequently 
why the Court could not have come to any other con- 
clufion than that which he affumes it to have done. 
1^0x6^ Alvanley^ who to a very found judgment joined a 
very accurate knowledge of the law of real property, in a 
very elaborate judgment which he delivered in Doe v. 
Hutton^ 3 Bof, PiilL 656., and which was not deli- 
vered immediately after the argument, but after the 
Court had taken time to confider. Hates Goodright v. 
dearie very much at length ; notices with approbation 
what Mr. Fearnc had faid upon it, and evidently gives it 
the fandlion of his concurrence. Goodright v. Searle 
may therefore be confidered as having ftood as a decifion 
and rule of property from the year 1756 : it is ftattfd as 
fuch in the beft text books which have been publilhed : 
it never appears "to have been queftioned till this will 
occurred. Goodright v. Searle however is not the only 
authority 5 for in Goodtitle v. White^ 2 New* Rep. 383., 
there is a decifion in point by the Court of Common 
Pleas on this very will. There Elizabeth Vincent^ who 
brings this ejeftment, was one of the leflbrs of the plain- 
tiff: the ejeftment was for the fame premifes as this is : 
the Court was fo clear againft the plaintiff, that they 
flopped the defendant's counfel j and Heath J. and 
Chatnbre J. obferved there was no ground for the argu- 
ment of an union of the two eftates j for the moment one 
eftate” (viz. that devifed to the mother) « commenced, 
the other*^ (viz. that which defeended to Mary Vincent 
from her father) ceafed.’^ Thefe authorities are fo 
15 ftrong, 
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ftrong, that they ought not to be departed fro«J> unlefs 
they were inconfiftent with fome fettled principle of law, 
or had a manifeft tendency to produce fome ferious incon- 
venience j and no fuch inconfiftency or tendency has been 
eftabliflied. It would poflibly have been of no great 
prejudice "When the queftion was firft raifed, if the con- 
currence of two fuch interefts in the fame perfon had 
been held to coalefce 5 but we are not aware that any 
advantage would have refulted from it; and in this 
inftance at leaft, as well as in Goodright v. Searle, it 
would have militated againft what we muft fuppofe to 
have been the teftator’s intention. By limiting the fee 
to the widow in this cafe, and to the mother in that, 
the refpcftive teftators mull be taken to have intended, 
that if the death, under a if fliould occur, and the widow 
or mother Ihould do nothing to break the courfe of de- 
fcent, the defcent fliould be in their lines, not in the 
tefl%tor$’ ; and this fuppofed intention would have been 
frullrated, had the been adjudged to have 

coalefced. For thefe rcafons we are of opinion that the 
leflbr of the plaintiff, the heir ex parte paterna, is not 
entitled, and that there mull be judgment for the 
defendant. 


lin* 

GnODTlTlI, 

l.erreeof 

VlljfCBNT, 

againft 

Wun*. 



■ "^CASES IN HtLARr term 


I'et. 1 0th. 

“XVluie over- 
fed s’ accounts 
\\K »c not al- 
low L(1 till the 
lafl ihy when 
an cfKi^.ual 
notice of appeal 
to the then next 
fdlj on> couLl 
have been 
given, anj it 
did not appear 
.when the 
party objtOing 
had notice ot 
fuch ahowance ; 
held th it nei- 
thet 01 d' r »he 
ilat. 43 £l!z. 

C. 1, f. 6. nor 
iiMfiej the Hat, 
17 G. 2. c. 3S. 

/ 4 . tiupp fiPjr 

the latter to be 
a lepcjl of tiie 
other aN to 
giv njr an ap- 
peal to tlu next 
fcihons alter 
the vcntic.ition 
and ri!lov\aiice 
oi luch ,ic- 
counts, iciiUad 
ot giving he 
appeal 
raHy as the 
Hat. ol Elizdlcth 
dots) wa^ the 
appeal t( n late 
to the Jiext 'ub- 
fcqiieiit illhons, 
,for which an 
cireiliKil nolue 
ol appeal c'liild 
be given ; pai- 
ticulaiK w' t'ic 
^ there t'l m( d to 
be man «gt ment 
.to defeat the 


The King againjh The Juftices of DoRSETSHiRE(rr?). 

^A 5 BERD obtained a rule in tlie bft term, calling 
upon the defendants to fliew caufe why a writ of 
mandamus fliould not iffiic, commanding them to caufe 
continuances to be entered to the then next general 
.quarter fefr^o ns, upon the appeal of Charles again fl 

-the allowance of the account of JViiliam Godclardy as 
overfecr of the poor of the parifh of the Holy Trinity in 
Shaftif.^nry^ and at fuch fefiions to hear and determine 
the matter of the faid appeal. 

This rule was obtained on the aflidavit of Bo^leSy 
which dated the appointment of Goddard and Baker as 
overfeers in iBio; that foon after the 7th of May i8rr, 
when they ceafed to be overfeers, the account of 6W- 
dard’s receipts and payments, as overfecr, was fubmttted 
to the magiftrates of the borou|j^ of ^haftejhuryy at their 
.fpccial felhons hblden for the purpofc, for their allowance 
of the fame, when Bcwles objected to certain items in 
that account, and Rated that if they were allowed, he 
fhould appeal againft the allowance ; and thereupon 
the judlcCvS refufed the allowance of the faid account, 

’ but did not llrikc out the items objedled to j alleging 
that the Rat, 50 3. c. 49. was not imperative upon 

1 them, hut only authorized them to examine the accounts 
of overfeers if they thought proper. That on the 8th of 
July laR, and not before, ^he faid account was verified 
j on the oath of Goddard before two magiRrates of the 
^ borough, and by them allowed ; and that the faid Stt 
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cf July was the laft day permitted l^y the prafKce of 
the feihons lor giving notice of appeals to the then next 
felFions, which were holden in the fame month of July : 
and that the items obje<fl:ed to ftill remaining in the 
account, BoKvles gave notice of appeal again ft fuch ac- 
count and allowance to the next fubfequent feffions, 
holden on tlie 8th of O^ober ; at which fedions the 
julliccs, conceiving the deponent ought to Imve appealed 
at the former fellioiis, difmifled the appeal on that ac- 
count. Agiiinll this, 

Pell Serjt. and P. Williams fhewed caufe on a former 
day in this term, and contended, ift, that the llatute 
1 7 G- 2. c. 38. /. 4. limited the time of appeal to the 
mxt felhons, and was in this refpeft a repeal of the 
flat. 43 Eliz. c . 2. /• which gave an appeal without 
any fiich limitation 2dly, That the appellant fliould 
have entered and tried, or at leaft have entered and 
refpited his appeal at the Midfummer felTions. ift, The 
appeal againll overfeers’ accounts muft be governed by 
the fame rule of conftruftion as that againft a poorV 
rate. Both are given and limited by the fame claufes of 
the fame flatutes, viz. the 43 Eliz. c, 2./ 6. and 17G. 2. 
£, 38.*/ 4., which muft therefore be taken to be in pari 
materia. It was held in Rexv. St, Giles {a)^ that an appeal 
againft a poor*s-rate might on the ftat. of Eliz, be made at 
any diftance of time: but fince the ftat. 17 G 2. and the 
dccifioris upon it in Rex v. Coode [b\ Rex v. Micklefield (c), 
and Rexv, Atkins (J), it has been fettled that it muft be to 
the next feffions. The ftat. 17 G. 2. is a remedial law, 
whicHWas pafTed, amongft other things, for the purpofe 

(a) ( 5 ) 1 

{e) Jb. 230. (i) 4 Term Ref, 12. 
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. of pr^v^nting nppeals at any diftance of time : the Court 

The King conftrue it liberally, and equally apply it 

f appeals againft overfeers* accounts as to 

S^oRsETSHiRE. appcals againft a poor’s-rate ; where the mifehief of pro- 
tra<fted appeals feems to be the fame. Befides, if it 
be holden that under the ftat. 43 £//2. the party may 
appeal to any fclTions after the next, it will ouft the 
feflions of their power of awarding cofts, which is a 
remedy only given them by the ftat. 17 G. 2. upon ap- 
peal to the //ext feflions. With refpe 61 : to the cafe of 
J^ex V. T/je Earl of AJhhnrnham («), which is the only 
decifion to the contrary, it may be obferved that it ftands 
alone, and was decided prior to, the cafes laft before cited : 
and in Rex v. Jnjllces of Berks (^), it was decided that 
an appeal againft an overfeer’s accounts verified and 
allowed, according to the ftat. 17 G. 2., muft be to the 
next feflions. Here it appears by the affidavit that the 
account was verified and allowed by two juftices, which 
is a proceeding required by the ftat. 17 G. 2. and not by 
the ftat. 43 Elvz, adly, The appellant might have given 
notice of appeal on the fame day that the account was 
allowed, and if he had fo done, might have tried his 
appeal at the Midfummer feflions : but admitting that 
the time was too ffiort to require that of him, he might 
by the pradice of the feflions have entered and refpited 
his appeal on the day of the feflions (i6th July)y and 
adjourned it for want of notice. He therefore came too 
late at the Michaelmas feflions. 

Cajherdy in fupport of the rule, maintained, ift, That 
f jthe time for appealing in this cafe was not reftti^ed by 

the ftat. 17 Geo. 2. to the next feffions : 2d, That if it 

(fi) i Bott. 30^. 

were^ 
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werei the Michaelmas feffions were the tiext fefildns. 
On the firft point, he relied on Rex v* Lord AJhburnham^ 
as having decided this queftlon ; the drcumftances of 
the prefent falling precifely witliiii that cafe ; and the 
•allowance of the accounts being there, as here, by two 
juftices, and verified by one overfeer ; fo that the argu- 
ment arifing from that circumftancc would have applied 
equally to that cafe. In Rex v. The Jujlices of Berks it is 
clear that the Court did not confider this claufe of the flat. 
17 Geo. 2. as a repeal of the claufe of 43 Eliz.y by the 
diftinftion it took, that becaufe the proceeding before 
them was under the flat. 1 7 Geo. 2., therefore the appeal 
could not be under the flat. 43 Eliz. However, the 
flat. 50 Geo. 3. r. 49. has done away that diftinftion by 
introducing a new mode by which overfcers^ accounts 
are to be allowed 5 fo that now there can be no allow- 
ance under the flat. 17 Geo. 2. adly, The accounts were 
n*>t allowed until the laft day of giving notice. How 
then could the party appeal, in order to do which many 
previous fteps are neceflary, fuch as infpefting the 
allowance, and drawing notices, which muft contain 
every matter of objedlion. Ellenhorough C. Jl 

Though the party could not have appealed fo as to have 
been heard, might he not have entered and refpited the 
appeal ?] In Rex v. Coode^ Aphurjl J. faid that tlie next 
feffions meant the next poffible feffions. It does not 
appear that Boiules had notice on the day of the allow- 
ance ; and it will not be prefuraed that he had. This 
is not like the cafe of a poor’s-rate where a party muft be 
prefumed to have notice from the time of the pub- 
lication in the church ; for the allowance is not fuch a 
public a£t» 


i8t2. 

The Kik»<i 

The JuOitenof 
Do&s£T$ai&«. 


The 
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The Court took time to look into the cafe of Rexv, 
Earl of Afoburnham , and now 

The KiNe 

agatnji 

^hejuftict'sof Lord Ellenborough C. J. delivered their opinion. 

DdHSEliHlKE. ^ ^ 1 , ... 

It feems to the Court that in every view of the 
cafe the mandamus Ihould go ; whether this be a pro- 
ceeding under the flat. 43 Fliz.y or under the flat. 
17 Geo. 2. ; for, fuppofing it to be under the flat. 
j'jGeo. 2 ., and fuppofing that ftatute it this refpeft to 
have repealed the ftat. 43 jE/zz., (which from *he cafes 
cited feems by no means to be fettled,) ftill, under the 
circumRances of this cafe, we think the July feflion* 
could not be confidered the ;/<v/ fclhons foi the purpofe 
of appealing ; for the allowance by the indices was on 
the 8th of July^ the lid diy when any cftectual notice of 
appeal could have been given, and it does not appeal 
when the appellant had any notice of fiich allowance (a). 
And the tranfa£lion feems to carry with it marks of (Ic- 
fign to defeat the appeal. 

(a) Vide \ yuflias of Suffix ^ poft ao6 


Wright againji Plckham and Another, Executor 
and Executrix (Jf) 


'pHE defendants in eiror fued out a feire facies quare 
execiitionem non, 8cc., leturnable in fifteen days of 
n"&c Hilary , and on the 30th of January entered with 


After the re- 
turn-day of the 
fciie facias 
quare cxccii- 
uonemnon,* 

fued out by the clerk of the rulc^ a rule to appear on the feire 
defendants in ^ . . 

error, and a fdcias ; at the expiration o^ which, \iz. on the 4th of 
rule to appear, 

and a four day lule to afliftn errors, ftrved on he pliinliff in crroi , though judgment of 
non-prof were entered up, and execution fued out, bcfoie the expiration of the uile to 
afligiv crroi s, yet if crior wcie not afligned in nine, the execution Hands good 


(h) Note of M and S. 


Februaty^ 
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Fehuary, a rule to aflign errors was feryed on the 
plaintiff } and on the 7th the plaintiff not having afligned 
his errors, the defendants entered up judgment on the 
feire facias, and took out execution thereon. 

'■* Beji now moved to fet afide tlie execution and reftore 
tlie money levied thereon, on the ground that the de- 
fendants fhould have waited till the time allowed by 
the rule to aflign errors had expired, which was not 
until the 8th of February ; for by giving that rule the 
defendants had precluded themfelves from taking out 
execution until its cxpintion. 

But the Court {a) held the execution regular •, tire 
plaintiff not having afligned his errors within the time 
allowed by the rule on the feire facias. And Bayley J. ad- 
verted to the different language ufed in the two proceed- 
ings ; in the firit it was “ Why the defendant in error 
IhAild not have execution on the judgment but the 
other Amply called upon the plaintiff in error to aflign 
error,’ in order to enable the defendants in error to 
non pros, the writ of error, if not complied with. 

Per Curiam. Rule refufed (t). 

{a) U Blanc], wasablenr, fitting on a ipccisl comnn/fion in Ihrfc* 

{c) Vide laiv aid had cfLtiiif ^9, 40, 41.J and 
II j6. cdit« 


i8iz. 

WWQHT 

PSCKUAM^ 
in j£rror« 
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latd. 


JFth. xokh. 

The party ob- 
jefting to a 
poorVrate nmy 
appeal to the 
ptxt felTio IS 
for whi h he 
is 111 time to 
give an t ffec- 
tuai ij )H e of 
appeal iTtcr 
the publication 
ot the ra'c , 
and one iiil» r* 
vening day be- 
tween »uch 
publication and 
the next immc- 
medutc quar- 
ter ftlTons IS 
not lufficient 
time foi the 
piupole. 

Several par- 
ties ha\ing a 
joint grievance, 
fuch as the 
gniifion of 
peifons in the 
rate who ought 
to be lated, 
may join in 
giving one no- 
tice ot appeal 
to the panfli 
offict 


The Kino agaiti/i The Juftices of Sussex 

^HIS was a rule calling on the defendants to Ihcw 
Caufe why a mandamus fhould not iflue, command- 
ing them to caufe continuances to be entered on the 
appeal of Rtch*iuoody G. Dawfotty and four others, 
afgainft a poor’s-rate for the pirifli ot Ih^jljamy in 5 ujfexy 
to the next general quarter feffions, and at fuch f-^flions to 
hear and determine the fame. 

The affidavit of Dawfouy one of the appellants, 
ftated that on the 5th of October laft a poor’s-rate was 
allowed by two juftices, and on the following day 
[Stmday) it was publilhed in the pariffi church of Hor^ 
Jham, That the Michaelmas quarter feffions were 
holden at Petworth on the 8th of OEloher ; there being 
only one intervening day between the publication of ^he 
rate and the quarter feffions, which was too fliort a time 
to enable him to infped the rate, to fee if the inequalities 
exifting in the former rate had been continued, and 
whether the property omitted in former afleffments had 
been inferted in the rate, fo as to determine the depo- 
nent whether or not to appeal againft it at the faid 
feffions. The affidavit of the attorney for the appellants 
alio ft ited that after giving due notice of appeal to the 
fcvcral perfons interefted, the appeal was entered for 
tinl It the laft feffions held at Chichejlery when after 
proof of the fcrvice of the notice, objeftions were 
taken ; i ft, That the appeal was out of time, becaufe 
not lodged at the October feffions preceding ; adly, That 

{a) Note of M, and S» 


notices 
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m 


notices of appeal {hould have been feparately given by i8ir. 

each appellant, and not one conjoint notice. That the xhTi^Ko 

Court determined the notice bad on both grounds $ and 

° Tlie 

Upon this confirmed the rate with coils. The notice Sosw*. 

^ given was figned by the fix appeiknts, and ftated the 
caufes of appeal : ift, That feveral perfons (nominatim) 
were not in any manner rated for the hnds, &c. occu- 
pied by them ; adly, Tliat fevexal perfons (nomin»titfi) 
weie rated at much lefs, and not enough in proportion 
with the appellants, for the premifes in their occupation. 

Petworth is diftant from Horpam^ where the appellants 
refided, about eighteen miles. 

The affidavit of the paiiOi officers oppofing the rule 
ftated that in the evening of the 6th of OBobeVy after 
the rate was publiflied in the church, a veftry was held, 
at which two of the appellants were prefent, and no ap- 
plication was th6n made by them to infpeft the rate. 

• 

Courthope and Rte (hewed caufe. ift. The appeal was 
out of time. It appears that fome of the appeDants 
attended the veftry held on the e\eiiing of the publica- 
tion, and did not require to infpeft the rate at the time, 
whi^h they ought to have done if they meant to ufe due 
diligence in making their appeal. 

Lord Ellenborougii C. J. afked why the parifli 
officers made their rate fo clofe upon the time of the 
feffions •f it appeared as if they had done it with a view 
of oufting the parties of their appeal. The Court had 
decided that morning that the nepet feffions meant the 
next pra£licable feffions at which an cfFc£lual appeal 
could be lodged {a). If by the late publication of the 
rate the parties are driven into fuch a narrow point of 

(tf) 7. of Dcrfgfy ante, aoo, 

time 
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ael 


i8i2. 

The Kino 
afahilt 

The Juihcfsof 

ftvikEx. 


time as not to be able to make an efFe<auaI appeal at the 
next feflions, thofe muft be confidcred the next wlieit 
fuch appeal can be made efFeftually. 

They then objefted, adly, that the appellants Ihould not 
have given a joint but feparate notices. The notice dates 
that feveral perfons are rated in a lefs proportion than 
the appellants, which is a grievance affcdting each IVpa- 
rately, and entitling eacli to a feparate appeal, and rei- 
quiring perhaps in refpe£l: of each a feparate remedy ; 
but if there ought to have been feparate appeals, there 
ought to have been feparate notices. 


D^Oyleyy in fupport of the rule, contended on the fccond 
point, that the firft caufe of appeal dated In the notice, 
viz, the omifllon of certain perfons in the rate, was at all 
events a joint grievance afFe6ling all the appellants in an 
equal degree ; and relied on the cafe of nc King v. 
Jf^hite (a) as an authority to flacw that parties who have 
feveral grounds of complaint may notwithftanding join in 
an appeal againft a poor’b-rate. 


Lord Ellenborough C. J. faid, that he thought that 
cafe which had been much confidered was authority fuf- 
ficient to fupport the prefent appeal. 

Ptr Curiam (/>), Rule abfolute. 

4 *Teyn /itp, 771. 

Le By It u J. was abltnt on the fpccial commiinon in Uorjenm^a- 

htne. 
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1812. 

Antram^ Aflignee of Hawkes, a Bankrupt, 
again/l Chace and Others. 


JN this aft ion of trover and converfion of goods in the 
time of the bankrupt, and in the time of the aflignee, 
which was tried before Graham B. at Wtnchejlery the foie 
queftion made was upon the debt of the petitioning cre- 
ditor, the prefent plaintiff, and that depended upon the 
validity of an award. Antranty the plaintiff, Hawhesy the 
bankrupt, and two other perfons were engiged as part- 
ners in fome government viftualling contiafts for the 
fupply of the king’s troops ; and the accounts amongft 
therafelves becoming involved, they entered into a deed 
of covenant, as was alleged at the trial, that the copart- 
nerlhip accounts and all matters in difference between 
the pasties, or any two of them, fhould be referred to 
two certain arbitrators; who afterwards made their award, 
in which they found the feveral fums due to and from 
the partnerfhip account by each of the partners (the 
balance of that account being in favour of Auiram)\ and 
then they«found a feparate fum duo fiom Hawles to 
Hifndyy one of the partners, and another fepaiatc fum of 
83/. 3r. dete to Antram on the partnorfliip account, and 
a further feparate fum of 120/. due from Ha^ivhcs to An-- 
tram on account of the cofts of a fuit in Chancery, which 
was alfo cxprefsly included in the rc^ rciice, (arifing in 
faft out of partnerfhip dealings,) belides another feparate 
fum due to Antram froth another of the partnois on the 
laft-mcntioiied account. In proof of this cafe the plain - 


Where in an 
a6:ion by the 
aflignee of a 
bankrupt the 
petitioning cre- 
ditor’s debt was 
to be proved 
by a deed of 
reference be- 
tween himfclf, 
the bankiupt 
and others 
their partners, 
of all accounts 
between 
them, or any 
two of them, 
and by an award 
(inter aha) ot 
a feparate debt 
of above lOoL 
due from the 
bankrupt to 
the petitioning 
cieditoi, who 
w IS alio the 
Tll'gnfc; held 
th-’t It was not 
li ffieitnt to 
prove the exe- 
cution of the 
deed b> the 
petitioning cre- 
ditor and the 
bankrupt, 
without piov- 
ing alfo the 
execution by 
the other part- 
ncis, (by whom 
It appcired 
on the face 
of it to have 
been alib exe- 
cuted ,) foi the 
confidei ation 
to each to exe- 


cute hlsown fubmiflion was tlu Aibmiflion of all the others, inJ, without proof of that, 
the arbitrators hud no rtUthoiity to make ihtir award between any of the parties. 


VoL. XV. P 


tir« 



«to 

1812. 


Antram 

CmAC£. 
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tiflf ’s counfcl at the trial put in the deed of covenant, thtf 
fubftratum of the award, which appeared on tlie face of 
it to have been executed by all the partners^ but were only 
able to prove the execution of it by Antram and Hawkes. 
Whereupon it was obje£led that the award could nqf 
received in evidence for want of proving the deed exe- 
cuted by all the partners ; the execution of each being 
prefumed to be efFefted upon the fuppofition that all the 
red were to be equally bound with himfelf. It wa» 
urged for the plaintilF that the terms of lubmiflion, in- 
cluding not only the partnerfhip accounts, but all matters 
in difference between the parties, paiticularly the cofts 
of a bill in Chancery which had been filed by Antram 
againft HawLs and another of the partners, (the fourth 
partner having before become bankrupt) and which was 
withdrawn on this reference, muft be taken not only as a 
joint but as a feveral authority from each ; and therefore 
as againft Hawkesy who was found to be indebl^d in a 
feparate fum to the plaintiff, it wms fufficient to prove the 
execution of tliofe two paities. But the learned Judge, 
being of opinion that the objedfion was well founded, 
iionfuitcd the plahitiff. 

F. Polkch moved in the laft term to fet afide the non- 
fult, on the fame ground on which the plaintiff's cafe was 
put at the trial ; which he contended was evidenced by 
the deed and the award 5 the one referring, and the other 
adjudicating upon, feparate as well as joint accounts be- 
t\vccn the parties. The Court afked whether there was 
any idence of Hdwhes having attended upon the exa- 
mination of the matter before the arbitrators : and being 
anfwered that the inquiry at the trial did not proceed fo far, 
but Uiat the plaintiff's counfcl were prepared with evidence 
J4 that 
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that all the parties had attended ; they ftill reluftantly 
. granted a rule to fliew caufe ; Lord Ellenborough C. J, 
faying that Hawhes might have attended upon the undcr- 
ftanding that tlie others had executed the authority by 
'’•jhich they were to be bound as well as himfelf, and 
which might be his foie inducement for agreeing to the 
reference. 


an 

N, 

An TRAM, 
CUACSr 


Burrough and A, Moore now fiiewed caufe* The ar- 
bitrators had no authority to proceed upon the reference 
till all the parties had executed the fubmilfion, which 
upon this evidence it mull be taken that they had not 
done . and ft cannot be fuppofed that cither party would 
have agreed to refer Ids feparate account with the other, 
unlefs the joint accounts were alfo referred. The peti- 
tioning creditor’s debt mull be a legal debt, winch could 
not be fliewu in this cafe without pioving that the aibi- 
tratojs had a legal authority to award between the paitK's. 
Partners, as fuch, cannot be debtor and creditor one to 
the other until their accounts arc liquidated, 'rius 
therefore is not like the cafe of joint and fevcral obligors 
of a bond, each of whom is fovcially as wdl jointly 
indebted^ to the obligee. 

D ampler and F. Pollock, contia, fald that theie nd 
ireafon why two of feveral paitneis might not agree to 
refer their feveral interolls, fo as to bind thcmfclvcb : 
and if that could be done by a feparate deed bct\^ctn th* 
two, it might as well be done by a deed purporting to be 
between nil, upon their joint and feveral accounts, though 
executed only by thofe two. [Lord Elleuhorou^b C. J. Can 
this be confidered as any other than a conditional, and not 
an abfolute authority from each; that is, that all the part- 
ftould equally bind- ftiemfelves ? If tJiis \vc*r<' to 
P 2 bmd 


ners 
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i 812. 


A^JIRAM 

a^ainjl 

LUACL. 


bind Hawkesy he might lofe the benefit of the fubmiflion 
of all the others, which might have been his inducement 
to fubmit the matters in difference betw'een him and 
Antrauu'\ Though the others had not gone before the 
arbitrators, yet thefe two might have agreed to proc^gi 
upon the Inquiry without them. J. How can it 

'be taken, under the circum fiances of this cafe, that Hr-^kes 
knew that the others had not executed it : without which 
no fuc h inference can be drawn.] JNia only the covenant, 
but the reference alfo is fevcral as well as joint. 


Lord Ellt NBOiiouGTi C. J. This was a reference of 

♦ 

the aggregate accounts between all and each of thefe 
partners, and the confideration to each for entering into 
the fubmiflion was that each party's account fhould be 
liquidated not only as to one but as to all; that each 
lliould have a termination of all accounts with all : and 
tlicy mutually ftipulated with each other that the arbitra- 
tors fliould liquidate not only partnerfliip accounts, but alfo 
feparate accounts between any two of them. Now here 
the arbitrators were not Ihcwii to be armed with authority 
to decide the whole queflion between the parties. There 
is, I believe, a cafe in Telverton {a) to this effeft, but 
the principle is fo flrong that it wants no autliority to 
fupport it, that there ihould be the acceffion of all the 
parties to the common agreement of all, which is the 
confuleratiou to each for entering into the agreement j 
and therefore I tliink the iionfuit was right. 

The ether Judges [1] concurring, 

Rule difeharged. 


(rf) Qu. Sopramv SitittOf Telv^iZ, 

(b) Lc Blanc J. was fitting on thfrpecial commiflion in Ilorfcmonger^ 
hna. 
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at3 


1 8X2^ 


Smith a^ainji Johnson {a). 


Pch. lotli. 


plaintiff being mafter, and the defendant owner Difputcs exiff- 

of the fliip Lujlrcy bound on a voyage to Jamaica, Ihc nafte^ain! 

agreed to IhT goods on their joint account and expence, 

to be difpofed of there, and that the proceeds ftiould be accounts 

accounted for by the plaintiff. The defendant thereupon voyage ^heyre- 

purchafed the goods, and paid the whole price for them, tions and caufes 

After the ffiip’s rctuin, difputes having aiifcn between bitfator" who 

them touching the Aiip’s accounts, the parties by their f^,ce^tobc pVid 

fcveral bonds referred all manner of aftions and caufes owner 

to the malter: 

of action to two arbitrators, who thereupon awarded the that upon 

d rule for an 

defendant to pay to the plaintiff 223/. lOi. /p/. in full of a^tachmentfor 

all accountSi claims, and demands whatfoever due from of 

the defendant to the plaintiff, and that the plaintiff not^comiKtc'nt* 

fliould accept the fame in full accordingly, and that cLm^^deduc-*^ 

thereupon all differences and difputes fubfifting between tionof a ceitain 
^ ^ ^ ° fum, the price 

the parties {hould finally ccafe and determine. A rule and piocecds of 
• t ‘niiri r certain goods 

nifi for an attachment againtt the defendant »r non- fhipped on th^r 

payment ®f the fum fo awarded having been obtained ; the nMc”of^ 

, which price had 

Campbell infilled that the defendant was entitled to a the owner*in 
dedudlion of 72/. pj. ; which fum the affidavit of the flanccfo'n tlie 
defendant ftated to be the amount of a moiety of the 
price of the goods invefted and the proceeds thereof, for adventure , -f 

° formed no pair 

which the plaintiff had never accounted, though the of the difputes 

inveftment had been difpofed 0/ by him in Jamaica s alidli .d not 

and that the faid dedu£lionhad not been fubmitted to or 

into the (oiifl** 

deration of the .irbitratois ; bccaufe it wis plainly within the terns and i opr of the i* - 
fcicnce, th< ducift object of which was to make a final fettleineiit ot ail ^ of account 

between iht p-itics; and it wM the owner’s own fault if lie Lep’ Lack tiuc it»“ra ol the 
account. 

^ • («} Note of iW. and 5*. 
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Johnson. 
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made the fubje^l of claim before the arbitrators, nor did 
it form any part of their award. He relied on Ravee r* 
Partner (a), which was decided on the authority of 
Golightly Y, Jcllnoc ib)y where the Court held that an 
award made upon a reference of all matterb in differej*^ 
did not preclude the party fiom fuing on a fubj eft- 
matter of di/Ference then fubfiiling, but not taken into 
confuleration by the aibitritor. and not iticlmkci m the 
tnaltirs rcferrtd. fLoid C. J. obf^rved that 

the hotter words formed a dillinftion very important m 
that cafe.J He cited alfo the Digtjb^ lib. 4. tit. 8. 
feft. 43. 


Loid Ellenuorough C. J. Here is a reference of 
all matters in dilFerence, and it appears that the fubjeft 
in refpeft of which the deduftion is now claimed was a 
matter in difFeicnce at the time, and witlim the fcopc of 
the reference : notwithftanding which the deftndant 
contends that he was not obliged to bring forward the 
whole of his cafe before the arbitrators, but might keep 
back a part of it in order afterwards to ufe it as a fet-ofi'. 
Bui it was competent to him to have brought the whole 
under the confidcration of the arbitrators ; and^therefore, 
without deciding againft the authority of Oolightly v. JV/- 
hcocf or the cafe cited fiom the civil law, I think that 
where all matters indifference are referred, the party as 
to every matter included within the fubjeft of fuch 
reference ought to come forward with the whole of his 
eafe. ^ 

Grose J. concittrcd. 


(1) 4 TVrw 147. 

Ih* in nods; and vide ^eddm V. 6 



IN THE ttpTTiSKCOND YeAR OP GEORGE in'. 

Bayley J. (<*)• The defendant, in order to entitle 
, himfelf to claim this deduflion, fliould have fliewn that 
it was not a matter in difference ..t the time of the re- 
ference, or that the arbitrators couU not have taken it 
’’*^0 tlieir confideration. 


Zlf 

i&xa. 

Smitk 


Marryat was to have argued in fupport of the rule. 
Per Curiam^ Rule abfolutc% 

(fl) Le lilvic J. was fitting the i)>ccial commiffioo at 


PoPLE and Another again/l Wyatt 

was a rule calling on tlic plaintiffs to Ihew caufe 
why the bail-bond fliould not be delivered up to be 
cancelled, and proceedings had tliercon fet afide for 
irregularity, with cofls, on the ground that an affignment 
thereof had been taken after an attachment granted againft 
the flieriff. 


Motihjf 
M loth. 

The plaintiff 
mav abaitdon 
nn attiiciiment 
obtaiiHtI againrt 
tht (htriff and 
take an t^ffigu- 
mi til of tliL 
bail-bond and 
pneewd thcic* 
Qll. 


Puller fhewed caufe on the afRdivIt of the flieriff 
©nicer, *tha^ on the attachment being lodged, he pre- 
vailed on the plaintiffs to withdraw it, and take an affigii- 
ment of the bail-bond, which the plaintiffs, in order to 
relieve the flieriff, accordingly took, and commenced an 
a£lion thereon. 

JS. Lawes fupported the rule on the ground that the 
plaintiffs, by fuing out an attachment, had made then 
fleftion to proceed againft the flieriff, and could not 

(a) Note of Mt and S, 

P /j, ther«-» 
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lSi2. A^efbrb afterwards take an ailigninent of the bail 4 ) 0 ii<I> 
although the ftieriff might have proceeded on it. 

POP;,E 

Mgah\fl 

r* 

The Cjurt (h) held that the plaintiffs might abandon 
their attachment in this cafe, and then take an af&gnmeiuu- 
^nd proceed on the bail-bonde 


Rule difcharged vrith coftse 


(tf) Le BJancJ, abfent is beCt^re, 


Jl fondly t 
} eh. loth. 


BaowN and Others agatnjl Maffey (a). 


Where a bill 
y/3Li di ^wn 
acctpied, and 
in ioi fed by 
{Vv^rdl in 
dorf r$, for the 
scconiinoila'ion 
ol thf Ull in- 
doifer'and rhe 
acceptor had no 
eATv-^is of the 
drawer in his 
hands, b it th it 
fad was n >t 
jknown to the 
defendant, one 
of the prior 
indorlers ; 
iield that the 
defendant was 
entitled to no* 
tice of the dif 
honor, bctorc 
th eyjb oldei 
^oii^ maintain 
an ad^ioQ 
againft him, 
in or<!ci to en- 
able him (even 
if he had io 


^HIS was an aftion by the plaintiffs, as indorfeeSf 
againft the defendant, as indorfer of a bill of ex- 
change drawn by one Whitmarp^ dated the i6th ol April 
1809, upon Meffrs, Neave^ for 500/., payable to the 
drawer’s own order two months after date, and accapted 
by the Neaves ; which bill was afterwards indorfed by 
Whitmarp to one Fiander^ by whom it was indorfed to 
the defendant, and by him to Cg/ffr, by C<per to Woodsy 
and by Woods to the plaintiffs. At the trial before 
Bayley J. at the laft Wilpire affizes, it appeared in evi- 
dence that Whitmarp drew the bill for the Sccommoda<« 
tion of Woods; that he had no effefts in tlie hands of the 
drawees •, and that he had not received any value for his 
indorfemerit : that Fiaudery Coper y and fhe defenclant, who 
had in like manner indorfed the bill for the accommoda- 
tion of Woodsy had not xtceived any value for their in-i 


remedy upon billj to call immediately upon the lafl indorfer, to whom, in he 
I ad lent the ilclirity of his indoifemcnt, without value rtctietd, and who had, in 
T^^eutd the money that ftcunty. 


(tf) Note of M and S. 


dorfements^ 
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Jorfemcnts. Woods had difcounted the bill ^th ^the 
{>laintiiFs, who were bankers. The defendant knew that 
Co/ler had received no value for his indorfement, but it 
was not proved, that at the time when the defendant in* 
dorfed the bill he knew that Whttmarjh the drawer had 
no efFe6ts in the hands of the drawees. The plaintijffs 
not having given notice to the defendant of the dilhonor^ 
and the learned Judge thinking fuch notice material to 
the defendant with rcfpcft to his remedy over againft 
Woodsi directed a nonluit, with liberty to the plaintiffs to 
move to fct it afide and enter a verdi£l for the amount 
of the bill, if the Court thought him entitled to recover 
without (iich notice. A rule nili was accordingly ob- 
tained for this purpofe in Michaelmas term laft by Pell 
Serjt., who cited the cafes of De Berdt v. Athnfon (a), 
and StJ/on v. Thomlinfon (^), and Corney v. Mendez Da 
Cojla (r). 


lSl2. 


Eftowei 

Mafriv 


Burrough and Selwyn now (hewed caufe againft the 
Tule,and contended that the indorfer of the bill, not know- 
ing that in its original formation it was an accommoda- 
tion bill, was entitled to notice of the dilhonor, though ho 
hunfflf had not given or received value for it ; and that 
jdie cafea^itedt did not difpenfe with the notice in the cafe 
of an indorfer, as this defendant was, not knowing that 
it was an accommodation bill in its inception. The rule 
as to notice ftarids on a different foundation, as it refpeefts 
the drawer, and as it refpedls the indorfer. The necef- 
fity of notice to the drawer proceeds on the prefumption 
that he has efFefts in the hands of the drawee, and is 


intended, in cafe of the bill’s being diflionored, to give 
the drawer an opportunity of withdrawing his effe£|;s 



(a) 7 , U BI. * 136 . {(j) Selwyn's N»JP, 991 . 

(0 * 


from 
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from die drawee. This rule prevailed until accommodaSC 
tion paper fprang up, when the exception was eflabliftied,. 
which difpeiifed witli fuch notice where the drawer had 
no effects in tlie drawee’s hands from the time the bill 
was drawn until it became due. The exception waSr ^ 
cftablillied for the firft time by a folemn decifion in 
pickerdthe v. Bollman (a) 5 although Buller J, tlierc refers 
to a cafe in which he had before decided the fame point 
at nifi prius ; w'hich dccifion, he adds, had been acqui- 
efeed in. But that exception, though founded in good 
fenfe, has been the frequent fubjeft of regret ever Cnee 
by Eyre C. J. in JValwy?i v. 5 /. Qiihitin [b) 5 by Lord Al^ 
vanley in Clegg v. Cotton (c) ; and by Lord Ellenborough 
in Orr v. ALiginnis (d). In the latter cafe his Lordfhip 
faid, the cafe of BJehrdihe v. Boll/nan went on the 
ground that the drawer had no efFedls in the hands of the 
drawee nt the time of the bill drawn ; and the othet cafes 
followed on the fame ground; but no cafe has gone the 
length of extending the exemption further to cafes where 
the drawee had cfTefts of the drawer in his hands at the 
time of the bill drawn, though the balance might vary af- 
terwards, and be turned into the oppofite fcale; and I know 
that it has been a fubjedf of regret with the very learned 
perfon who was counfel for the plaintiff in that cafe, that 
the old rule requiring notice to be given in all cafes td 
the drawer of the non-acceptance of his bill was fo far 
broken in upon: but I fall anxioujly reffl the farther . 
extenfton of the exemption.^* But the ground on which the 
indorfer is entitled to notice is thus flated hy Buller 1. 
in Tindal v. Brown (e), « The purpofe of giving notice is 
not merely that the indorfer fhould know that the note 


(tf) I TennJ^rp. 405. (h) z Bof. & Pull 654^ 

(0 3 ^ Z 4 i> {il) 7 Eujly 359. (f) I Term jRej>, , /o: 


HP9 
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Hot paid, for he is chargeable only in a fecondary, dpgree : 
but to render him liable, you muft fliew that the holder 
looked to him for payment, and gave him notice that he 
did fo. Tlierc is no preferibed torm of notice ; yet it 
muft import that the holder conhders the indorfer as 
liable, and experts payment from him, t/jai he may have 
Its remedy over by an early applicahonP This rule requir- 
ing notice to the indorfer was not difpenfed with at fo 
early a period as the rule requiring notice to tJfe drawer^ 
Lord Kenyon in Wilks v. Jacks («), which was decided 
in December 1793^ ftiys, that the rule difpenfing with 
notice extended only to actions brought agninft tlie 
drawer : the indorfer was in all cafes entitled to notice ; 
for he had no concern with the accounts between the 
‘ drawer and acceptor.’’ The firft cafe where notice to 
the indorfer was difpenfed with was De Berdt v. jlthin^ 
fon (b) : but the queftion there arofe upon an indorfed 
|iromiflbry note, where the indorfer Hands in the place 
of the drawer of a bill of exchange (c) 5 ami the indorfer 
there knew at the time of the infbiv'^'iicy of the drawer ; 
fo that that decifion was a mere application of the rule 
which had been previoully laid down in Bickerdike v. 
BolUnan, In the cafe of Sijfon v. Thomiinfm {d) which 
followed, if' m be admitted that notice to the indorfer 
of a bill of exchange was difpenfed with ; but that de- 
Cifion proceeded principally upon the knowledge of the 
indorfer that the drawer had no elFcfls in the hands of 
the drawee j which does not exift in this cafe. The 
Court therefore will not deem it expedient to extend the 

(r/) Pfnkts N. P, Ctif. t 02 . (h) Z H. Pi. 3 36. 

(t) Sec the opinion of Lord ATj/My/t'A/ C. J. in Htyljn v, 

Oi, Purr, 676 . 
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difpenfation of notice to a new cafe, after the introduc* 
tion of that difpenfation in any cafe has been fo much 
regretted. 

Pell Serjt. and A, Moore^ in fupport of the rule, con- 
tended that there was not any valid diftinftion between 
the prefent cafe, and thofe of De Berdt v. AtVinfon^ and 
Ztffon V. Thomllnfon i and that the mere circumftancc of 
want of knowledge as to the bill having originally 
an accommodation bill was not material. But admitting 
it to be fo, the jury might have inferred from the fadts 
in this cafe that the indorfer did know that tlic drawer 
had no effecfls in the hands of the drawee ; for it appeared 
in evidence that it really w^as an accommodation bill ; that 
the defendant had given no value for it ; and that Cofter 
had declared, in the prefeuce of the defendant, that lie 
had indorfed the bill merely for the accommodation of 
Woods. They admitted that Smith v. Becket (/?), was the 
cafe of an accommodation inderfement where notice had 
been held neceflary ; but there the bill, which had been 
made payable on demand, had been dcpofited by the 
drawer with his bankers as a fecurity for fix months, at 
the end of which time the bankers had r^iewcd their 
advances v. ithout the knowledge or confent of the in- 
dorfer. Here, they contended, that there being exprefs 
proof that the drawer drew, and that the defendant in* 
dorfed the bill witliout value, no aftion could be main- 
tained by the latter upon jjjie bill, whatever other remedy * 
over againlt Woods he might have. [To which Lord 
Ellenfi^ugh C. J. obferved, that if the indorfer without 
value paid the bill, he would undoubtedly have a remedy ' 


j8iz. 


tBXOWN 

minft 

Imapfey. 




over 
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over either upon the bill j (for it did liot appear tKat the 
defendant knew that the acceptor had accepted without 
confideration 5) or for money paid to the ufe of "the perfon 
to whom he lent his indorfement. And the queftion 
was whether tJ\e defendant might not be confidered as a 
co-furety for Woods s and if fo, whether he was not en^ 
titled to notice of the non-payment by the acceptor, by 
which he was rendered liable to the holder, in order to 
purfue his remedy over immediately againft Woods.'] 

Lord Ellenborough C. J. The do£lrIne of difpenf- 
ing with notice of the diflionor of a bill, (which no- 
tice is generally fo convenient to commerce,) has grown 
almoft entirely out of the cafe of Bicherdihew Bollnian ; 
and though there may have been previous decifions 
to the fame clFeft at nil! prius, yet none had been 
brought in revifion before the Court till that cafe. That 
d^cifion difpenfed with notice to the drawer where he 
knew beforehand that he had no effe£ls in the hands of 
the drawee, and had no reafon to expeft that the bill 
would be paid when it became due. But that exception 
mufl; be taken with fome reftri£tions, which fince I fat 
here J haVe often had occafion to put upon it j as where 
a drawer, thilUgh he might not have efledls at the time 
of the drawing of the bill in the drawee\s hands, has a 
runitlng account with him, and there is a fluftuating 
balance betwien them, and the drawer has reafonable 
ground to ex^eft that he fhall have effeclis in the drawee’^; 
hands when the bill becomes ; in fuch cafes I have 
always held the drawer to be entitled to notice, bccanfe 
he draws the bill upon a rcafonable prefiimption?|hat it 
will be honored (a). Where indeed it is a mcre accom- 

(ij) 'fide Orr V, MepHn'is^ 7 359. and Lejp v. Thorpe^ 1 1 r.ajl^ i ;i» 

"modation 
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1812. hiodation bill, without aflcts in' hand or any eXpefleJ^ 
no notice to the drawer is neceflary according to the' 

]pROWN , , ® 

eftablillied authorities : but I fliould be forty to extend 
^AgitT. dodlriiie further. It is faid however that I extended 

it to the cafe of an indorfer in v. Thomlinfitt, 

But without furrcndcring that cafe, the circumftances of 
which were different from the prefent, anti may make it 
at lead more quedionable 5 here it is clear that the 
defendant had no knowledge of the accepu?r’s having no 
allots of the drawer in his hands, and that the drawer 
put his name to it merely as a co-furety for Woods; ^d 
therefore when it was didionorcd, it became ^ mod ma- 
terial to the defendant that he fliould have had notice in 
order to enable him to proceed againd Woodsy for whom 
he was in fubdance, though not in form, a furcty : for 
if he had no notice, he might lofe his benefit of reini- 
burfement againd Woods y who had received the money 
upon the fecurity of the defendant. I therefore ihinlc 
that the nonfuit was proper for want of fuch notice. 

Grose J. concurred. 


Bayley J. {a) I am of the fame opinion. Tlic foun- 
dation of Mr. J. Buller\ opinion in Bicher^hev. Bollma?i 
^'/as this, that the drawer, having no alTets in the drwee’s 
hands,’ could not be injured by the non-payment of tli® 
bill, pr tlic want of notice, that it had diQionorgd : 
and that is true as againd the drawer ; but ^ againd ; 4 .n 
indorfer, who is not the party to provide for taking up 
the bdl in the fird xi)dance, and who has, a remedy 
over, tie want of notice is an injury to him. In Corr/ey 
V, Mendez Da Cojla (/>), it would liavc been a fraud in 

(<?) If Blitn J. was abfent as befoie. i /V. P» C. 

the 
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the indorfer to call upon the maker of the note, becaufe 
before it became due the maker had depofited effefts in 
bis hands to anfwer the amount of his iiidorfement, and 
therefore he had no right to complain of the want of 
notice. But in this cafe, if the defendant had had 
notice of the non-payment at the time, he would have 
been enabled to call upon Woods immediately. The cafe 
pf Smith V. Bechet has eftabliflied that a party does noC 
wave his right to notice by lending his indorfement as a 
jfecurity to enable the drawer to raife money on it. 

Rule difeharged (£.•). 




1812. 

Bjioww 

a^ainji 


(a) Vide Nichof/QA V, Gouihiif, % II. Blac. 609. and Mfdailg v. 

Ml £.^^,114* 


Calton agalnjl Braoo. 


Mondaf^ 
h'ch. loth. 


qpHE plaintiff declared upon the common counts for 
goods fold and delivered, for money lent^ money 
paid, money had and received, and alfo upon a count for 
intereft due to him for the foihearaiiceof fiimsof money 
before then lent and advanced by him to the defendant, 
and paid, laid out, and expendeti for liis ufe, and had and 
received by the defendant to the ufe of the plaintiff, &c. 
It was ftated at the trial before Baylcy J. at Dorchejla-^ 
that there had been a running account between thefe 
parties, in the courfe of which the plaintiff had fupplied 
the di^fendatlt with goods, and had aifo lent him fevcral 
fums at different times, to the extent on one occafion 


Tntcicft is not 
^ll.)wablc by 
law upon mo- 
ney lent ftcne^* 
rally, withoiit 
a contrail for 
it fxjneired, or 

to b«* implied 
from the ulajje 
of tia(ie,or from 
fpccial circiim- 
ItancLSj oi from 
written fecuii- 
t;es for the 
piyment of 
principal mo-- 
nty at a given 
time. 


(as it was^now ftated in court) of 100/. j the balance of 
the account however had been paid by the defend, ^nt to 
the plaintiff for the goods fold and for the money lent, 
but not for intereft on the latter j which balance tlie plain- 

lift. 





liti. 
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t!9^had r^elTedj favmg his claim for intereft» to re 
•which this adion was brou|ht ; nod the learned 
direded the jury to find fojr the plaintiff for the amd'tlnt 
of the mterejfc? proved, which was 35/.^, referring the 
quefiion for the opinion of 4ie Court^' inteteft 

was by law 'due Or could be recoveted in fuch a cafe; 
and the defendant's counfel had libe^ to move to^ ^ 
afide the verdid and enter a nonfuit. This it^iort 
accordingly unade by Burrough in lall Mkhaelnu^^fPL)^ 
and a rule to Ihew caufe granted ; S^yl^y 3 * 
time obferving that there was no evidence of 
of dealing between the p irties from whence it migl|^^^b% 
inferred that iiiterefl. was tacitly agreed to be taken, 

yf* 

Gafeltc and Mcyfey now fiicwed caufe againft the rule, 
and cont'^nded that intereft ran upon money lent, thou^ 
tliere was no contrnd exprefs or implied for that purpofe; ‘ 
becaufe the lender would otherwife lofe the benefit which 
he might make of his capital in the mean time, for the 
accommodation of die borrower ; and the lender ought in 
equity to be put 111 the fame fituation'as if he had ap^ 
plied his principal to his own ufe. In Vernon v. Choi* 
mondeky {a) the Court of Exchequer all agreed tha^ the 
jury might give intereft on pronqifforyr4»6t^S; J^lls of 
exchange, and for money lent. ThS fame waa Jblsld in 
Blaney v. Hendricks (^), where the rule for allowj^g 
tereft was extended to all liquidated fumsi' thMgh 
balance there arofe upon an account ftated 4 

due for goods fold and delivered. Lord Hard^t^ 
before allowed intereft upon an account ftatedj 
nvel in 1751 ; and this Court gaV 4 

> 

{a\ In 1723^ JSunk itg. 

{b) In 177*. in ^Sl 4 c*y$l. Rnd 3 Wtlf, 20^« (c*) % 

9 * money 
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money lent to the time of the judgment in Robinfon v. 
• Bland (a). In Tre/awney v. Thomas (i) it was given upon 
money advanced for the ufe of another : and Gould J. 
there recognized the general rule to allow intereft upon 
money lent both at law and in equity. 14 Fin, Abr, 4j;8. 
tit. Interejl C. refers, amongft many others, to a cafe of 
Afiton V. Smith in 1726, where intereft was decreed for 
the yearly balance of a renewing account. [Lord Ellen* 
borough C. J. That looks like an agreement for intereft, 
to be colleftcd from the a^ls of the parties on prior ac- 
counts ftated. But is it ever allowed except upon fecu- 
rities for money payable at a certain day, or by agreement 
exprefs or implied ? Was it ever given upon a covenant 
for rent ? In one cafe where arbitrators had awarded it 
upon a fum to be paid, the Court fet it afide.] In 
Farqtthar v. Morris (c) it was referred to the Mafter to 
compute intereft as well as principal upon a bond for a 
certain fum generally, without naming any certain day of 
payment, and though intereft was not exprefsly referved, 
which is ufually done in fuch inftruments : how then 
can it make any difference where money is lent generally, 
without writing ? [Lord Ellenbovowrh C. J. The money 
was due^n the bond immediately, no future day being 
given.] The recent cafes of De HavUland v. Bo*iver^ 
blink (J), and De Beniales v. Fuller (c), where intereft 
was refufed, were a£lioiis for money had and received to 
the ufe of the plaintiff'*, but that is different from money 
aftually lent by him to the defendant. 


225 

1812. 

Calton 

againft 

Bragg. 


Bitrrough contra. There is no more reafon why In- 
tereft (hould run, without an agreement for that purpofe. 


(a) In 1760. 2^:«rr. 1077. 1085— 8. {h) lH.BIac> 202 , 

{c) 7 TcrmJicp, 124. i Camp}, N. P. Caf. 50, 

(c) % Car.ipb.j^zt, 

You XV. 


Q 
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Bragg* 


upon money lent, than upon money had and received, 
where it is now admitted now not to run : the difFcrence 
is merely technical and verbal. In many of tlie earlier 
cafes cited there mull have been other circumilances, not 
flated in the books, from whence the courts collcfted the 
intention of the parties that intereft fliould run. In Ro^ 
hinfon v. Bland that intention was collefted from the fa£l 
of a bill of exchange having been given for the money 
lent, Vvdiich always carries intcrell, though the bill was 
void in law. In other cafes it has betii colle£led from 
the ads or declarations of the parties, or from the ufage 
of trade {a). The Mafter of tlie Rolls, in Parker v. 
llutchir.jon (/’), upon the information of liOrd Kenyon in 
1796, ftatos the rule as then aded upon at Guildhall to 
be only to allow interell on promiiTory notes and otliei 
written fccurilics for money payable at a day certain; 
or (as he adds in Upton Lord Fernrs {c)^) payable on 
demand, from the day of the demand ; and fach hasedong 
been the gonei\ uiidcrltanding. 

Lonl Kr.LLNHOROUGH C. J. It is not only from de- 
cided cafes, \\ ]\ere the point has been raifed upon argu- 
ment, but alfo from the long continued pradicc of the 
courts, witliout objedion made, that we colled: rules of 
law. Lord Alan s' fit ul fat here for upwards of 30 years. 
Lord Kenyon for above 13 years, and I have now hit here 
tur more than 9 years ; and during this long courfe of 
time no c.ifc has occurred where, upon a mere fimple 
co’utrad of lending, without an agreement for payment 
of the principal at a certain time, or for intereft to run 
immediately, or under fpecial circumftanccs from whence 

[a) Viile Eildo-wes \,IhoU,iS, Luu^l. 375, 3 ^cj. 133. 

(<•■) jr./.Soj. 

i-l a con- 
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a contra<S for intereft was to be inferred, has intereft y 8 i 2 . 
been ever given. The mere form of the count cannot 

® Calton 

make any difference in this refpeft ; for in mofl cafes it 

BvACiO, 

happens that a plaintiff* may either Itatne his count for 
money had and received, or for money lent. If intereft 
were due in this cafe, why fhould it not alfo be due 
where goods are to be paid for at a certain day, when 
that time arrives, as Baron Mojitagu in one of tlic old 
cafes is ftated to have held ; or in anv other cafe where 

' y 

money is to be paid at a certain day ? Thole cafes prefs 
clofely upon the prefent. If there were any general rule 
for intereft to run upon money due, wliy fhould it not 
be allowed upon all book debts ? Juries would give car 
readily enough to fuch a direcflion : but I dare not vary 
from the pracfice which Iras long prevailed in all die 
courts of Wifiuiinfer-halL If it be fit that the w liole 
courfe of our proceedings in refpeft to giving intereft 
lliouW be recall, it mufl be done by acl of parliament. 

Where one direcfls his agent to advance money to 
another, what difference can it make as to die point of 
intereft, wlicllier lie afterwards counts for money had and 
received, or for money lent. If intereft \vc:re tlemand- 
able gcnoi'ally upon money due, wliy lliouLl it have been 
thought neceffary to intiodiice, as it Ji.is prevailed in 
practice, a pailicuin' count for intereft agreed to be paid 
where the law would have given it without fuch an 
agreement. But in fael there has been no inilancc of 
its being allow’-cd except upon written feciiritics for the 
payment of money at a given time, or upon an exprefs or 
implied agreement for it. The judgment of Lord 
field in the cafe of Robinfon v. Bla?jdy and of the eminent 
Judges who fat with him. fhews diat intereft is not due 
without 3 contrail for it ; for they would never have 

Q a reforted 
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Ca l r o 
Bragg. 


reforted to the argument of intention to he coUc£teJ 
from the giving a void biJl of exchange, in order to fup-^ 
port the claim of intereft, if the law would have given it 
without, upon the mere loan of ifloney. Where a balance 
has been fettled upon an allowance of interell in a bank- 
er’s books, that is an admiflion by the party of a con- 
tracl to pay intcreft on the fums advanced to him 
by the banker. The cafes i»i equity alfo Ihew the 
underftanding which has prevailed upon this fubjeff 
not only in thofe courts, but alfo in the courts of law ; 
as Lord Alvanlcy^ when Mafter of the Rolls, ftates in 
Parker v. Hutchinfou, that he had received the rule there 
laid down from Lord Ken\ony a'l derived from the prac- 
tice adopted at the fittings at nifi priiis. It was faid 
indeed in Blaney v. Hctidruk that intcrcil; is iluc upon ull 
Ijqu'ulnicd fu!fis from the inPtant the principal becomes 
due and payabh' {n). Dut thofe words mull be taken in 
a rcflri(^led feiife, and I mull imck rfhiiid by lliem fome- 
thing more than an account flaled. If an account be 
Rated, and the nature of the franfaclion be fuch as to 
afibrd evidence ('f an agivemciif for inlcrefl, as if it be 
lliewn to Iiave be('n allowed before upon a prior fettle- 
ment of accounts, tirai it maybe warianted. But if it be 
Miideidood as extending the claim of iiitercft upon money 
lent generally, without any certain time of payment, or 
any agreement for intcrcil expreffed or to be implied, I 

(f;'' It is fo llatc.l in rcpoit of ihe cafe in z Bio:. 761. But the 
flatcnunt in /r.*/,”. 2C6, is >i.il '‘upon actonrt ftated between 
nuTvlunt atirl mciclianr, i oairy iiitcrcft from the time it waf 

InpinlatoJ v/liicli is more riAinly referable to an implied contract 
hy the of tiadc, S( c ulf) iVi (• v. inUcltt 71/. 7 G. z. L.irnsi^ 
where, in an action for ooods fold and delivered, the jury, upon the 
c.vecution of a wiit of inquiiy, h.id allowed intcreft for the balance a£ 
the account due to the plai/inif: but the Court were of opinion that 
ll:c niquililion ftioulj be fet afidc. 

ihaU 
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fhall expeft a body of authorities more ftrong and con- 1812. 

Jident than has yet been broiitirht forwards before I can — 

venture to fay that it is aIIo\VabIe by law. Hitherto it 

iiHAGO. 

has only been allowed upon written ci'intratxs for the 
payment of money at a given day, and upon contrails 
exprefs or implied for the payment of intcreft. If it be 
fit tliat the rule ihould be carried further, it muft be done 
by the legiflature. 

Grose J. The qiiefllon is whether upon money 
lent generally intereft is to be given ? If it be, from 
v/hat time is it to run ; from the receipt of the money by 
tlic borrower, or from the time of the demand made by 
the bringing of the ad Ion ? During all my experience 
I have never known intercR given upon money lent, or 
upon money due for goods Ibid, or in any other cafe but 
upon a coiurad for intcreft exprefted or implied. It is 
the ^.ndcr^s own fault if he do not contrad for Intcreft 
when he advances the money : but tlie law has long 
been fettled as I have ftated. Why fliould intereft be 
paid at all without a contrad for it ? If tliere be no 
proof of a contradl, it might be given agaiiift tJic inten- 
tion of the parties at the time of the loan. If they did 
not then contract for intcreft, it fhews that they did not 
mean to referve it. To allow intereft. therefore in this 
cafe would be inconfjftcnt with the pracllce which has 
long prevailed in Wdjlmhijlci'-hally and to the general 
underftanding of mankind upon the fubjed : it would 
jiot be Teafoiiablc but unjuft : there is uniform ufage 
againft it, and the claim is unauthorized by law. 

Bayley J. {a) I entirely agree with the reft of the 
Court. Adions for money lent are continually brought ; 

and 


{a) L( Bfuih J. was abfent as before. 

Q 2 
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Cali f»N 


and if any inflance had occurred in which intereft had 
been allowed, it would have been adduced : and none 
having been flated Ihews that the con ft ant practice has 
been to difallow it. 

Rule abfolute for entering a nonfuit. 


3nd Another, Afligaeer of Hill, a Bankrupt, 


A rcnnjH Iinv- 


in',r 001 

1 M 0 1 1 1 f e d 

an act 

.1 1) iri k- 

iiiptcy 

n 

j8ic, 1 

I’pon 

wliit *' 

a eom- 

miftion 

1 ilintvl 

on tin 

1 It oi 
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V iX 1 1 , 

^>nd tl' 
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, f'li tin. 

;dh oV 

V'’' cv, 

levied . 
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cntiun 

It the' 

Iji’ .-i 
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laiullui 

d lot n 


■Ml d^bt 

of (iCOl 

' , lilld 1 

wbicii 

1 e fold 

tl'c - e 

1 's l-t 

tl'.c ren 

int on 
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i .'inl 

azii ol 

? V, 

l(.i 52c 

• and 

one ot t 

!iat fnm, 

\\ ben r 

1 A t l], 

paid tile la nl- 

h.rd i.]n/ f,,r 

one yt.. 

I ’s lent 

in ai u . 

■1 . I-.eld, 

in an 

afiioii tor 

tenant 

th 


cigainfc LoPJis, Bart. (i.}. 

IIS w:\s an aclion brought againft the ftierift' of 
Devon for money had and received to the ufe of the 


ri!iviMo\',rtl'v j8io, acommiirion illucd on llie 21ft 

;Ah vi ';r, I V, of Jn/ji/nry 181 f, and the aflignment to tlie plaintilfs on 

JfVK'M AM ^ ' 


baiiLriipt at the fult of James D(huar(ls, 60c/. and 80/. 


II' an aciioM tor inoney i.ati and icctMvtil, bion^Itt by tbc afT'p,iuL^ of tiie baikii-pt 
tenant a^.unfl tlic Ir.eiilf to lerovti tin- wboK amount oi tin (nni il'.at the jiiO'" 

petty in I I'c pooils iK’in^ than^cii l)\ ll.c ait oi l'.inkinptr\ ami eoimnilliun, ind 11,111/- 
Icind to the Jiir-nces 't !-‘y ■ijin:li fln 1 i^r to pi c iha' li, limJ paid ovei tia mniuy 
to the biullotd and ee< t nt t n eu diioi l.i Ioil In; had lu Me. ol the commilTlon iTm d ; and 
not in;:; inch piooi, tlnd he uas hablc ior toe ninr i.jit to the afTip^iiec*^ and tliat 
he w.o. not entub d to ili <h.c> the iaoL paid o\tr to the land! id, as for the year’s iM-t 
in aiK.'ti, niulf r tlie flat. X c i^^J. a conimifhon oi hankuijjt not btiiip- an av. - 

within the meaninj; ol th t fLitiit. whuh I'liufts that no rro, ds nin.n dtrndtd inc- 


mil. ^ lhall lie nhen by 1 it tue of any cxm'/iai, unlrfs the txcdinoii cicditm (IiaII, 

Jc i.-vrvi! cf fjcr yooJs /i Vii: L^f ti.c hjjtSy pay to the landloid all aireais of iciit nut e>.- 

cctdnij.; a \ f at s lent. 

(.0 Note of M, and 6’ 
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viff claimed this fum as a dedu<Slion; and Graham B. at i8ia. 

the trial inclining to think that a comniiflion of bankrupt 

might be deemed an twccutioji within the equitable con- and Another 

itriidion of the Hat fo ' to entitle the Lyifi,'Bart 

fljeriH to this dediiclion, a verdict v/as thereupon 

taken for the plaintifl^> for th- finn levied, after df‘du6l- 

ing the rent paid ; with liberty for the irlaintifTs to move 

the Coiirt to add 140/. t(> the damages, if the Court 

Ihould think iliut the yea/s rent to the landlord was uiv 

<luly paid. A rule nifi for th it purpofe was accordingly 

obtained by Horiict in the iail term ; when Lord Ellen- 

horough C. J. 1 lid tliat a coinmilhon bankrupt liad been 

fometinu'i, e.dled a liatutalde execution : but though it 

might be laul to be rimilitudlnary to an execution, it wa'=^ 

not an execution. 

Lenr Serjt. and Dampier now flu’wed caiife, and cour 
temitnl that the iheriff had a right to retain the i^oA 
paid over to the landlord. The latter was entitled to 
diltrain lor his rent as long as the goods remained on the 
premifes, iiotwithllaiullng the title to them was changed 
by the bankruptcy, becaiife the goods are liable in refpecl: 
of the ^dace where found, and not of the perfon to whom 
they heloiig. It was fo decided in a cafe ex paite Plum- 
mer {a) \ and conformably to tliat dociiion it was held 
in Butkley Taylor {li)i where the goods of a tenant, 
who had become bankrupt, w^ere fold under the comniif- 
fion upon the premifes, and the landlord bought a part of 
diom, T.hat he might retain the amount of the half-year’s 
rent due to him out of the price due for the goods, in 
this cafe the plaintids, who are the adignees, could 
41 ot have iviiioved the goods of the b.mkrupt from oil' 

U) X Aik. 103 . {h) 2 ram Rep, 600 , 

Q d tilts 
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a3» 

1812. 

Ia:e 

and Annthcr 
again]} 

Lor£s, liaiT. 


the premifes, without fatisfying the landlord his year’s 
rent ; for a commiflion of bankrupt is an execution in 
the firft inftance, and falls within the equity of the ftat. 
8 Ann. r. 14. ; and was fo confidered by the Lords Com- 
miflioners of the Great Seal in a cafe cited by the Lord 
Chancellor in giving judgment in the above-mentioned 
cafe cx parte Plummer. If that be fo, the plaintilFs can- 
not complain of the flieriff's having paid over to the land- 
lord the rent which they were bound to pay, [Lord 
Elknboroiigh C. J. The commiflion operates as an exe- 
cution ; bat ilritfly fpeaking execution is only on a judg- 
ment. The cafe determined in i Atk. fhews it not to be 
an execution, inafmuch as it will not prevent the land- 
lord from dillraining. Here the fheriff has taken in exe- 
cution the goods of the aflTignces, inftead of the goods 
of the tenant. How then can he have a right to retain 
out of that fund which he had no right to take ; or how 
can the landlord claim his rent out of the hands of a 
M'rong doer ?] The fheriff knew nothing of the a£l of 
bankruptcy when he levied, and was therefore bound to 
take the goods and make falc of them according to the 
exigency of the writ ; otherwife he would liave been in 
contempt. It appears that the commiflion did not iffue 
before the 21 ft, and the writ was returnable on the 23d. 
He could not therefore perform his duty without paying 
a year’s rent over to the landlord. The landlord would 
have diftrained h.td there not been an execution under 
which he was entitled to his rent. 

Horner -xnA R. Bayley, zontiz. The fheriff has paid 
over the money in his own wrong, out of the goods of 
the affignecs, which he had no right to feize. The land- 
lord fhould have diftrained for his rent while the goods 

12 were 
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vrete ftill on the premifes ; inftead of which, being the 1812. 

judgment creditor, he preferred the fecurity of his ex- ^ 717 " 

ecution ; and that having failed, all the rights derived and Another 
from it muft fail alfo. Lorir^tet. 

The Cot4rt{a) here obferved that the learned judge’s 
note omitted to ftatc the date of the payment by the 
flierifF to the landlord, whether it was before notice of 
the commiffion : and inquired of the counfel refpefting 
it. The counfel not being able to fupply that fa 61 : from 
their notes of the evidence ; the Court then faid that it 
lay upon the defendant to ftiew that tl)e payment waft 
made before notice of the commiflion, and ordered tliat 
the 140/. fhould be added to the verdiG, unlcfs it could 
be Ihcwn by reference to the learned judge’s note that 
fuch was the fact. 

(<j) Le Blanc J. wa<> abfent as befoic. 


Doe, on the Demlfe of Church and Another, 
agahift Barclay {a). 


^Tuefday, 
Beb. iiih. 


A 


RULE having been obtained to flay proceedings in 
this ejectment, until the IcfTors of the plaintiff 


fhould pay to the defendant the colts of a former ejeft- 


Tliougli the 
Court may ftay 
profcctiings in 
a new eject- 
ment until the 


ment brought by the defendant for the fame premifes in 

the Court of Common Pleas, and alio the damages and between the 

^ fame parties, 

cofts of an a£tion for mefne profits, wherein the dcfcii- and dio the 

J -rYlirr Cv>lts ot an ac- 

dant recovered agamli the leilors of the plaintill j tion foi mefne 

pjofits depend- 


ant thereon, 


arc paid; yet they will not extend the rule to include tlic damapres in the adlion for 
the mefne profits, however vexatious the proceedings of the prefent Icllbrs of the pUia* 
tiff may have been. 


(a) Note of M. and S. 


Dampier 
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1812. 


Doe, 
Deflee of 
Church, 

o^ahfi 


Dampicr now fhewed caufe, and admitted that he 
could not refill the rule as to tlie colls of the former 
ejeflment *, but Hated that the Court had never gone 
farther, and extended the rule, as it M^as now alkcd, not 
only to thofc cofts, but to the damages alfo recovered in a 
collateral adlion. 


in fupport of the rule, clt>^d Doe d. F/fiehurd \ . 
Roe{ii)y where the cods of the ac^lloii f.e* mcTnc ptofits 
were included in the rule ; and produced alfo a rule ob- 
tained in this Court in Kajhr term 1806, to (lay pro- 
ceedings in a former ejeedment brought by the lefTors 
for the fame premifes, until the fame coils both in tlie 
ejcclment and in the action tm- mcliic profits wore paid. 
Thefe coils he faid it appearcvi by the ailidavit h.id iK'vor 
been paid ; noiwichilatiding wliich, tlie lellbrs of the 
plaintlil', in defiance of that rule, liad brought the pre- 
lent cjcclmcnt, which was fiuh a contempt td* the 
Court, as, coupled witli their other vi’xatious proceed- 
ings difclofed in th(‘ ailidavit, might well warrant tlie 
Court in now adding the damages as well as coRs in the 
adion for mcfiie profits to the rule prayed. 

Lord ELLi'MtOitouGTT C. J. Tlie grounds on which 
the rule was made abfolute in Doc d. Phnhard v. Roc do 
not appear upon the report. The Court however, f 
think, in no cafe has gone farther than to ad upon tlie 
loRs of a prior ejectment, and, as appears by the rul(' 
now produced, upon the colls in the adion lor mcfiie 
profits. But I do not find tint it has gone fo far as to 
include tlic damages ; and we think it would not be pru- 
dent to go beyond the former rule, not witli Handing the 

(,2) 4Z.r/?, 5X5, 


extent 
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extent of vexation which the affidavit difclofes. If any 
thing can be made of the difobcdieiice to the former 
rule, it may be moved by way of attachment. Let the 
proceedings be flayed peremptorily i.ntil the flril day of 
next term, unlcfs the coils be paid within two days, and 
farther until they are paid. 

Fir Curiam (a). Ordered accordingly (^). 


1812 ^ 

Doe, 
Leliec of 
Cni'vcit, 

apjiiii? 

Bakcl^v. 


(/?) Lv J. vvn*; abflnt as bcfoie. 

(/■) So in Cccki- V i J/. L'Lc. 10. the Coint of C. P. rtfured 

to li.iy till il,(. .,\Jj and c.'Us rteovcicd by the jdainti/T 

againd the defendant in lv\ 0 io finer a<[nous, undci ihc fame ciiciim** 
Itam.eS), wcic paid 


Pratt aga'tnjl Groomf. (<•?). 


Tuejday^ 
I'ch. iitK. 


’'Jj TRESPASS tjuare claufuni fregit, parcel of Fru lilcnd 
in tlie parilli of Totternhot' in the county of Bedford. 
'.Shore vrero other counts laying the cl(>fe in tlic parifli of 
Eaton Bray ^ and in Totternhec and Eaton Bray. The de- 
fendant pleaded the general illue ; and adly, after aver- 
ring the clofes in tlie didcrent counts to be one and the 
fame, tliat tlie locus in quo is parcel of a common field 
called Een which is divui<*d into allotments holden 

qf tltc lord of tlie manor ol I'.afju Bray, and within the 
jurifdiftion of tlie lect jury of the faid manor. The plea 
then fet forth a culLom for the lect jury to meet at cer- 
tain fpccified times, and to fet out the bounds of the 


In trefpafs 
qiijit; (Idufum 
fu^it if the de- 
fendant plead 
the gemral 
iltuc, and alfb 
a fpecial j uni- 
fication that 
the locus in 
quo was part 
ol a certdhi 
rt'ijimon field, 
wli’ch was th' a 
allooe.i to hint 
by llu Icjt 
jur\ ol tl'.e 
manoi ; and 
llie plaintiff 
reply and new 
alfign lo the 
IpLCial p'ea, 


difl’erent allotments in tlie common fields 


'"■!»« th. 


manor : that the defendant was feifed in fe.? of a certain 
allotment within I'en Mead holdcn of the lord, and Mutliin 


lalsof tlie clofes 
fierpaflcd upon, 
tliat the clofei 
newly alfigncd 
are tlilTcrcnt 


from ti e defcndjnt**^ allotment ; if in faff they be the fame, the ddendaut is cntilled to 
a vt'id'<:ioii tlic ifiliL iq^uii ihe new affignincnt- 


{a) Note of Jlf. and S. 


the 
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1812. 

Pratt 

againft 

Grooms. 


the jurifdiftion of the lect jury, and adjoining to an allot- 
ment alfo within Fen Meady &c. pofTcfled by the plain- 
tiff* : that the jury fct out and determined that the locus 
in quo was parcel of the faid allotment of the defendant, 
and was his clofe, foil and freehold, &c. The plaintiff 
in his replication, after fetting out the abuttals to the 
clofes in each of the counts of the declaration, concluded 
thus : Which faid chfes above newly ajf(rned were and are 
ether and different clofes than the faid allotment or piece or 
parcel of land of the defendant in his faid laf plea mentioned. 
To this the defendant pleaded not guilty. At the trial 
before Mansfield C. J. at the lail alfrzesfor the county of 
Bcdfirdy the plaintifTs counfel, in opening his cafe, did 
not protend to be able to prove a trefpafs any where but 
on the fpot allotted to the defendant by the Icet jury : 
whereupon the learned Judge diredfed the jury to find 
for the plaintiiT on the general ilTac only, and for the 
defendant on the not guilty to the new afiignment^ 
which they accordingly did. 


Mellon Serjt. in Michaelmas term obtained a rule nil! 
for a new trial, or to enter a verdict generally for the 
plaintifF, notwithftanding liic verdict for the defendant 
on the other ifTue. 


Serjt, now flicwed caufe, and contended that the 
plaintifF under this form of pleading had no right to flicw 
a trefpafs in the place which the defendant by his plea 
claimed as his allotment : for by his new aflignment the 
plaintifF had waved the trerpafs to which the defend- 
ant had before pleaded in bar. In fupport of this 
he cited Bull, N, P, 92. Freefon v. Crouch {a), Free^- 


{a) Cro.Eliz 491 . 


Jim 
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Jlon V. Standford [ a ). 1 { JVilliams ' s ) Saimd . 299. ti . 6 . 1812. 

and 2 Sound , c. 

Pratt 

egainji 

Lord Ellenborough C. J. faid, there could be no Gkoume 
doubt that the not guilty to the new aiTignment put the 
whole of it in iflue, a part of which was that the clofe 
was different from that mentioned in the plea. The 
Court therefore thought the direction of the learned 
Chief Jiiilicc at tlie trial right, but they gave the plaintiff 
leave to amend on payment of colls. 

Grose J. had left the court, and Li: Blanc wa^ 
abfent at Horfcviotigcr-hme. 

(/}) Crn, Elh, 


Cook aznin/l Jonks, Rueve, and Benwell ( a ), ‘ r ^^, 

'PIIE defendant 7A7i-7r(//, having confeiited to become Where an an- 
X nuity was 

furety for the other defendants for the payment of pranced by 

ail aiinuify of 70/., executed certain fccurlties for that whmn^ was 

pnrpofe, at n meeting ludd between all the defendants, ' onIy'\*\hKty 

and f)ne an aecnt for the plaintiff, tlic pur- Joi- the othei 

t hafer, who vdderve*! to //r/7‘r(;</7 that he would not be nfe the conh- 
«■ 1 ’ r r 1 r 1 1 1 i denstion-moncT 

called on to pay, except in c.de ol deiault by the other vNasin fa£t ap- 

defendants. Pieviuus to tlie execution Whitehead paid 

down 40c/. (the coufuleration-money) in bank notes, wiitn 

' tiic money was 

paid down npon the tabic, .ir.d coii^Ced over by them all, and the icccipt ol it jfi^ned 
by all, it was properly Hated in the memorial as a ment made to the three. 

And tlun7"h the deed and memorial Hated the confideralion-money to luvc been paid 
by the grantee by the hands ol his agent, yet as it alio appeared by the lame in- 
Hmments tlut a part ot it was the money of a third perfon ; that was held to be no ob- 
jt^ion ; for either was the agent in fad of the foie grantee, ot impliedly the ag;enr, 
wnough tile mc<liimi of the grantee, for fucli third pcrioii aifo, whofe intetcH was Hated 
.n the deed and memorial accoiding to the truth. 

And one ftamp as for one annuity is llidideur 


(.;) Note of Jf. ar.J'o, 


wliich 



CASES IN HILARY TERM 

which were counted over by the three defendants, each 
of whom declared the lame to be correct, and thereupon 
executed the deeds, and figncd the receipt for the money 
on llie back. Jones paid one half of the money to Reeve, 
and retained llic other half, and Benwell never received 
any part of it-, but no coin'orfarion as to its diflribu- 
tion pafib.! in t-he hearing of Whitehead. 13 ut Howard, 
the perk)n mIio negotiated the annnity for the plaintiff, 
kiv'w that Bcnwell was to be the guarantee. 

Tire defendants obtained a rule nil! for fctiing afide 
the judgment figncd, and the execution iiTued againll 
BtnivAU ‘tkd fur cancelling the warrant of attorney on 
die following obj''(' 7 tions ^ iff, That the deed and memo- 
ri;d fated the confideration-muney to have boon paid to 
Jone^iy Reeve, and Benvull ; although no part of it was in 
facl: paid to Bcnwell, who was merely a fiirety, and 
kno\\M to be fuch to th? plaiiitiff or his agent. 2dly, 
‘I iiat ti.e deed and memorial Rated the confdcration- 
money to have been paid by the plaintilT, by the hands of 
Jl'Lht. he id hify agent; whcroa.> 70/., part of the money, 
was onj Kuig^^y and was paid by Whitehead as Kin^^ 
agent TO that amount. 3 dly> That the dcrcd and memO' 
rial comprifed in fubffance two fpeciiic annuities, ope of 
(vH. to Cezh^ and another ot 10/. to King; whereas 
it was only llampcd and memorialized as a fingle 
annuity. 

Park now (hewed caufc againff the rule, and adverted 
to the memorial as difcloffid by the ailidavits, which, in 
rolpecT of the iff and 2d objedtion, he admitted did Rate 
that the conridcration-moiicy was paid by the plaintiff to 
the three defendants by tlie hands of Whitehead his agent; 
and as to the 3d ohjcclion, he admitted it alfo Rated that 

tiu. 
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the phiintifF in the indenture declared the money to 
have been paid by IVhiU^haul onhehM of liimlclf (the 
plaintiff) and George King ; i. e. 420/. on behalf of 
himfclf, and 70/. on behalf of King, and that the plain- 
tiff, his executors, &c. would ffand poffeffcd of the faid 
annuity on behalf of hiinfch and King in proportion to 
fuch rcfpecSlive payments. Ho contended however that 
the memorial contained the fubllance and true import of 
the tranfadboii. F()r, r It, the mode of diltiibution adopted 
by the defeiuLints after tlie money was paid did not the 
i(‘is make it a payment to tlicm all ; it liaving ])ecn ac- 
cepted, as between them and the grrmtee, as a payment 
made to all, received into their refpet'live iiands, and lb 
acknowlcd^i ml to be by their figii Uurjs. 2diy, That 
IVJ'itch.jJ paid the money as the agCxit of tlie plaintiff and 
of liim only ; lu^rwitlfflanding the pLintih' might be ac- 
countable as a trudee fer a portion of the annuity to 
Khg. And jdly, that In, appearirg? to be lb account- 
able dill not prevent tJie deed from operating as the 
grant of a fingle .niiiuhy to him only. 

Tobplng^ ALirryjiy and ]V, E. Taunfr.ny m fupport of 
the ride, cilcfi the cale ol AJ^r^v v. ALulrtth [a)^ where, 
upon a finiilar objvX'ti-:n to tlie hrll, it was iiekl m E.m. 
Proc.y that as Sii Ah Alatkreth liul received no part of the 
confidcration-money, although he was prei'ent when the 
money was paid to AlartindaJc^ and affented iliereto, and 
figned a receipt for it ; the memorial, which llateil tlie con- 
lideratioii of the annuity to have been money paid to him 
and AlartindaUy was bad. [J^ord EUvnhorough C. J. faid 
that lie believed die opinion of the learned judges liad 
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iS/::. Hot been exprclTcd upon that point: at lead he was fitre 
that he had not concurred in any fuch conftru£lion of the 

Co#K ^ 

^uinji word ** to.” In this cafe he obferved that the money was 

JoN£s. down in Bemvcirs prefence, and counted by him; and 

adeed what more Bemvell could have done to make it a pay- 
ment to him : would it have been more fo if he had put it 
into his pocket ?J It was knowni at the time that Bennvell 
was a mere furety, and that the ''onfideration-money 
therefore was not paid foi his benefit, but for the bene- 
fit of thofe for whom lie was furety : and the very object 
of the annuity aft («), which direfts the confideration of 
every annuity to be fet forth in the memorial, will be 
fruftratod if this be held fiilRcient. In Straton v. Raf- 
fall {b) it was determined that the furety was not charge- 
able for the receipt of the confideration-moncy of an an- 
nuity, though he had given a receipt for it. This me- 
morial fiiould Inve Rated the confideration to have been 
paid to Jones and Reeve only, and not to Bemveh ; which 
would have been a true fotting forth of the tranfaftion. 

1 Tpon the 2d objeftion ;a perfon who pays money for others 
is to be ccnfidcrcd the agent of each of thofe to whofc 
benefit fucli payment will ciiurc : Whitehead therefore 
fiiould have been defer ibed in the memorial according to 
the reality of the trair'hftion, as the agenP*both of the 
plainliiT and of K'lng^ to the latter of whofe benefit a por- 
tion of the money paid will enure. 3dly, The Itamp af- 
fixed is applicable to the grant of a fingle annuity only; 
whereas the deed muft; be confidered as working a fepa- 
rate intoreit in the plaintiff and in for different 

portions (jf the annuity : or if not fo, at lead as amount- 
ing to a declaration of truft by the plaintiff in favour of 


jy Ccr. j. r, 2$, 


(h) H Tfrm Rc^. 566. 
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Ki^fg to the extent of his purchafe ; in cither of which 
cafes the llanip a/lixed would he infidficicnt : for if it 
operated in law as two aiiriuiries, two ftainps would be 
requifite by the flat, 48 (m-. r. 14^ if it were to be 
confuiered only .is a dccl.iratioii of ivuil, there Ihould have 
been an additional ft. imp 01 i/. loj, by the fame a£t. 


24X' 


Cook 
JoN^ • 


Lord Ellenhorouch C. L It Inis been a fubjed 
of regret ever fmee die fiat, r 7 Gto- 3. < . 26. palled, that 
it has nor attaincii tlu^ thereby propofed, and it 

lias been nnicli i.inientod lliat the deeifions founded on it 
have not e^irrie'Jl with then' that kill approbation which 
it is always defn. ible iiioiild lollov/ the declhom' of courts 
of juftice. IMoll certainly the early decilions upon this 
ft.itutc, requiring that all the res geiLe Ihould be dated 
in tlie memorial, liavc made it extremely iliHicult to en- 
roll a memorial oi an annuity with any fafety to the 
parties interefted, witliout reciting verhatim 111 it all the 
inftrunients tor fecuring the aiinuily. Giving the fulleft 
merit to the intentions of the framer of this ad, it has 
proved an inconvenience to the very objects whom it was 
intended to rclievi’, by iiurc.ifmg llie iia/ards fd lending 
money upon this fpccies of feciirlty, .urI < • jidequently 
enhancing the terms of borrowing upon it . .nid tan this 
be confuiered as a boon to tlic enronim.ite ptiron.s whofe 
interefts were meant to be piot' deil r It may hr olqcdcd 
to me that I have concurred in foint- of thofe unfatisfac- 
tory judgments. I have indeed, in didi'rence to former 
authorities, left myfelf bound to concui in decifions 
which I regretted at the time ; but i^- not for rnt' to 
break up the current of decifions wdiich have palled both, 
in the courts of law and equity ; tliough it is open to 
every judge to record his regret *, and I Ihall he happy 
VoL, XV. R when 
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v/hen the time 'arrives that a new aft of parliament, and 
one more congenial to the intereft of all parties, fhall 
be fnblntutccl in heu of the prefont, with the conftruc- 
tions which liavc bieii put upv)n it. 7 he letter of the 
aft \v:vs very early hep.nt^'d from. It loivS been deter- 
inmed thjt a uK'.rKaiial of every (ked, ccc. whereby an 
annuity ih.'li i.j h ren a lull and ample flatc- 

iiu-nt ot tveiy partu ulur containetl in it, more full than 
what r fluMild ll•^e ink ,*red to he' from the 

litcial (iirrc'don^ coutain-. d in tlic firfl feftion cf the aft, 
wliich T (Imuld liave bi 'm content to luive follow"ed. 
I5ut I ninll wovw' fuVmni to the diCv ihonr, whieh Irave efta- 
hlillied th.h it i) not fuiu< lent rnc/ely to Uah' that which 
’ . ilierc in teiius r(<;ivh'"'l. 'When the lame feftit'n requires 
tlie confnlerati in oremrdd i.itionsof granting the annuity 
to be fel forth, and the f*. ft ion, wliich fjys that the 
coulidcration lhall Le in money only, requires the name 
nr names of tlie perfon c)i perfons hy whom and. on 
wjiolc behalf the coiindorntion fa, ill be advanced; I flioiild 
have though it iuikeiont to Uate the confideration-money 
aftually paid hy the ppyrnto'. : for it Is not required to 
It ate the very perfon to wraun the money was paid for the 
grantor ; and wc cannot log: date. But it is to-d;iy cop- 
teniled to be further riccclTary that the different pro- 
poitions in wliicli money, lopafTing from the granteCj 
j].\. been raifed, fhould appear ; yet the aft is filent 
upon th it fnhjecl. 'The objoftions to this annuity arc, 
that the ;leed and int’Ciiorial ilate tlie confidcration- 
iTiou^y to have been paid to all tlu' defendants, rdthough 
no part was paid to Uennvt'lL But tliat ftatement is ac- 
rording to the fift, and alfo according to the legal effeft: 

tlie tranlaftion : for all three w^re prefent when the 
money was in fact paid down upon the table, and 

Berm' ell 
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Bennvell I believe at^lually counted it. The party pay- 1812. 
.ing therefore put It potentially into the liands of all tlie ^TwiT 
throe, and if he had put it into their pockets, I do not 
know tliat he could liavo done more to have lived it as 
a payment to all of them. It v'as afterwards indeed 
to be divided between two, according to an arrange- 
ment amongll tlnnnfLdvt*® : but that will not deftroy tlie 
edec^ of it in relpecl to tl.e cranOv, as a payment made 
ro all the three, who as grantors were lee.ally enritLJ to 
receive it. 2dV, It olijecded that IV J^'LLnid is only 
11 iti’d to be ag^.nt for die plaintill' a*, and not lor 
and K’fig ; and that th : ad requires tliat the ivain ? 
or names ol the peifon or pindoie^ by Vvhom, and on nvl>‘ v 
tile cordideration, or an j part i}.crcjf\ lhall be ad- 
vaucetl, flrall lx- fel fortli. In fad Iiowover iil/ih'head \\\^s 
the agent for to wliom alone tlu' annuity was tf: lie 

granted, though Coc.h w is .ifti rward , to be aca (uintabie 
for a part of it fo King, ];ut if Cn be c: nfaic’-cd 'U, 
agent Jor Ki/ig as t (3 pait^ tir-m IK'". ^A'ndy bt'iny d..* 
agent ot Coch^ was to a certain extern the aj’ont a]f'> fci' 

King; aiul that fact, ii it were net elTary, is indullii- 
oiilly Hated in trie deed and memorial ; for it is llatctl 
that 70/. gf the coiillderation-money was tlie money of 
King, So tliat quaciiiiijue vad d.ild. it is properly fetfouh, 
and every cavil cdoviated by a laborh)us Hateuieiit of the 
real fad. 'I'hen as to the j^d objedion, vdtli refped to 
the llamp, it is anfwcrod by the fad ; this is not the 
grant ol two annuities, but of one only, it miglit as 
well be objeded to a bill of exchange given on behalf of 
two, that rlicre fhould be two Itamns. There is no 
ground lor tlie objection. 

Citriam (a). Rule difeharged. 

{ h ) £<? 3/ J. abfe-nt ?s bfforr, 

K 3 
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Don, on the Detriiu- i>i WALKiiR, /y'/uin/it 

/V/'. lith ' 5cS.. 

Groves (//\ 


An inllruiTjt nt, 
d 111 «l in /i/.o i /i 
I 7 <;>s wli'i(h'\ 
tlic landi.nil 
agH’cu T u Li, 
*ind alfo, njioM 
di m.iiul, to 
cxciHttr 

a l a 

of a t:*i ni , aiid 
tlie t -n !.• 

clgtH^d t^o taki'j 
am’, upon tk - 
niiiiul, to c M. - 
k Litt. a roi:ij' rr- 
jMit of i k.'U 
of l 1 o« i'. cir.iini 
lroi>i \ 'i-- s ’ 

^ip> tl i *' > 

1 S i i-'Tr UJiCiCt 

a cci tain ycaily 
lint; vvliuli 
tau! It alt; w is 
to contain the 
ulnal cov ••Hants, 
and an . grec- 
merit lor rc- 
cntij in tall* of 
iion-jiaj rnent 
ot u nt, and 
alio tile lintbcr 
covenants, ,kt.; 
and tln^ agi ce- 
ment \v IS ro 
h'lui until the 
Idul Icale ^vas 
maih* . 111(1 
excrul 1 1', ^<- 1 '. ; 
tllltlt 1 lie'll 
ngiet I.1.-11L the 
ten iiil ^ uteri d 
on tlu 5rli ot 
Jpnl 1 798 ; 
was In Id to he 


^J'TIiS was an -'irni for pridi-nfs In Guffo/i in 

li'.iilt} fh j]y rrieJ bfiiun ]. a.r trie' Lill alTiyes 

for ilic fOLinty Jr.r':. '[ !)'_■ it'b ' nf tlu' plaintiiT 

brouglit tin* aAjo.i as t'r,(,:o» iba o. '»oi(ijnr as 

fc'nant. Jt .’pj't*iu'(i tliai t'lr ili-t . i’ Jaait ctitiTi d npoii 
tlji: pieniifi*^ .It O'l/ aiUL tlhu ;i u i,uLn 

notice to Cjuit ]n*I hi a tovi-n, 'TIio coiii.afl bctwc. n 
tlio p.inicj was nt xvtliii', , ot wliieli hat! 1 p'.’rt ; 

aiul one* t f the^ parts was oUcre'd in cvicloiica having .in 
agrc'cincnt ilainp only. This wa.s objce'lt’tl ft* on the 
ground oC its amounting to an actual le^fe', .iLCcnding u\ 
the determination in Fecit v. Bentley and therefore 
requiring a It^afe idamp : and a verdicl was t.iken for the 
plaintiff', fubjccl: to the opinion of tin* Court on the* ad- 
mi Ihhi it y and ciTecl of the inllrumcnt. ddie^ contracl 
was as follow.s : ‘‘Agreement made this 7 th day of March 
2798 , between 1 . IVjlher of the one part, and A. Groves 
of the other. 'Fhe laid T. Walher doth hereby agree to 
let, and alfo upon demand to execute unto the faid E. 
Gron}fs .1 leafe of the farm-houfe, farm-flead, and farm^ 
fituafo, ^'rc. as the fame is now in the occupation of the 
fald T. IValkir. And the f.iid E. Groves doth hereby 
agree to take, and upon demand to execute, .1 counter- 
part of a leafe of the faid fa m j to holtl tlie fame from 


a pi ckiit (Ic- 

mifl, and therefor-* rccpjiring a It ah itimp; tlie agieemmt foi a futiiri, leafe with fur- 
*!ici co\tnant'> I ting foi »^lic beiLti f cunty of tin panns. 


( i) Note of Af. and S 


(A) iz Fnfl, 
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die 5t]i ot April 1798, for i-liO term of ye.u's, uiuler 
the yearly of J47/., fo he r.iiJ hah‘-ve. ; 1 y, t>n tl\e 
5tli of Apri, .in'l loiii c/ QA'-Lr : v. ' L..d lo 

coiUciiii tli-i il eove'K'jr.". .iii-i an ref'U'iii Ini- re- 

entry in. (. lih of non- 9.i\ in(‘ 't th(‘ : . rn 01 JUMnper- 
fomnnice oi cv'veTj.ml s • .uni .ilu ' h ■ i in lIut covnn.uits, 
.?<e. That tin"* a^aeam(*nt lL.,11 In- hnnO’:^- until the fa'ul 
leaie ih in.\d ‘ a”--- e\(\'nted. jXtn^ 1 'illv, ilul tlin f.ii/l 
7 . r ilnill :hij pr.-tent leal 'u ; uijpi r!v ''nii M/.n-', .uul 
and it ]jis own ex])'-’n-t‘ jf)w (lonni ! aen ol tillage 
land, with not !■ !•, tlnni 10 <]>*.. . tei^ of hay ieeds, and 10 
tlone of fn.dl feiahn" 

A rule nifi for fcttrog ahdc tlie •» erdicH. having been ob' 
talncd by Toppuir in the lall term ; 

P.])i now llic'weil caufc, and coiUeiuled fnat this was 
an agre^ ment foi a le.ife only. I fe cited the cafes of 
ilocdtitlc lL V. JFax{A]y Dor d. Coorr v. Clare 

and Roe d. ,JiulJai v, Afbhurnrr (i ); in tlie latter of which 
it WrLs hold tliat 'vords oi prefent deiilife may be n*- 
ffrained by otIuTs which fliew I’le intention of the paities 
to he to grant a li'afe in {uinre. ileie that intention is 
manifelled by the provifton nnuie for i-cecuting a leafe 
^af the premifes on demand, with cocenants to be iii- 
ferted therein a. fpc< ifiCvl in the agreement : and in Dor 
d. Bronifirld V, San/h (d), the Court was ot opinion that 
a limilar Ifipuhtlon, \\/., for a ilrrlr tj Ir cJJc i in the 
leafcy imported that the inllnimeiu >11 \viiich it was con- 
tained (hould oper ite as a minute of a leaie only, an<I 

{ ’) I 7 >,5, ( \ 2 Tro" /J,;.. 7J4. 

1 e Atf'n Rep, 1 63. tw'i 0 L'ijK S ' ' 

not 
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POF, 
Lefic-e of 
Wai.ki 
"!/' 

Gruvc:. 


R 
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1812. 

Doe, 
I.tlltf of 
Walker, 

agtitnjf 

Groves. 


not as the Icafe itfclf. The cafe of Poole v. Bentley^ re- 
lied upon nt the trial, was decided principally on the 
ground of its appearing to be the intention of the parties 
that the tenant, who wasf^ to expend a large fum of 
money on the prenilfes in building, fhould have the 
fecurity of a prefent lealc. It is diflinguifhablc there- 
fore from the prefent cafe in that n'fpedl:, and alfo in 
this, that there the agrct*nient was to be ».c"iridered bind- 
ing till one fully prepared could be produced ; leaving it 
doubtful what terms would falisfy fuch a defcription of 
Icafe : but here the agreement is to be binding only until 
the /aid leafe [L e. an inftrument containing the fpecified 
covenants) lhall be made and executed : and no mif- 
chief will enfue in the mean time ; as the letting the 
defendant into pofToirion will conllitiite him tenant from 
year to year until the Icafc is executed, 


Toppbigy contra, relied upon Poole v. Bentley y which was 
a later decifion than thofe cited on the other fide, and in 
which all thc/e cafes wore brought under review raid 
confidcred. That cafe therefore, which was cxprefsJy 
in point, muh govern the decifion of this. 

<1 

Lord Ellenborough C. J. If by the terms of this 
agreement it had been provided that there Ihould be no 
entry until a leafe was executed, I fliould have had con- 
siderable doubts. But as the cafe flands it docs appear 
to me that the inftrument muft be confidored as a pre- 
fent leafe from the 5th of April 1 798. From that period 
it has the operation of a dernife, not depending upon the 
contingency of the party's granting a future leafe, which 
was a ftipulation only for the better fecurity of the lefTee. 
It falls therefore within the cafe of Poole v. Bentley : and 


in 
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in Barry v. Nugetjt (<3) the Court tiiought, notwithftnnd- 
ing it was agreed that leafcs with the ufual claufes were 
to be drawn, that fuch a llipuLilion did not aflecV the 
words of prefent demife. Here tlic loflee miglit never 
have the benefit of an executed leale : in the inter i7i, 
therefore, this was .in agreement to opcnitc as a pr. icnt 
demife, commencing in-mcdiately f'om the 5th i'i ; 
though a more forrijai I -afe was .dt lo lie gr..i:te{]. 

Tlie caies run upon e\'tn in.ly nice dilliiuhmr j ; hut 
I think tl/is inuit be taken a-> a witiii.i the au- 

thorities. 




IjOFf 

oF 

WaLkfr, 

cgdinft 

CHOVES. 


Bayley J. 1 cone LIT wirii n:i Lc rd hi t'hidvir.g 
that this iniirument amounts to a K.fcn I( was tlie in- 
tention of the parties that tlie tenant Ihould be let into 
pofTeflion of the premifes on the 5th of Aprils although 
no further leafe lliould be prepared at that time, and 
that he fhould confequently hold under this agreement 
of demife, Barry v. Nugcfjty it is obfcrvable, was de- 
cided by this Court on a writ of error : and the cafe of 
Rot V, AJIjbumer \s for there the land- 

lord was to acquire an additional piece of ground, with- 
out which the leafe was not to be granted. Here the 
parties have ufed words of prefent demife, and it was 
clearly their intention that the tenant fliould enter, and, 
if neither party fhould require a leafe, go on under 
this contra£l: of demife for the period mentioned tlierein. 

Rule abfolute. 


(tf) 5 TVm. Rep. 165. 

(i) Gto/e J. hail left the court before this cafe was deeiJed, and Le * 
JBIiinc J. was abfent as bcfoie. 
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fel. i»th. 


Phillips againjl Die as, one, &c. 


The fouftli, ^ '^HE plaintilF declared 011 a bill of exchange drawn by 

othcifi^naiuies the defendant for 30/., dated 3d June 1807, and by 
of creditors to i* . 

the certificate nim iiidorfed to S. Worthington^ M^ho iiidorfed it to the 
plaintiff, and which w'as prcreiitcil and difliunoved on the 
t^hc'^piomifcof which the defendant pleaded, lit, the 

to"^ ^iv general iflue ; adly, his bankruptcy and certificate, and 

creditor his Caufc of a 61 ion accrucd before he became a 

'whole debt, 

fiidi c .irlfic.itc bankrupt; ?dly, a fet-ofF for law charires. At the trial 

is void h) virtue . . . 

of the fiat. at Chejler^ the plaintiiT proved the hand-writing of the 

^ Lt(0. T, I . 

f.’j. 11. al.‘ defendant to the bill, and a promife to pay it by letter, 

thto^rs who dated fubfoquently to the dlfiionor of the bill, viz. on 

and alteVtiK- whicll llC WTOtC tO the plain- 


fourth were 
fiifficiciit in 
number and 
value without 
reckoning flat 
one ; for his 
e-? am pic might 
have induced 
others to figu 
it. 

The attoriu y 
emph-yed iiy 
the pentioMiMg 
credit*; i beloic 


tiff, “ As to the 30/. bill returned, I wiih you to prove 
it under S. Worthington commiflion, and 1 will then 
pay you the amount, with the e.vpcnces and intered for 
it.” The defendant then put in his cerllficate, allowed 
by the I^ord Chancellor 011 the qlh of September 1809, 
under a commiinon of baiikuipt iiVu-ed agaiiiiL him on 
the 22dof November 1808. To get riil of the certiticatc, 
the plaintiff entered nne ev*'*e’i''e to flicw that it was 


lllignecs Vnd fraudulently obtained, vi/. by a promife of the bankrupt 

contjmicd by wliolc debt of a particular creditor, on con- 

the aflignccs * ‘ 

afterwaids ditioii of liis hgning it, and aji allowance afterwards in 
having dtli- 
vertd his bill 

to the alTignccs, including all the charges iiKin .1 !,\' ord. i of tiu; petilionir'g n editor in 
the fiilt iiiftance, and having received a cuitain lam, on account of his bill generally, 
fiom the aflignccs, is hound, as the affignccs ihcmfclvcs woe, by the 251I) fc^fion ot 
the a<a, to appropriate tho fum fo received in xcduOion of tlie chaiges incuued by oidcr 
of the petitioning creditor, and for which he was originally rerponliblc; and therefore 
the amount of fiich charges, covered by the fnin io received, cannot be fet off by 
the attorney againfl a debt due fiom him to the petitioning creditor on his own 
account. 


account 
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account with him of the fum promifed : and on the re- i8l2. 

, fult of this evidence the certificate was held by the Court „ 

^ Phillips 

at the trial to be void. The defendant then had recourfe againfl 

Dicas. 

to the pica of fet-off ; and gave in evidence a bill for 
law bufinefs done by him for the plaintiff, which he had 
delivered with his plea ; wdiich bill having been taxed, 
amounted to 27/. 13J. 3^/. He next produced and proved 
a bill of cofts amounting to 117/. ^d, for bufinefs 

done for the plaintiff, as petit io 7 iing creditor^ under a 
commiffion of bankrupt againfl 5 . ii^orthuigton. ^Fhc 
proceedings under the commiffion were put in by the 
defendant, who held them as folicitor to tlie affigrrocs ; 
by which it appeared that the plaintifl* was the petition- 
ing creditor. In anfwer to this, the plaintifl* produced 
and proved the following receipt in the hand-writing of 
the ilcfendant. Manchejler^ \^\h. JlTay 1808, received 
from Meflrs. Coohe and Cavallatiy tlie affignees of the 
cltate of 5 . H^orfhingioity 100/. upon account of my bill. 

J. Dirasd* Tlie defendant’s hand-wiiting was proved 
by his clerk *, who, in anfwer to a queflion put by the 
plaintiff’s counfel, wlietlier he had not heard the defend- 
ant fay that he had received the icc/. on account of the 
pctitioiwng creditor’s bill, faid lie hud Jieard the de- 
fendant fay that he received it on account of his bill on 
the affignees, but never heard him fay tint he had re- 
ceived it on account of the petitioning creditor’s bill 
and he produced a bill delivered by the defendant to the 
affignees, amounting to 194/. i8j*. lod., including all the 
items charged in the petitioning creditor’s bill of 
1 1 7/. ijs. 5^/., and alfo charges for bufinefs done for the 
affignees after they were chofen. The defendant’s coun- 
fel upon this evidence contended that the defendant, not 
4 having 
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i8ia. 


PuiLUPt 

againfi 

Dicai. 


haring received the loo/. fpecifically on account of the 
petitioning creditor’s bill, had a right to apply it as a. 
payment of the bill for bufiiiefs done for the affignees ; 
on the general principle, that a perfon, having two de- 
mands, may apply money paid to him generally to which- 
ever account he thinks proper. But to this it was an- 
fwered, and ruled by the Court below, that the aft of 
the 5 Geo. 2 . c, 30. /. 25., did in this make the ap- 
propriation, by direfting the aflignccs to pay o.’t- of the 
firft monies received the cofts and charges incurred by 
the petitioning creditor. Tliat the defendant, being fo- 
licltor to the alfignecs, was bound to apply the payment 
for them in the fame manner as the law required them 
to apply it *, and that the defendant never pretended to 
fet up this demand of 1 17/. lyj. 5^/. againft the plaintiff, 
when h? promifed to pay the bill of exchange, nor be- 
fore his receipt of the 100/. from the affignees, nor till 
the putting in of his pica of fet-off, at which time the bill 
for the petitioning creditor’s charges was firft delivered 
to him. And that nothing appearing in the cafe to ne^ 
gative the application which the law direfted, it muft be 
taken to be a payment to be applied according to law, 
not depending upon the option of the party, wjiich can 
only exift in cafes where no aftual or legal appropria- 
tion is made. A verdift was therefore taken for the 
plaintiff for the balance cf b/. 2 j-. 3^., including intereft; 
referving leave for tlic defendant to move to enter a non 
fuit if this Court fhouKl be of a dilfcrent opinion on the 
point of law refpefting the application of the 100/. 
With refpeft to the remaining 1 7/. 1 7/. 5^/., part of the 
petitioning creditor’s bill beyond the too/., it was proved 
that the affignees had received much more than was fuf- 

ficient 
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ficient to pay it, and that it was included in the bill of 
194/. i8x. lorf. delivered to them; and this therefore 
was agreed to be left out of the cafe. 

Gleed moved the laft term to enter a noiifuit, or for 
a new trialj ift, as to the evidence given to impeach the 
defendant’s certificate; he contended that it was met by 
the counter evidence that the creditor who had received 
a collateral confideration for his fubfeription to tlie cer- 
tificate was an immaterial creditor, as witimut him there 
were fidlicient creditors in number and value who had 
figned it: and tlu?rcfore it was not concluded hy the re- 
folution of this Court in Rohfon v. Calze [d)y or of the 
Court of C. P. in Holland v. Palmer [b); in which latter 
cafe the fignature of the creditor who was induced to 
fign was material to the certificate, though tliat faft is 
not exprefsly ftated in the cafe. 

The Court alkcd in what order the fignatures were 
afl&xed to the certificate in queftion ? and being anfwered 
that the obje^fionable fignature flood the fourth, and 
that the three firft fignatures were not fulficient in num- 
ber q^id value, without reckoning others after the fourth ; 
they faid that at all events there was not a fuflicicncy in 
number and value when the fourth figned ; and that the 
creditors who fubfequently figned the certificate might 
have been induced fo to do by feeing the fignature of 
the fourth amongfl the others who proceeded them. 
That the decifion in Holland and Palmer^ wliatcver the 
faifl might be, had not proceeded upon the ground that 
the fignature of the one creditor, Mdiich had been im- 

(«) Dougl, aa;. {}) 1 Bof, <lj- Pull. 95. 

properly 


asr 

181a. 

Phillips 

A^atRjl 

DiCAS. 
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1812. properly obtained, was required to make up the necef- 
fary number and value, but upon the ground that 
^ngainjl^ Others might liave been induced to fign by his example. 

Die AS. 

Upon the other point, deed objefted that the flat. 
5 Geo. 2. i\ 30. yi 25. {a)^ did not intend to (hift the lia- 
bility for the previous cofts and charges from the perfon 
of the petitioning creditor, to whom the credit was ori- 
ginally given by the attorney employed, to the alugnees : 
but that the plaintifF Hill remained liable to the defen- 
dant in this cafe for the amount of his bill ; though the 
former was entitled to be reimburfed out of the bank- 
rupt’s eftate by the affignccs. 

Lord Ellenborough C. J. alked whether there was 
any evidence that the defendant had taken to the money 
in the lianch of the aflignees, and abandoned his claim 
agaiiiH the petitioning creditor ? To which it was an- 
fwered that it was fo contended on the part of the plain- 
tiff, but denied on the part of the defendant. And 
on this ground the Court granted a rule nifi to fee the 
Judge’s report : which being now made, as before flatcd ; 

Benyon and Lutledalcy who were to have oppofed the 
rule, were told by the Court that they need not argue 


(a) By lliis fc^hoii the peliti .nii’jr ci editor “ Ih.ill he and is 

“ hereby ohliftcd, rt Ih Gini rofts arJ to fiic forth and 

** proJeciite the ommilTion r'r/tJ alllgnees lhall be tbof«;n, See and 
the commilnoneis (hall, at the n'liich fliall he ap- 

“ pointed foi the choice of the allljjne'^s, afu-rtaln fncii cofls, and 
by wiitin^, &c. order the r;flignu«., who aie hereby lequired /o 

‘‘ pay and reimburje fiicli petitioning creditor fuch coils, 8zq. out of 

“ the firft monies or elfcOs of the (hid bankrupt that (hall be got 
“ in,** 


the 
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the cafe. iVnd after hearing Toppings contra^ who ob- 
ferved very fliortly upon the matter of fa£l : 

Lord Ellenborough C. J. proceeded — ^'fhe law fays 
that the firft money received by the aflignees out of the 
bankrupt’s effecfts (hiill be appropriated by them in exone- 
ration of the coits and charges incurred by the petitioning 
creditor in profecuting the commifTion : therefore when 
the defendant received the loo/. from the aflignees, as 
their agent and attorney, on account of ins bill delivered 
to them, which included all the items of expences in- 
curred by the petitioning crcdifor, he v/as bound to ap- 
propriate it in the fame way in which they were bound 
to do. And no queftiou was made at the trial as to the 
remaining fum. 

Per Curiam. Rule difeharged. 


181:1. 

PUILLIPS 

againji 

Dica». 
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nredMfiay, Hughes and Another azain/i Poidevin (d). 

frf. riiiu * •' ^ ^ 

Where the pio- T'HIS was a rule to fhew caufe why it ihould not be 
the )cc> fini- referred to the Mailer to tax the plaintifls their colls 

the adion upon the recognizance of bail, and why the 

tWed^to the"* when taxed, fhould not be paid by the defendant 

corts of fuch plaintiffs. The plaintiffs having obtained final judg- 

mcnetd after a mciit in thc original action, and idiied a capias ad fatislaci- 

return of non j i r* i • 

eft inventus to cndum thcrooii, to which non inventus was returned, 
fatUfadendum commenced this adilion, and ferved a copy of a bill of 
•gainft the OH the defendant, returnable on thc i6th of 

principal, 

though the November. On the 2^d of November (within the eicht 

bail reiuicicd ^ ^ 

thdi piindi-ril days allowed by thc practice of the Court (^),) the prin. 
dayTallowcd” cipal was furrendcred in difeharge of his bail, committed 
of tllrSirt'^^ to the cuflody of the niarfhal, and due notice of fuch 
of'dir pro7ci"^" render and committal ferved on the plaintiffs’ attorney, 
againfl the bail, and afterwards an exoneretiir entered agairdl the bail, 
and the principal rcmaiiK’d in cuflody until difeharged 
by obtaining his certificate. 


Gajelee oppofed the rule, upon the ground that the 
party having been rendered within the eiglit days albiwed 
by the Court, the plaintiffs were not entitled to tlieir 
cods in this action againfl the bail i and relied on Byrne 
V. Aguilar (r), which was a later decifion than Pcrigal 
V. Meliyh {d)y and Abbot v. Raw!ey[e). 


{(i) Note of M. and F, 

(A) 7 rhi. 1 Ann. Re^. If bail arc Impleaded in debt on t lie recog- 
nizance, they fliall luve eight day-, lo icndt r the defendant, and on 
notice thereof, all further proceedings (hall ceife. Tidd's Praff. zd edit. 
147 . 8 . 45 ^* 

(c) 3 Eaft, 306. (i) S Term Rep.;^ 6 ^, {e) 3 5 ?/. & Full, 13. 
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Copley^ in fupport of the rule, contended that Byrne v. 
Aguilar^ where the Court fet afide the proceedings 
agaiiift the bail after notice of the render of the princi- 
pal, did not clafti with the two cafes cited, which were 
decifions in point. 


^ 1812. ♦ 

Hughes 

POIOEVXIV. 


T/jc Court (a)y upon reference to the Mafter, faid it 
was iifual to pay the cofts where the proceeding on 
the recognizance was by a£lion ; and thereupon made 
the rule abfolute [h)* 


(tf) /i’ Piar.L J. was abk’nt as before. 

{i/j .fee Au,tnnin v- raitnJgi and Ar^therj 14 599- 


END OF HILARY TERM. 




Cases 

ARGUED AND DETERMINED 

IN THK 

Court of KING’S BENCH, 


Eaftcr Tcnii, 

in tlicFifty-feconJ Year of the Reign of George HI. iSxi* 


Hanley qui tam, &c. againjt Cubberley. 

Air'll 15 th. 

^pHIS was an aifbion to recover the penalty of 10/, A perfon let- 

Riven by the ft. 25 G. 3. r . 5 x . the poft-horfe duty hirf.^ogoV* 

aa, as incorporated witl. tlie ft. 4+ G. 3. c. 98., wliich 

repeals fhe old and gives new duties. The fecond count. 

^ ^ « icquiied to 

on which a vcrdio: was taken for the plaintiff at the trial a li- 

at Worceflcry before Marpally Serjt., ftated tliat the duleAofiUt. 
defendant, at the time of the offence committed, was a fequirh.g a 
perfoh ufually letting horfes to hire, and was required uk^rout by 
to be licenfed to let horfes to hire by the ftatute, &c. • 
and being fuch perfon, &c. on the 28th of March hire any 
1810, did let out hy thejiagiy fot hire, to another perfort, purpofeof 

Tclltng pift by 

gpym to fiage,'* *c. • the fame aft impofing the duty by fchedale B on every ^horfe 
hired the mtlc or ftage to be ufed in travellin^y (omitting the wurd pofl ; which leerns 
therefore to have been accidentally iclained, wiihout any definite meaning in fchedul* 
A ;} fuch adt having been paffed to repeal a prior ftatute, in which the word poU waa 
introduced on both occalions, ^ 

Vot. XV. 


5 


% hQrf« 
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l8i2i 

Hanley 

againfi 

CvBBXRLBr. 


a horfe to be ufed, and which horfe was ufed, in trA^ 
veiling from Pcrthfliore, in the county of Worcefter, to the • 
city of Worcefter, being a diftance of nine miles j the 
defendant not being liceiifed or authorized fo to do by 
the ftatute, &c. The fa£t proved was that a perfon at 
Perthjborc applied, on the a7th of March i8io, to the 
defendant, who kept a public-houfc there, but was not 
licenfed to let out horfes for hire, to let him have a 
horfe the next day^ to go to Worcefter and bach agtJn : the 
defendant faid that he fliould have it, and that the dif- 


ance to Worcefer was only nine miles. No inquiry was 
made at the time what the charge would be ; but the 
party rode the horfe the next day to Worcejler and back 
again, and on his return paid the defendant 5/. for the 
hire of it. 


Puller now moved to enter a nonfult, on the ground 
that the defendant was not bound to take out a licence 
for this fpccies of letting a horfe to hire for the day^ to 
go to a certain place, and back again. This was firll de- 
termined in The Kwg v. Tooley (<7), not to be a travelling 
fojl within the ft. 25 G. 3. r. 5 1. / 4. , and though the 
word is omitted in the fubfequent aft of tlie 
44 G. 3. c. 98., fchedule B, which now impofes the duty 
on horfes let to hire to travel by the mile or Jiage 
yet perfons arc ftill only required, by fchedule A of the’ 
latter aft, to take out a licence for letting any horfe for 
the purpofe of travelling pojl by the mile, or from ftage 
to ftage." And though the Court, In the cafe of Wels^ 
ford V. Todd (i), which arofe upon fchedule B, for let- 
ting a horfe to hire to travel by the mile or Jlage^ without 
accounting for the duty, confidered the word as 


(d) 

•7 


th«re 


( 3 ) 8 
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there purpofely omitted, and feemed more inclined to 
adopt the conftruftion which had been put by the Court 
of Exchequer in The King v. Swift {a) upon the former 
aft, in oppofition to The King v. Tooley ; yet they doubted 
upon this cafe of a letting to hire for the day^ to go to a 
certain place and back again; and gave no judgment 
upon the firft count, which was upon a hiring of that 
defeription. It is obfcrvablc alfo that the cafe of The 
King V. Swift was upon the daufe for not account- 
ing. The leglflature, when they thought proper to 
vary the wording of fchedule B, in the latter aft, in 
conformity to the opinion of the Court of Exchequer 
in that cafe, have flill thought proper in fchedule 
upon which this aft ion is framed, to retain the word 
poflj after their attention had been particularly called 
to the difference by the conflifting dccilions upon the 
fubjeft. 

Lord Ellenborough C. J. I thought that the cafe 
of Ihe King v. Tooley had been over-ruled, tliough in 
gentle terms, by the fubfequent cafes of The King v. Swift^ 
and Welsford v. Todd, The legiflature mufl have meant to 
make the licence to let, and the duty upon the letting, 
co-extenlive in their application : and if fo, it mu(k 
have been a mere flip to retain the word pof in fche- 
dule A, when it was purpofely dropped in fchedule B, in 
the laft aft. 

Bayley J. According to the argument for the de- 
fendant, a man might let out a horfe upon a contraft 
of this fort liable to the duty, without taking out a li- 


30 Q, 3* Hated in a note to WeUf^ri y, Toddf B £(^9 

S 2 cence;^ 
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1812. 

HaNLFxT 

againft 

CUBJSERLEY. 


fi^cfJnefddyt 
April 15 th. 

lirilifh 

agent cffLif^i ’g 
a policy of ni- 
Ai ranee oti ht- 
half of tilirn 
cnemit«, vs ho 
bee \me enemies 
aftcM rile lofs 
iiappeneci, but 
before the ac- 
tion eom- 
mcnecd, is en- 
lillcd toiecover 
agaifiA the un- 
derwriter, who 
had only plead- 
ed the o^ncraf 
ifTuc : for foeii 
temporary ful- 
penfion during 
the war of the 
afhircd’s 1 'ght 
of fuit upon 1 
contrail, legal 
at the time, and 
liable to he 
enforced upon 
the return of 
peace, cannot 
be taken ad- 
vantage of un- 
der a plea of a 
perpetual bar ; 
there being no 
legal difability 
in the plaintiff 
on the record 
to fue. 


cence ; which never could have been intended by 
legiflature. He alfo thought that it had been decided 
by the Court of Exchequer in the laf\ year, upon tlie 
cafe of a hiring from ExeUr to a certain place and back 
again within the day, that it was liable to the duty. 

Per Curiam i Rule refufed- 


Flindt againjl 'VTaters. 

'j'HIS was an action on a policy of infurance on gooefe 
on board the fliip ^tadt Luhecky at and from London 
to any port, &c. in the Baltic. In one count of the de- 
claration the intereft was averred to be in the plaintiff, 
and in another it was averred to bo in the plaintiff and 
certain other perfons trading under the firm of Schiller 
and Co. The lofs was ftated to be by capture. The 
defendant pleaded the general iffue ; and at the trial 
before Lord Elknhorotigh C. J., at Guildhall, the policy 
produced was dated on the 17th of September 1810, 
and the fliip was proved to have failed fliortly before for 
Si, Peterjhurghf (which at the time of the infurance was 
not hoftile,) but, meeting with bad weather and coi:v 
trary winds, was not able to reach it before the froft 
fet in, and was obliged in November or December to put 
into Liebauy another Riijftan port, where flie was imme- 
diately feized by the officers of the government,, and 
the goods provifionally corfifeated : upon receipt of 
which intelligence the affured gave notice of aban- 
donment to the underwriter. The invoice fliewed that 
one-fixth of the cargo belonged to the plaintiff, (which 
was paid into court after the aflion brought,) and the 
remaining five-fixths to Schilhr and Go., of Ham^ 
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hargh. The plaintlfF further proved the king’s licence, 
dated ^i^olAugitJl i8io, granted under theftat. ^|8 G. 3. 
r. 37., to “ G. Flinch and Co., of London^ merchants, 
on behalf of themfelvcs and others,” to load and export 
on board the fliip Stadt Luhecky bearing any flag except 
the Frenchy goods of a certain defeription from London 
to any port in the Baltic not under blockade, &c. : 
which licence was to remain in force till the ifl: of Ja» 
miary 18 1 1 , if tlie voyage were not completed before. 
The defendant relied on an order of council dated the 
22d of June iSii, recognizing that on the ift of 
January y in llie fame year, Hamburgh was, by a French 
decree, annexed to and declared to be a part of the French 
ciiipire ■, and that the adlion was commenced after fuch 
annexation*, though it was admitted that the lofs hap- 
pened bch)re. A verdict having been obtained for the 
plaiutiff under his Lordfliip’s diredlion, who thought tliat 
as the plaintiff on the record was not an alien enemy, 
no advantage could be taken of the obje^lion without ^ 
plea of alien enemy, 

Topping moved in tlie laft term for a new trial, on the 
ground tliat the perfons intereded in five-(ixtlis of the car- 
go, befng alien enemies at the time of the a£lion com- 
menced, no recovery could be had by the plaintiff as ag^nt 
on their behalf ; and cited Brandon v. Nejhitt (a), where this 
queftion was fo decided upon a pica of alien enemies ; 
and BriJlo%v v. Towers {b)y where the evidence of hoftile 
alienage was received upon the general iflue, on which a 
fpecial verdift was afterwards found. He added that the 
fame point was now pending in two other cafes, on which 


{a) 

s 3 




rules 
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-iSi*. 

Flindt 

againji 

VfATUKU 


rules had been moved in this court 5 Flindt v, Andrews^ 
and Flindt v. Throgmorton^ 

The AttormyGeneral^ Garronvy Parhy and Taddy now 
contended againfl; the rule, that the defence offered could 
not be made upon the general iffue, in a cafe like the 
prefent, where there was no perfonal difability to fue in 
the plaintiff on the record, but that it ought to be pleaded 
fpecially, as in Brandon v. Nijhitty that the acll^n was 
brought for the benefit of alien enemies (a). In Bri/Iow 
V. Towersy which followed, the point of the cafe was 
that the fubje£l-matter of the contraft, the infurance of 
enemy’s property, was Illegal, becaufe no fubje£l of this 
kingdom could legally make fuch a contraft with one 
who was an enemy of the king at the time : but that is 
very different from an objection to the perfonal ability 
of a plaintiff to fue, on the ground of liis being an alien 
enemy at the time of the adfion brought, though the 
contrail itfelf was legal when it was entered into. Now 
here the contrail was made and the lofs incurred before 
Hamburgh became hoftile by the conqueli of the enemy : 
the contrail remains good, notwithfianding the fubfe- 
quent hoftility of the real plaintiffs’ country, and may 
be enforced by fuit in their own names upon the return 
of peace; but only their perfonal right to fue is fuC^ 
pended in the meantime. The plaintiff however upon 
the record is competent to fue : the debt ft ill remains 
due upon the original contraft. The king might if he 
pleafed have feized the debt as due to an alien enemy* 
;md it is his forbearance not to do fo : hut there is no« 


(#) And vide Brandon y* Curlings 410., where, in an aAioti 

brought on the fame policy after the peace, the plaintiff was held not 
entitled to recover for a lofs by capture during hoftilities, 

thing 
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thing unlawful or againft public policy for one 
who has a perfonal capacity and authority to fue upon 
the contra£]t, to recover the debt fo due from another 
fubjeft : the money when recovered ft ills remains in this 
country, and is no more applicable than before to the 
refources of the enemy : it is ftill within the king^s reach 
to feize if he pleafe by procefs out of the petty-bag 
office. Then the plaintiff being entitled to fue, the only 
iffue upon the record is as to the fait of the contra^j 
its intrinfic legality, and whether anything be due upon 
it ; and not as to the alteration of charaiter in the per- 
fons for whofc benefit the contrail: was made, wliich is 
matter of fpecial plea as a temporary and not as a per- 
petual bar (a). In Kenfmgton v. Inglh {b)y this Courts 
and afterwards the Court of Exchequer Chamber, held 
that the king having licenfed a certain trading with the 
enemy, that enemy might, in the name of his Britj/b 
agent here who effeilcd the policy, recover for a lofs 
upon a policy of infurance on his Chip ; the contrail being 
impliedly legalized, and there being no perfonal difability 
in the plaintiff on the record to fue. In the prefent cafe 
no licence was ncceffary, though one was in fail obtained 
by the^ plaintiff on bclialf of himfelf and others, permit- 
ting tliat wliich was done ; and if the fubfequent con- 
queft of the enemy could defeat the operation of the 
licence, it would make it a trap to the licenfees. 
\_Bayley J. obferved that the party licenfed in that cafe 
was an alion enemy at the time, and therefore the licence 
contemplated him in that charailer : here the parties 
were alien friends at the time of the licence granted.] 


tSl2. 

Flindx 

agamft 


(3) See upon this C}ih]t€tLe Srett y ■ Pavilion ^ 4 
authorities there referred to. 

S 4 


that 



CASES m EASTER TERM 




i8i2. 

Flindt 

agninfi 

IJVa'ibks. 


That diftmftion, they contended, was not unfavourable 
to the prefent plaintiff, who liad once a veftad caufe of 
aiStlon, and againft whom the objection now preffcd 
did not go to the caufe of atffion, but arofe upon matter 
ex poft fafto, pleadable only in abatement during the 
war. 


Tbppirig and Carry contra, infifled that the diflinftloil 
laft adverted to made againft the operation of the licence 
granted in this cafe, after the character of the licenfeed 
became changed from that of alien friends to alien 
enemies. For in its terms it was granted to Briti/h 
merchants on behalf of thcmfelves and othersy which 
mud mean other Br'itljli merchaiitsy or at mod other 
friends, and not enemies \ which latter were never in 
the contemplation of the crown \ and therefore the 
plaintiff is not entitled to recover ^ to 5-6ths of the 
goods infured, which were the property of alien enemies 
at the time of the a6lion brought. And this objedtion, 
which goes to the right of action itfelf at the time it was 
commenced, and docs not arife upon fubfequent matttcr, 
may be taken advantage of upon the general iffue ; be- 
caufe it was not lawful for the defendant to pay an 
antecedent debt to an alien enemy, and the law will not 
imply or give effe£t to fuch a promife. The policy ot 
the date intervenes as much to prevent the execution of 
a contra<T with an alien enemy after he becomes fuch, 
as to prevent the making of a new contrail: with him. 
In Le Brett v. Papillon (a), the plaintiff was not an alien 
enemy at the time of the action brought, but became fo 
afterwards and before plea pleaded : but though that; 

(/t) 4 JOZ. 


defence 
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defctice was informally pleaded ; yet as the faft appeared 
to the Court, they held thcmfelves bound ex officio to 
give judgment againft the plaintiff, barring him from 
further having or maintaining his a£l:ion. Now where is 
the difference in reafon, whether it appears to the Court 
by plea upon the record that the plaintiff fucs for an 
alien enemy, as in Brandon v. Nejhkt^ or by an informal 
plea, as in Le Brett v. Papillony that the plaintiff himfelf 
is fuch ; or whether it appears by the declaration that 
the plaintiff on the record fiies for the benefit of others, 
who are proved in evidence to have been alien enemies 
at the time of the a£lion brought, and who flill con- 
tinue fuch. [Lord Ellenborongh C. J. In Brandon v, 
Nejhitty the party interefled had become an alien enemy 
before the voyage infured was performed and the lofs 
had happened,] But the contraft was made when he 
was a friend. Every reafon which applies againft a fuit 
by an alien enemy applies equally againft an action 
brought by a truftec for his benefit : and it muft be im- 
material how the truth of the fa£t appears to the 
Court, whether by averment on the record, or by evU 
ilence. 


i 8I2. 

Flindt 

a^ainfi 

WdTtaf. 


Lord Ellenborougii C. J. The ground of our 
decifion in this cafe will not at all clafir with the doc- 
trine laid down by tlie Court in Brandon v. Nejhitt. 
The point there decided was that the fadl of the parties 
interefted in the infurance having become alien enemies 
before the lofs happened might be pleaded to an adlion 
brought in the name of the Britj/b agent who effedled 
the infurance : and the Court are difpofed to confirm 
|diat doftrine. But the defence of alien enemy muft be 
2<;^9^ux)odated to the pature of the tranfai^Ion out of 

'Vv^hiclt 
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i8i 2* which it arifes : it may go to the contraft itfelf on which 

■ the plaintiff fues, and operate as a perpetual bar ; or the ob- 

jedion may, as in a cafe of this fort, be merely perfonal, 
VisTW, refpc£l to the capacity of tlie party to fue upon it. Here 
the objeftion is taken upon the general iffue, which is a 
plea of a perpetual bar, and if found againil the plain-* 
tiff, would have concluded him for ever : fo that though 
peace fliould be cftabliflied to-morrow I ween the two 
countries, and the crown fhould not have interfered to 
feize the debt ; yet on this plea in bar the plaintiff would 
})ave been for ever eftopped to fue for his debt. But 
here the obje£lion is only of a temporary nature : the 
contraft itfelf was pcrfetl at the time it was made : the 
trade was with an alien friend, which required no licence, 
though one was obtained ex abundant! cautela. The 
infurance, the lofs, and caufe of aftion had arifen before 
the affured had become alien enemies : when therefore 
they became fuch, it was only a temporary fufpenfe of 
their own right of fuit in the courts here, as alien ene- 
mies; but that objeftion cannot be carried further, nor 
applied to the plaintiff as their truftee, who is a fubje£l 
of the king : otherwife, if it could avail upon this plea, 
it would be making that a perpetual which in its nature 
is only a temporary bar. In Kenftn^on v. Inglts {a\ a 
trading adventure with an enemy by the king’s licence 
was held to be a legal intereft and infurable, and that the 
Britijh agent of that enemy in whofe name the policy 
was effefted might fue upon it. This therefore being 
only a temporary difability Oii the part of the affured, 
and there being no perfonal difability in the plaintiff, 
their agent, to fue ; he is not excluded from his right to 
recover by this fpecies of defence fet up under the ple^ 


{ a ) 8 272. 


of 
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of the general iflue. I do not fay that the crown might 
not ftill interfere. 

The other Judges concurred ; and Bay ley J. added, 
that in Brandon v. Nejbitt the voyage infured was 
illegal. 

Rule difchargcd. 


1812, 

Flindt 

againfl 

Wateri. 


This decifion, it was admitted, governed the other 
cafes of Flindt v. Andrews^ and Flindt v. Throgmorton. 


Levi againfl Allnutt. 


Thurfday, 
^pril 1 6 th. 


*2^1118 was an aftion on a policy of infurance on goods A warranty in 
on board the fliip Thefms^ at and from London to any furancT, fredng 
ports or places in the Baltic^ backwards and forwards, the undc» writer 


including the riik of tranfliipment into boats, &:c., and 
alfo inland navigation and land carriage, or any other 
conveyance, until the goods were fafely delivered at the 
houfes, &^c. of the different confignees, &c., at a premium 
of 20 guineas per cent., to return lol. per cent, for 
arrival : nvurranted free from confijcation by the government 
in the Jiyfs port or ports of difharge. The lofs was aver- 


Irom lofs by 
confifeation of the 
government in 
the (hii)’s port 
ot (lifcliarge, 
docs not apply 
to a cafe where, 
upon the arrival 
ot the fhip in 
the roads of 
Pillau within 
the P ruffian do- 
minions, the 


was boarded by 

red in the fcveral counts to be, ill, by hoftilc capture, as two diiTcrcnt 
prize, while the fliip with her cargo was on the high 'p'ufflM foldim, 
feas, and not in her port of difeharge } adly, while Ihe ti"e c/lw^of ^ 
was on the high feas, viz. in the Roads of Pillau^ and 

° ^ teer, who dif- 

not from confifeation by the government in the fliip’s pnted the pof- 

fctlioii of her, 
but agreed to 

take her into PiUmi, in order to fettle their claims; upon which the Prafftan govern- 
njent referred the matcer to the French government at Paiist where the fhip was con- 
demned as piizc to the French captors, and afterwards given up to them. For the terms 
of the warranty import fomething more to be done on behalf of the local government of 
the port of dlfchaigc than the nttre a^t offcizuie by or with the peimiffioii of fuch local 
i;overnineiit« 


port 
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port of difcharge ; 3dly, while flic was on the high feas, 
viz. in the Roads of Pillany by hoftilc capture by the 
king’s enemies, and not from confifcation by the govern- 
ment in the fliip’s port of difcharge. After a verdict for 
tlie plaintiff at the trial before Lord Ellenborogh C. J. at 
Guildhall^ 

Scarlett moved to fot it a fide and enter a nonfult, 
on the ground that the fa£ls proved fliewed a lofs by 
conjifeation of the government in one of the ports of dif- 
charge of the fliip. lie Hated that in fact the fliip and 
goods infured were deflined for Komgsbergy of which 
Plllauy which lies i 2 miles lower down upon the river 
Pregely is the port. That the fliip arrived and came to 
anchor in the Roads of PUlau belonging to PruJJlay on 
the 20th of Nov. 1 8 1 o, and on the next day was boarded 
by two boats, one containing three PruJJlan foldiera 
armed and fomc Prujftan mariners from Pillau; the other 
containing five Frenchmen belonging to a French priva- 
teer that was then lying in the Roads. That one of the 
Prujfians fir ft got on board the Thefeus; and after all the 
Prujfians and Frenchmen had boarded her, they difputed 
about the pofl’efllon ; each party wiflied to take her to a 
different place ; and tlie French officer who commanded 
his party declared that he took pofleffion of her on behalf 
of the Frefich Emperor ; they all agreed however at laft 
to take her into Pillauy in order to afeertain their claims } 
both PruJJians and Frenchmen continuing in charge of her. 
But after the cargo had been taken out by order ofai^r/^j/i 
cuftom-houfe officer, and forwarded to Konigsbergy the 
PrnJJlctn government referred the matter to the decifion of 
the French government -eXParisi and by the imperial coun- 
cil of prizes there the fliip and cargo were condemned as 

prize 
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prize to the French captors, and the property was given up 1812* 
* to them. He admitted that this turned out ultimately to be 
a capture for the benefit of the French^ but infifted that agamfi 
It was effefted with the affiftance, confcnt, and authority 
of the Prujfian government, and therefore amounted 
to a conlifcation by that government. [Lord Elleth> 
borough C. J. There was no confjcaiion in the cafe, 
which muft be an a£l done in fome way on the part of 
the government of the country where it takes place, and 
in fonic way beneficial to that government ; though the 
proceeds may not, flri<ftly fpeaking, be brought into its 
treafury. But here the Prujpan government only per- 
mitted the French to run away with the property. If 
Underwriters wifli to guard againft fuch a rifk generally, 
they infert a claufc to be free from feizure, generally, in 
the port of difeharge, according to the common pradlice 
in thefe cafes, and not merely to be free from conjifea^ 
tmiy which is of more confined meaning. Bayley J. It 
lies on the defendant to make out that it was a cafe of 
confifcation.] The parties could never have intended to 
ufe the word confiscation in its I1:ri£l fenfe, as importing 
that the proceeds were to be brought into the Prujfian 
treafiiiV : it would clearly have been fufficient to have 
proved that the property was feized by the authority of 
the government, though they had afterwards burnt it. 

The emphatical word in the claufe is government; the 
underwriters meant to fecure themfelves againft lofs by 
the afts or concurrence of the government. The Prujfian 
government was in the adl of laying hold of the (hip 
for iff If at the lime when the Frenchmen entered. 

Every a£l: of open force fufFered by the exifting govern- 
ment muft taken to be done wdth their permiflion and 
authority. It was not the cafe of a fuperior hoftile 
ig* French 
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fSl^. 


l^Bvm 

cgatnji 

Alj.nutt* 


French force overpowering the government. If PruJ/ia 
by its treaty with France had obliged itfelf to fubmit to 
this, or deemed it prudent to do fo for fome other real 
or fuppofed benefit to itfelf, it does not make it lefs the 
ail of ^^PruJJian government, though, inflead of feizing 
the proceeds for its own benefit, it afterwards made them 
t)Ver to France. The vclTel was infra prsefidia of Frujfta 
when feized. 


Lord Ellenborough C. L, after recognizing the fads 
as before ftated, faid it appeared to him that the conduit 
of the Prujftan government fliewed the vaflalage fubjec- 
tion of it to France^ but could not be deemed an ail of 
confifcatlon by that government : it only {hewed a per- 
miflion by the Prt^un government that France fhould do 
as it pleafed in the Prujftan ports : and to hold this to be 
a Prujftan confifeation would be faying that every country 
on die continent, too weak at this period to proteil its 
independence againft France^ confifeated all the property 
which the French chofe to take within its territories. 


Grose J. The Prujftan government did not cotiLfif* 
cate, but abjured and renounced the property. 

Le Blanc J. It might as well be faid, that if the 
vdTcl had been captured at fea by the French^ and after*» 
wards taken into a Prujftan pork, and there appropriated 
to the ufe of the captors, that would be a confifeation 
by the Prufftan government* 

Baylet j, Inftead of confifeating, the Prujftan go- 
vernment fay that they will have nothing to do with the 
property. 

Rule refufed« 
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att 

18 i 2. 


Read againjl Phelps. 


^^hBOTT moved to fet afide a nonfult in an aftion for 
a penalty of 5/. upon the flat. 5 c. 14. for 
keeping and ufing a fetting dog to kill and deftroy the 
game, which was tried before Wood B. at Gloucejier. The 
nonfuit proceeded upon tlic ground that there was no evi- 
dence of the dog, which was flill young, having been ufed 
for the purpofe of killing game; which he now contended 
was not neceflary, if from other circumftances the jury 
might infer that the dog was kept for that purpofe ; the 
words of the ftatute of Anne being in the alternative ‘‘ keep 
cr ufe and the prior ilatute of the 22 and 23 Car. 2. c. 25. 
f. 3. having prohibited any other than qualified perfons 
from keeping for them/elves or any other perfon any fetting 
dogs, &c. But being queftioned by the Court whether 
there was any cafe of a recovery in an action on the 
game laws upon the bare fa 61 : of keeping a dog, without 
any evidence of its having ever been ufed by tlie party 
for killing game ; and admitting that he had not found 
any fuch cafe, the Court ref ufed the rule. And 


The ineTC 
of keeping \ 
fporting dog 
is no evidence 
of a keeping 
it for the pur- 
pofe of deUrof* 
ing the game, 
without Tome 
evideiKe of its 
being ufed for 
that purpofe. 


Lord Ellenborough C. J. faid, that according to the 
argument, the keeping of a dog not for the purpofe of 
deftroying the game would be evidence of a keeping In 
order to deftroy it. 


Rule refufed. 
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^Pmrflayy 
April i6th« 

A letter ad- 
d re (Ted by the 
defendant to 
Mr. G., who 
was the plain- 
tiff*s attorney, 
itating tliat 
the hearer, 

J>. Williamsy 
lias a I'una of 
money to re- 
ceive from a 
client of mine 
fome day next 
week, and I 
trufl you will 
give him in- 
dulgence till 
that day, when 
I undertake to 
fee you paid,” 
and (Tgiicd by 
the deiendant, 
IS evidence 
within the 4th 
claufcof the. 
tute of frauds, 
39 Cur. 2. C. 3., 
to charge Idm 
wiih the debt 
due from IVtl- 
li.imi to the 
plaint iir, upon 
parol proof of 
its amount, and 
that Mr. G., to 
whom It was 
addrcfTed, was 
the attorney of 
the plaintiff, 
and received 
the Icttei in 
that chai after 
from IViULmsy 
the bearer, and 
not a$ the prin- 
cipal and cre- 
ditor. 


Bateman againji Phillips. 

^HE plamtifF counted upon a promife made to him 
the defendant to pay the debt of David Williams^ if 
he did not pay it, in confideration of the plaintiff’s for-> 
bearing to fue TVllUams for a week i and having recovered 
a vcrdidl before Wood B. at Hereford^ 

Peahe now moved to fet it afidc, and enter a nonfuit, 
upon the ground that there was no fuflicient evidence of 
the defendant’s promife in writing within the 4th fe£lioii 
of the ftatute of frauds (a). He dated the fafts to be*, 
that the plaintiff was about to fue W'illiams for a debt of 
80/., and had employed Mr. Gwyn his attorTiey for that 
purpofe, when the defendant addreffed the following 
letter to Mr. Gwyn^ dated Monday. Sir, the bearer 
David Williams has a fum of money to receive from a 
client of mine fome day next week, and 1 trud you will 
give him indulgence till that day, when I undertake to 
fee you paid.” (Signed by the defendant.) Mr. Gwyn 
was called as a witnefs at tlie trial to prove that this 
letter was addreffed to him as the attorney for the plain- 
tiff ; that it was brought to him by Williams ; and the 
amount of the debt due from Williams to the plaintiff 
was alfo proved. It was now obferved that the name of 
the plaintiff was not mentioned in the letter, nor the 

(fl) 29 Car. 1. c. 3./. 4. by which ** no a^lion ftiall he brought where- 
by to charge the deiendant upon any fpecial promife to aofwer for 
the debt, default, or mifearriage of another perfon; iinlefs tha 
agieement upon which fuch aclion Ihall be brought, or fome memo^ 

“ randum or note thereof (hall be in writing and figncd by the party 
4 * to be chaigcd therewith/’ Sqq, 


amount 
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amount of the debt; and that if this could be re- 
fpeived in evidence to charge the defendant within the 
ftatute, it was open to the plaintiff’s attorney by parol 
evidence to have applied the letter lo any other perfon, 
or for any other fum, in direcl contravention of the 
ftatute, which meant to exclude all parol evidence of an 
agreement to pay the debt of another, by requiring the 
writing to contain the agreement ^ that is, the ^hole agree- 
ment. Thus in Champion v. Plummer («', where the quef- 
tion arofe upon a memorandum in writing of the fale of 
goods, within the 17th fe£l:ion; the writing, being figned 
by the feller only, was held not fulTicient to charge him in 
an action by the purchafer, whofe name w^as not mentioned 
in it. [^Bayity J. The cafe of Egerton v. Mathews (b) 
in this court was the other way. That was an a£lion to 
charge the buyers upon the agreement to purchafe figned 
by them only. The memorandum did indeed mention 
the name of the feller, but it did not exprefs in terms 
the confideration for the promife, and therefore did not 
contain the w^hole agreement (r). Here the confideration 
is expreffed.] That Gwyn was the attorney for the 
plaintiff depends entirely upon his parol evidence : he 
might have applied the letter to any client of his to whom 
IVill'tams was indebted. [Bay ley J. If you had fliewn 
that Williams was indebted at the time to another client 
of Gwyn^y that might have made a doubt.] Boydell v. 

I Nevj Jicp,25Z. (i) 6 -EifJI, 307. 

(f) In v. tVarltcrs, 5 Eaftfio. the word agreement in the 4th 

claufe of the (latnte was confidcred as includinn the confideration moving 
to, as well as the promife by, the party to be charged ; both of whicb 
were required to be in writing. Vide 6 Eafi^ 308. per Lawrence J. But 
it is fufficient, if the confideration appear by iieceHary infeiencc and 
implication, iiidry And vide Slade v. Lilt, ^£ajlj 

V01..XV. T Di-um. 


1812. 

Batbmam 

agalnft 

Phillips. 
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1812. 

Bathman 

(igainji 

PtiiLLirs. 


Drummond [a) arofe upon another branch of the 4th 
claufe of the ftatute; but it Ihews the opinion of the 
Court that the words are to be conftrued for 

they held that pari performance of a contraft within the 
year was not fuificicnt to take the cafe out of the words 
to be performed. So in Seagood v. Meale it was con- 
fidered that the writing ought to fpc'^lfy all the terms 
of an agreement for a purchafe of houfes \ amoi'gll others, 
the fum to be paid. 


Lord Ellenborougii C. J. The parol evidence re- 
ceived did not go to extend the terms of the agreement 
in writing ; it only went to fliew that the letter was ad- 
dreffed to him as the attorney .for the plaintiff, and not as 
the principal and creditor of Williams. Would it be 
contended to be noceflary to ftatc the very fum to be paid 
where it appeared that the defendant meant to fay to the 
plaintiff, wdiatcvcr fum Williams owes you I engage to 
pay it if you will not fue him ? If the defendant did not 
know the exa£l amount of the debt, might he not con- 
trail: to pay it in thofe terms ? The parol evidence does 
not enlarge any term of the letter : rnd I think it would 
be holding the ftatute too ftrictly to fay that this wiis 
not fuificicnt evidence of the contrail. 

Le Blanc J. If the doilrine were to be puflied the 
length now contended for. we muft fay that a man could 
not contrail in writing with another to pay him for all 
the goods with which he had furnifhed a third perfon 
in the courfe of the antecedent month. Or fuppofe the 

(<0 II X4S* (Ji) Prec. in Chan. 56c. 


writing 
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writing had only contained a promife to pay the dcht of 
Wtlliams; would not that be fufficient without mention- 
ing the amount ? 

Per Curiam^ Rule refufed. 


Hopley agahift Dufresne. 

plaintlf!' declared, as Indorfee, againfl the de- 
fendant, as iiulorier of a bill of exchange drawn by 
H, P.dsjli\i on Mun ay^ on the 24th of September 
1810, at tame after date, and accepted by 

Jllurri^jy payal'de at !-J( rii j and the count con- 

tained the ufi.t’ elle^jaticn, that ll. ^ bill w:,s duly pre- 
fented for paymei t, vdieii due, aujd was not paid. It 
appear' \1 in evidence before L( r.l C. J., at 

the fittings efter j\firLie!') ihe bill Iiad been 

acccpLctl b’mT/f/r/Y'j, without conddoratio’i, for the ac- 
commodaLien of the defend lUt ; tbit the ih.o.ver had no 
cflecls ill hands ; th.'t wlicn the bill was 

prcfcntcil, 0!i itj bcco:iiing due, at tLhumiif.cy\ banking 
houfe in tlie anfv/er ihen giv'u: was ‘‘ no 

efiecls/” rff wliich notice was riven the next day : but 
it appearing tlir.t fech prefentation had been made after 
the banki?ig liours, it Vv as contended that the bill was not 
duly prefintcdy as allv.ged in the declaration ; and upon that 
objection the plainliil’ v/as ronfuilcd : though it alfo ap- 
peared that after the declaration in this aflion was filed, 
the defendant had applied for the indulgence of a further 
extenfion of time to pay the bill ; which was infilled 
upon as a waver of the defective prefentation j fuppof- 
ing that the defendant, for whofe benefit the accep- 
tance was given by Murray^ who had fince become 
T a bankrupt. 


^7S 

i8i2. 


Batcmaic 

againjl 

PUILLJPS. 


Friday, 

Apitl 17 th. 

Whtre a bill 
was drawn and 
accepted for the 
accommodation 
of the Indoricr, 
which was not 
duly prefented 
for payment 
when due, by 
r-albki that the 
bill having been 
accepted pay- 
able at a bank- 
ing boulc was 
not pit fen ted 
t'll after the 
LahLing hours, 
wlicn the an- 
fvver given to 
the holder was 
“ no effects;'* 
yet if fbeh in- 
dorfer apply to 
t he indoifce, 
after declara- 
tion filed, for 
fuillA i time to 
ma^ t payment 
ot l' bill; 
which decla- 
ration alleged 
thefaft that the 
bill was duly 
prefented tor 
payment; that 
is evidence of a 
waver of the 
objedtion, with 
notice of the 
fadl ot which he 
had the means 
of informing 
himfelf* 
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1812. 

Hoplet 

a^aiufi 

DuERt^NB. 


bankrupt, was entitled to avail himfelf of fuch an obf* 
je£lion. But it did not exprefsly appear that when the 
defendant applied for the indulgence he was apprized of 
the obje£tion to the prefentation. 


Garrowj In the laft term, applied to fet afide the non- 
fuit, as well upon the ground that as the bill had been 
accepted by Murray for the defendant’s accoiiimodation, 
who had engaged to provide for it when due, he was to 
be taken as the acceptor, and could not avail himfelf of 
the objeftion : as alfo, that he had waved it by ap- 
plying for further time. That it was immaterial that 
fuch application was made by him after the a£lion 
brought 5 for an admiflion by him at any time, that 
he was liable upon the bill, was evidence againft 
him : and that fuch admiflion, having been made after tlie 
declaration filed, was evidence to fhew that his atten- 
tion muft have been called to the faft of a due prefenta- 
tion, which is alleged in it, and concerning which he 
muft be taken to have informed himfelf truly. 


Marryat now oppofed the rule, and referred to Parker 
V. Gordon (a) as in point, to fhew tliat where a party takes 
an acceptance payable at a banker’s, the holder muft pre- 
fent the bill there for payment within the ufual banking 
hours ; otherwife, it is of no efFefl: to charge the drawer 
on the bill : and here he argued that the defendant, 
who is fued as indorfer, (lands in the fame fituation, 
and cannot be contemplated in any other charaflen 
Secondly, that there could be no waver of the defeftive 
prefentation, without (hewing that the defendant knew in 
fadl of the defect; at the time which, though attempted 




to 
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to be, was not fhewn in this cafe. For this he cited 
Blefard v. Hirjl (<ar), where a fubfequent promife by an 
• indorfer to pay the bill, having been made under igno- 
rance of the prior laches of the holder, by which he 
was difcharged, was held to be no waver of the ob- 
jeftion. 


277 

i8I2. 

Hoplkt 

againft 

Dufresne. 


G arrow y and Richardforty in fupport of the rule, relied 
principally on the waver, which took place after the 
declaration, containing the allegation that the bill was 
duly prefented for payment, was filed, and therefore after 
the defendant’s attention was called to the fafl : and they 
referred to Liindie v. Rohertfon {b)y where a promife by 
an indorfer to pay the bill three months after it became 
due was held to be prima facie evidence of his admif- 
fion that the bill had been prefented to the acceptor for 
payment in due time, and diflionored, and due notice of 
k given to him. 


Lord Ellenborougti C, J., flopping the argument, 
faid that the Court thought that it flioiild have been left 
to the jury to fay whether, under the circumllanccs 
of the cafe, the defendant had notice, at the time of 
his ajyplication for indulgence, iJiar r’‘cre had been no 
due prefentation : and therefore nude the Rule a!j 
folute. 

{a) s Surr, 2670. (J) 7 SJi- 


T3 
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April 17th. 

Under a policy 
of infurance of 
^oocls at and 
from London to 
any port or 
ports, place or 
places, in the 
Baltic^ back- 
v^ards and for- 
wards; with 
leave to touch 
and ftay at any 
ports and 
places, for all 
purpofes wh itfo- 
^vcrythealluicd 
may wait /?/any 
port for inform 
mation as to 
what port in 
the Baltic the 
(hip mi;;ht 
fafely proceed 
to difchar;;o her 
cargo; that 
being one of 
the objeOs of 
the adventure 
arifing out of 
the tioubled 
and Oiifti/ig 
Hate of the 
difteu nt 
vernmcnls on 
the Baltic ftiorcs 
from the pitf- 
fureof the 
Breach arms; 
and thislibt-.lv, 
it feems, is iiot 
abridged by a 
fubfequent 
fpccial leave 
given io "u’uit for 
informaiiony See, 
of any ports 
and places. 


Rucker and Another againjl Aelnutt. 

^piis aftion was brought upon a policy of infuranco 
upon goods on board the (Lip at and from 

London to any port or ports, place or j hices, in the 
Balticy backwards and forwards ; incI'.nUng the rlik of 
boats, &c. to and from the vefiel ; with to feek, 

join, and exchange convoys, carry and exchange fimu- 
latcd papers and clearances, touch and fiuy at any ports 
and places for all purfofes whaifoever^ take in and dif- 
charge goods wherofoever the fiiip might touch at \ and 
in cafe the commander of the veflel Ihould find it dan- 
gerous to enter either of tlio above ports and places, or 
if not allowed to difeharge the cargo, nvlth leave to return 
to any ports and places till the car^^) was difeharged in 
fafety; with liberty to carry a Brit'i/h licence, &c. After- 
wards’thcre was this cLaife : and it fliall be lawful for 
the faid fliip, he. in that voyage to proceed, fail to, 
and touch and Jlay at any pA'ti and places whatjbever or 
nvherefoevery particiilai l'^. ^with leave to ^ivalt for 'information 
OFF any ports or placesy t-ike in and land pailengcrs, with- 
out projudlcc to this iiifura.icc. The lufs was 'averred 
to be by hoilile fciziirc Iiy perfoiis unknown. 

At th^ tiial before Ld. Id’Lnhorouiyh C. J., at Guildhall, 
evidence was given as to tlie circumllanccs of the lofs by 
feizure of the government, In the Zwedip port of Carl* 
Jljamm : and a licence for ♦‘he purpofe of the voyage, 
under an order of council, was proved to have been 
granted to Melh s. RucLcrsy merchants, on behalf of them- 
felves and others, to export the goods, he. But the only 
queftion now made was upon the conftrudion of the 

policy, 



IN THE Fifty-second Year of GEORGE III. 

policy, in relation to the following evidence. On the loth 
of 0 Bober i8io, Mr. who was an agent of the 

.affured, came to Carljhnmm^ and before the arrival there 
of the Tugendy he took his departure for the PrjJftan fide 
of the continent *, having left direclions with a houfe of 
trade at Carlpamm^ that he would write them word to 
what port they fiiould order the fliip to proceed on her 
arrival ; but in cafe they did not hear from him, they 
were to fond her to any port they fhould deem advifeable, 
not higher than McmeL The fiiip did not arrive till the 
8 til of Nuvemher^ before which time the ho Life at Carl- 
JJiamm had received advice from SJjncider to fend the fiiip 
to Pillau. 'fhey accordingly gave the captain orders on 
the loth to fail; but countermanded the orders on the 
1 2 th, in confcquencc of unfavourable intelligence re- 
ceived concerning the political fcate of Pillauy and the 
other ports on that fide of the Balticy which rendered it 
dangerous for the fhip to proceed to them without fur- 
ther advice. But while the llnp was thus waiting at 
CarlJIjamtUy as it was fuppofed in a place of prefent fccu- 
rity, a declaration of vear by Swedea againfl (f real Britain 
was oHicially communicated to the merchanis on the ift 
of DeeemlnTf and publiflied genei'aliy on the ed, and an 
embargo was laid on this and otlier mercliaiit iljips there, 
by which the Tugend was prevented from failing, as flic 
would otherwife have done lor Mancly in confeqiience of 
orders received for that purpofe on the zi of December 
from Schneider, The goods were afterwards feized, and 
the captain’s papers taken from him on the yth of De* 
rember ; and finally, the goods were ordered to be unflilp- 
ped, and were confifcated. His Lordfhip left the quef- 
tion to the jury, whether the captain’s ftay at CarU 
Jlmmm from the 8 th of November to the ift oi December 
T 4 was 


i8I2. 

Rucker 

againji 

Allnutt. 
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3812. 

Ruciter 
' a^atnft 
Allnutt. 


was longer than was neceflary for the general purpofe^ of 
the (hip, exclufive of the mere purpofe of waiting in that 
port for information as to fome place of convenient def- 
tination j a llay for which purpofe in port he thought 
was not allowed by the conftruction of the words of the 
policy, referving liberty to wait off any port for infor- 
mation : though after an attempt to enter Pillau, and 
finding it dangerous, the captain might ii. ve been autho- 
rized to return to Carlffamm^ under the expref; liberty 
referved in the policy for that purpofe. The jury, on 
this direftion, found a vcrdiiSt for the defendant ; but 
his Lordfhip gave leave to the plaintiffs’ counfel to move 
for a new trial, if this conftruftion were wrong. 


The AttorneyGencraly in moving for the rule in the lafi; 
term, admitted that the aflured could not julVify waiting 
in port, under the fpecial liberty to wait off a port for in- 
formation •, but contended that the aft was warranted by 
the gcm'ral terms and fcope of the policy, M'hich con- 
templating the difUirbcd flatc of the continental ports, 
and the danger of proceeding to any of them without 
recent previous information, gave leave t© the affured to 
touch and fay at any ports and places for all purpofe s 
•Lvhatfoverf including of courfc the Raying at any port for 
it formation : and that this was not reftrifted, but rather 
extended, by the fubfequent claufc allowing the fliip alfo 
to wait off any port for the fpccial purpofe of in- 
formation : for this was a new liberty given in addition 
to the former, and confiftent vith it j and not by way of 
fubftitution for or limitation of the former. 


Lord Ellenborough C. J. faid that the only queftion 
^ was whether by the fubfequent fpccial leave given to 

wait 
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wait off any port for information, the intention of the 
contrafting parties was nut declared to be to exempt the 
underwriters from all land rifles of waiting in any port 
merely for information ; and thereby to reftrain the for- 
mer general words of leave to flay at any port for all pur- 
pofes, to a leave to ftay there for all purpofes except for 
information : which queftion however he thought was 
very fit to be difculTed, and therefore concurred in grant- 
ing the rule. 


1812. 

Ruckee 

Allnutv. 


It was now argued by Parh^ Toppings and Scarlett^ 
againft the rule, that the very objeft of giving leave 
to flay off a port for information was to afeertain whe- 
ther that port could fafely be entered; which objeft 
of fafety would be defeated if, after entering the port, 
the {hip might remain there for any length of time wait- 
ing for further information, notwithftanding any incipient 
and increafing hazard of feizure in that port. The 
general hazard and inconvenience of waiting off a port 
for information would of itfelf operate as a check againfl 
unreafonablc delay in fuch a fituation ; but there would be 
no fufficient check againft an unreafonable ftay in a port 
under the fame pretence; it would be more likely to be 
made* a refting-place to wait the event of commercial and 
political fpeculations, which were certainly not contem- 
plated to be infured. The mere purpofe of waiting for in- 
formation off a port would be fpeedily and fafely obtained 
if confined to the definite obje 61 : of afeertaining whether 
the port could be fafely entered ; but the waiting in a 
port for information, generally, is indefinite, and gives no 
alfignable limits to the objefts or duration of the policy. 
If the {hip might wait in a port for information from the 
8th of November to the 2d of December, why not till the 


con- 
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Rucker. 

iigCiitiJi 

Ailnutt. 


coiicluGon of the war ? The dcGrcd information might 
not be obtained till then. [^Baylcy J. The qucilion of 
reafonable time for waiting was fertile jury ; if the lliip 
had a right to wait for infouiiation at all port, the jury 
would have to confidcr whctlier llic aited longer than 
was reafonable for that purpofe.] The words “ for ^// 
purpofes whatfoever*^ mull be taken with lomc limita- 
tion, otherwife they would cover a (lay in port for mere 
pleafure : but the llay mud be undciiloutl tj be for a 
purpofe connected with the due profoeution of the 
voyage, and mud be limited to a reafonable day for any 
purpofe. If then tlic object of the fpecial leave to w'ait 
ojf a port for information were to afeertain W'hether it was 
dangerous to enter it, it is contnidiclory to fuppofe that 
the afllired had leave to enter It under the general words 
for tlic fame mere purpofe of information. The true 
condru£tion therefore of the whole policy taken together 
was not to give leave for the fiiip to wait for informa- 
tion generally during the voyage, but only for a parti- 
cular fpecies of information, namely, whether die could 
fafely enter a particular port, which would properly be 
confined, as the fpecial words exprefs, to a waiting off 
the port. 


T^he Attorney-Gcncraly G arrow y and Taclcly contra. 
One of the principal objefls of the voyage was to navi- 
gate round the Baltic y ‘ backwards and forwards y in 
fearch of information where the diip might fafely go to 
trade ; the ports of difeharge were to be governed by 
events and upon knowledge fo acquired. The claufc in 
quedion was added for the fafety of the underwriters,- in 
order to enable that information to be acquired with the 
Jead rifk to them. Admitting that by the general words 

the 
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the ftnying at any port could only be for a purpofc con- 
nedtccl with the voyage, yet the (laying there for inform 
mation where next the fliip could go with fifety was 
fuch a purpofc : and after having afeertained off any 
particular port, tliat (lie might enter it in fafety, the rilk 
was Icflcncd to the underwriters by her waiting there till 
flie obtained information where next (lie (hould fafely go, 
rather than by waiting upon the high fea, expofed to the 
'additional perils of navigation. There is therefore no in- 
confiflcncy in tlic claufes, but cacli conduces to the objefts 
and falcty of the voyage. A SwcdiJtj port was fele£lcd at the 
time as the fafcfl pLice to collcdl information ; but it 
was never intended to make Carlffamm a port of difeharge. 
If, without the fubfequent words, the adiired would have 
had a right to wait off a port for information, there 
would have been weight in the argument, that the giving 
fpccial leave to wait ff the port excluded the wanting i?i 
it : but the waiting t?i the port was alone covered by the 
general words ; and the additional leave to wait for infor- 
mation off any port was fuperadded for the further fafety 
of the underwTiter. 


iSia. 

Kuckbr 

againft 

AX.LM/TT. 


Lord Ellenborougii C. J. A painful and anxious 
duty Is cafe upon tlic Court to conftrue an inflrument, 
contradiilory and redundant in fomc of its exprelTions, 
and penurioub in others of them ; the obfeurity of which 
nrifes partly from the imperfection of the language of 
thofc who execute it, and partly from the extraordinary 
and novel rilks meant to be covered by it. We are led 
by habit to put condruftions upon certain words in poli- 
cies from the common ufe and underftanding of them 
in other cafes; but that will not enable us to conftrue 
them with reference to the peculiar nature of the voyage 


in 
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in queftion. Where the deftinatlon of a fliip is certain, 
and the objedls of the voyage previoufly afeertained, I 
ftiould have no doubt in conftruing the words of leave 
to touch and ftay at any ports and places for all pur- 
pofes whatfoeverf to mean merely for the purpofes of the 
voyage fo afeertained, and not as giving leave to ftay at 
a port for the purpofe of fpeculating as in a coffee-houfe 
upon the political ftate of Europe ^ but only to touch 
and ftay there for the purpofes of that voyage, or to avoid 
fomc impending peril. On occafions of this kind, my 
firft duty, fitting here, is to diveft my mind of any pre- 
judice or previous conception, if any, of the cafe, de- 
rived from my former view of the fubjeft at the trial, 
and to place my judgment in that ftate of iiuUfterence as 
to any former opinion exprefled by me in which it ought 
to be for the purpofe of juftice. Confidering then that 
this adventure had no one definite objeft at the time, but 
that the Ihip had to feek her ports of difeharge in the 
Baltic according to the information to be collefted there ; 
we muft look at the general words of leave to touch and 
ftay at any port for all purpofes whatfoever, not as we 
fhould read them in an ordinary policy upon a definite 
voyage, which would not authorize the fhip to ftay at a 
port in the voyage merely for the purpofe of procuring 
information as to her ulterior deftination, nor in general 
for any purpofe not conne£led with the port wherein 
the ftay was made ; but with reference to the peculiar 
nature of this adventure. The general words written, 
giving leave to touch and ftay at any ports for all purpofes 
•whatfoever^ are certainly words of enlargement beyond 
the common printed form ; and with reference to this 
adventure, in which the affured had to feek information 
in the Baltic as to the fliip’s port or ports of difeharge, 
8* would 
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would certainly include a liberty to ftay at any port 
there for information on that fubjeft : and the only 
doubt has arifen upon the fubfequent fpeclal words in- 
troduced, giving leave to wait for information off any 
ports ; which feemed to me at fir ft to imply an exclufion 
of waiting for that purpofe in any port. But upon fur- 
ther confidcrution, it now appears to me that the latter 
words do not necefl'arily reftrain the former, becaufe they 
provide for fomething which was not provided for be- 
fore. There arc other purpofes for which the Ihip might 
wait off a port, befides the obtaining of information, for 
which fpecial leave is given \ fuch as for taking iix 
and landing paflengers ; which under the general words 
would have been a deviation : there was therefore an 
obje£l in introducing the fpccial words which was 
not before provided for. In the cafe then of this 
new fpecie^^ adventure, where the obtaining of in- 
formation aFlo the ports of difeharge of the fliip was 
fo material an object of the infurance in the con- 
vulfed ftate of the Baltic flioies ; but without faying 
that the ftiip might thus w'ait at a port for any length of 
time, or that the afiured muft not execute the purpofe 
promptly \ I am now lefs inclined than I was before to 
think that the afiiired were precluded from going into 
and waiting at Carlfjamm for information : at lead I 
(hould not be fatisfied without giving them an opportu- 
nity of having the cafe further confidered. 

The other Judges concurred in direfting a new 
triah 
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i8I2. 


Saiurdiy, Doe, Leflee of Smelt and Another, azainfl 

Fuchau. ^ 


Under 3 provifo ^pHIS ej eft merit was tried before the Lord Chief Baron 

in a Icafe for ^ i 

the entry of at the aflizes for Surrey^ and wis bi'ought to recover 

ca 7 e the rent a mefluage and half an acre of land in S* Gtoi^rcs Fields, 
arrcarfori4 under a leafc from the IcjTors to the dele-* ul ant for 

days and im ^ tcmi of 2 1 vcars from the 2Cth of March 180::, at a 
trefs found upon rent of 42/. payable half yearly ; in which Icafe it was 
hris^cntiilcd to Covenanted by the defendant to pay the rent on the 
mentron^p^^ot fevcrnl days appointed; with a provifo, that if the fiid 
rcnt^duc at ^ yearly rent of 42/. or any part thereof lli.'.ii be belihid 


and unpaid hy the /pace ^14 diiys next o;er or after any 

the pjemifls on or either of the faid days of payment on which the hnne 
feme dtii 'm 

t'lic de- refpeftively ought to be paid as aforefaid, and no fuffu]c\t 

on^tli'ra’fof ilijirtfi or diflrejps being found in and up^he fame pro- 

dtSaValion*'^ whcreby to levy fuch rent ; or ii^hc derend.4nt 

Terved on the fliall not ill all things well and tuilv pji*K/im and keep all 
6th of ^uYic; ^ ^ ^ ^ 

the defendant and fingular the covenants, Uc, herein contained, on his 

giving no evi- • n 1 1 r 1 r 

dcncc to rebut part to bc pcriormed and kept, ihcn it lliall oc lawlul lor 
that'th^rV'was lefloi's to rc-eiitcr and put out the defendaut from the 
no rufficieiitdif- pofleffion. The dcmifc to tlie plaintilY was laid fen the 

ti cl son Hie pro- ^ ^ 


mills with in the 2d of May i8i I ; and upon proof that half a year’s rent 

teimsofthc / \ r 7 r ill 

provifw ; as by became due oil the L.ady-day preceding, and that the 

thc7c"wa\^akf- broker who was employed to make the dildivfs for the 

on the prt mffes Went Upon the pTcmifcs for that purpofo i:i Alay^ and 

in Miif up to found nothing to diftraiii upor . the plaintilT recovered a 

tJie day of the ^ ° ^ 

demife inclu- VCldift. 
five ; or on the 
6th of 

when the dc- Lawes HOW moved to fet it afide and enter a nonfuit, 
ferved, if that on the ground that in order to cftablifli a forfeiture, the 

were material 


with reference to the date 4G. 2. €• a8. On fuch proof by the plaintiff tlic f\at. 4G. 2. 
(.28. difpenfes with proof of a demand of the rent on the day it becauic due* 


lelTors 
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leflbrs ought to have flicwn that there was no fufficient 
diftrefs on the preniifes for 14 days after the rent was 
due, as well as that the rent was in arrear ; whereas the 
witiicfs only proved that there was no fuflicient diftrefs 
for one day in which might have been the cafe 

only on that one day. [I^ord Ellenhorcugh C. J. If the 
landlord fiiid no fuillcicnt diflrofs on the premifes on 
any day after the rent is in arrear, and the rent be not 
paid for 14 days aft:!' it is due, furely the right of entry 
accrues.] At . uy rjtc, the want of a fulhcient diftrefs 
ought to have I'l 'v/n on to 00 day before the 2d of 

J\Iay^ when tlvj (i.enhe h. laid ; for that v/as nrcciiary 
to give the lei/c rs a title to enter. la Doc cL Fovjlcr 
V. Waiidlnfs (a), ib(' f'ie^Hrae it was brought upon a pro- 
vifo for re-entry in a leaf', in cafe llie rent was in arrear 
for 30 days, &c. It was agreed that there was a fuffi- 
cient diftrefs on the pivjnifes during the ^ch/c time ; 
and as the plainti IF only proved a demand of rent after 
the day on which it v/as due^ and a refulal of the defend- 
ant to pay it before the re-entry ; the Court held that he 
could not recover at commejii law for want of a demand 
of the rent oa the day it \vas due ; nor under the atl of 
the *4 G. 2. r. 28. /'. 2., bccaufe there was a fufficient 
diftrefs on the premifes. The llatutc only difpenfes with 
the proof of a demand of the rent at the day, wdiich 
was required by the common law in cafes of re-entry for 
non-payment of rent, by ftiewing that lialf a year's rent 
was due before the declaration fervedy and that no fuf- 
ficient diftrefs was to be found on the demifed premifes 
countervailing the arrears then dued* Now here there 
was no evidence at the trial v/hen tlie declaration was 
ferved j otherwife, it would have appeared to have been 
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againjl 
Fuciiav. 
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l8ll» long after the 2 d of namely, on the 6th of 

June {a): and there might then have been a fuflicient 
Lcflce of diflrefs on the premifes. 

SmIiLt, 

tigninft ^ ... ' 

Fvcbau. Curiam* The plaintiff gave in evidence that 

fome time in May^ which was after the rent had fallen 
in arrcar for more than fourteen days, there was no 
fufficient diftrefs on the premifes : that wai> prima facie 
evidence at lead; to call upon the defendant to fhevi that 
there was a fufficient diflrefs on the premifes within the 
terms of the provifo. And the jury might prefume from 
tlie evidence of there being no fufficient diflrefs fome time 
in May^ that there was none in May before the 2 d, when 
the demife is laid ; nor on the 6th of June^ when the 
declaration was ferved, if that were material ; unlefs the 
defendant fhewed that there was. The defendant may 
ftill relieve himfelf, by paying the rent, and all the cofls, 
under the ftatute. 

Rule refufed. 

(rt) LtfWQ% dated this from an iffidavit. 


•Saturia^^, Rucker and Another a?ain/l Green/ 

i8th. 


Though a policy 
of infurance on 
goods contain 
a claufe of war- 
ranty, freeing 
the underwriter 
from feizure, in 
the (hip’s port 


plaintiffs declared in afTumpfit upon a policy of 
infurance underwritten by the defendant upon goods 
on board the fhip Foriunay at and from London to any 
port or ports in the Balticy backwards and forwards, &c : 
and by the policy fet out it was declared, in addition to 


thf affijiS^hav^ Ordinary terms, to be an infurance on goods « war- 

ing declared ranted free from capture and feizure in the fhip’s port or 

generally as for * * * 

a lofs by hoftile , . . - . . r ^ 

ieizutf, without negativing that it was m the (hips port of difcliargc, is no caufc for ar- 
reding the judgment aitei verdi^ 


port! 
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ports of difcharge.” And afterwards the plaintilFs 
Jiverred the loading of the goods on board the fliip, to 
be carried on the voyage infured ; the intcrefl of tlie 
feveral proprietors, as agents for whom they had caufed 
the infiirance to be made ; and the failing of tlic ihip 
with her cargo on the faid voyage ; and that “ after- 
wards, and before the faid goods were dlfchargod in 
fafety, the faid fliip with the faid goods on board tliereof 
was, with force and arms, and in a hoflile manner, 
feizetl by certain perfons to the faid proprietors unknown, 
and thereby the f nd goodh became and were wholly loft 
to them whereof the defendant had notice ; by veafon 
whereof he became and was liable to pay the fum infured 
by him, &c. After a verdidl for the plaintifls before 
Lord Ellcfiborough C. J. in LomloHy 

Parh moved to arreft the judgment, for want of an 
averment, negativing that the lofs by feizure was in the 
fliip’s port of difcliargc {a)y which was cxccptccl out of the 
contract of indemnity by the defendant. He relied on 
the rule laid dowm by Bullcr J. in spiers v. Parker (/;), 
that after verdift nothing is to be profiimed but what 
is cxprefsly flatcd in the declaration, and is necelfarily 
implied from tliofe fa£ts which arc ftated p and here 
there can be no implication out of the terms of the con- 
trail, wlilch is confined to capture and feizure out of 
the fliip’s port of difcliarge.^ Tlic defendant docs not 
engage to indemnify the plaintiff againd. capture and 
feizure generally ; and therefore a general averment of 
lofs by feizure does not bring the cafe wdthin the con- 
tract ; nor can it be necefliarily implied from fuch aver- 

(fl) See DalgkiPi v. Brooke, port 296. wheie fuch an averment wa» 
introduced, 

. ijt) I Ter »77 1 41, 

VoL. XV, U merit 
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apo 

I Si 2. meiit that the P izure was proved to be out of port. In 
Rujhton V. Afpinall (b)^ the ci claration againft an indorfei 
of a bill of exchange, omitting to aliege a demand and 
Gr££n. refufal by the acceptor on the day when the note was 
payable, was ’ndd to be eiioneous and not cured by ver*» 
diet : fo if it did not allege notice to tlie indorfer of the 
acceptor’s refufal. The cafe of Htichin . Bteven^ [c^ 
was there relied on in argument, as cftabliliil 'g the rule, 
that where any thing is omitted in the declaradon, 
though it be matter of fubllancc, if it be fiich that, with- 
out proving it at the trial, the plaintiff could not have 
had a vcrdi£V, and there be a vcidi£l: for the plaintiff, 
fuch o.niffion fliall not arreft the jiulgment.” But Lord 
v*xpL''ncd that rule, and (liewo^l that it only 
applies to cafes where the plaintiff’s title being ftated, but 
impcrff^dlly ftated, all the chrmi^/lances wjiich were ne- 
ceffary to be proved in fupport of it flrall be prefumed 
after vcrdift to have been proved \ but that no fuch pre-^ 
fumption can be made whetv. die phiintilT totally omits to 
ftate his title orcaufe uf a^Slion. Tf it be faid that, with- 
out proving a lofs by fe.Zvire out of tlie port of difeharge, 
the plaintiff could not li.ivc recovered, the fame kind of 
anfwer might as well luwe been given in RuJIitofi v. 
Afpinall. 

Lord Ellenborough C. J. By the general terms of 
the policy, the underwriter is liable for all capture and 
feizure 5 but if the capture or feizure be hi a particular 
place, for wdiich the defendant is not liable by the war- 
ranty, that is to be ftiewn by way of defence from him : 
after vordicl therefore wc muft prefume that the feizure 
\5ras proved to be in a place where the defendant 
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was liable to anfwer for it. We cannot now intend 
0 

that the feizure proved was one for wUch be was not 
liable. 


29s 


1819. 


Ruckkk 

0gainfi 

Creknu 


Grose J. agreed. 


Le Blanc. J. The introduftion of the claufe, war- 
ranting tlie underwriters free from capture or feizure 
in the (hip’s port '^f difeharge,” in addition to the general 
terms, is the fame as if it were f.iid that they fhould be 
liable foi ail captures and feizurcs ; with a provifo that 
they fhould not be liable for captures and feizures in the 
Ihip's port of dlfcharge. It was not nccefliiry for the 
plaintiff to negative in his declaration that it was a feizure 
in the port of dlfcharge. 

Bayley J. In cflb£l the defendant was to be liable 
for every feizure, unlefs it were in the fiiip’s port of dif- 
charge : if therefore it were in fuch a place, that is to be 
fliewri in evidence by way of defence on the part of 
the defendant. 

Rule rofufed, 


Langdale and Another againjl Trimmer. 


HaturJLt;/^ 


plaintiffs declared as indorfees of a promilfory Theindorfe? 

i ^ of a bill having 

note for 30/., payable at Druinmond^s banking-houfc, lodptd it with 
Cbaring-Crcfs^ drawn by B» Bradley on the 22tl of /j- 

fen ted it for 

payment at a,nother bAnking-houfe,in London, where it was made payable, on the 25th oC 
Lchrmry, when it was dilhonoied; hut under a doubt wlv.thcr the prcrciitation w»l not 
niadc too eaily on tJiat day, the bankers again picfcnted it fliortly before 5 o’clock on thd 
;i6th, when it was again Alilhonored ; on whiclj they imme^iatejy itturned it to the 
indorfer, in Lonhn, on that day, and he lent notice of the dlflionor by the port of tnc 
fnto the countty where the indorA.r lived; held that thU was due dili^PCC atnd 
JtHc notice of the diihonor. 

ir 2 


nuary 
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mary i8il, at Farnham in Surrey^ at one month’s datej 
in favour pf the defendant or order, who indorfed it to 
the plaintiffs : and averred that the note was prefented 
for payment at the houfe where it was made payable on 
the 25th of February^ when it became due, and that it 
was difhonored. The only qucflion at the trial, before 
Lord Ellenhorough C. J. in Loudon^ was whether the 
plaintiffs had made the note their own b) Iiches in not 
giving notice of the diflionor in time to the defendant- 
As to which the evidence was that the plaintiffs, having 
fent the note to their bankers, it was by them prefented 
for payment at Drummond's on the 25th ; by whom it 
was difhonored for want of effedfs of the drawer in their 
hands ; but the prefentation being, as it was fuppofed, 
too foon on that day, it was again prefented for payment 
by the fame bankers fhortly before 5 o’clock on the 26th', 
and being again difhonored, it was by the bankers imme- 
diately returned to the plaintiffs, who lived in Holborny and 
who gave notice of the diflionor by letter, put in the pofl 
of the 27th, to the defendant at Farnham ^ 38 miles from 
town, who received it on the 28th. It was objected at the 
trial before Lord Fllcnborough C. J. at Guildhall y that the 
notice was not in time, as the holder is required to give 
notice of the diflionor of a bill by the next day’s poft at 
fartheft, and therefore the notice ought in this cafe to 
have been fent by the pofl of the 26th in (lead of the 
27th. But his Lordfliip confidered the notice to have 
been given in time after die bill was returned to the 
plaintiffs on the 26th by the bankers, and the jury under 
that direflion found a verdi6l for the plaintiffs. 


Park now moved for a new trial ; contending that one 
day atleall had been loft by the plaintiffs’ having put the 

biU 
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bill into their bankers’ hands for the purpofe of prefenting 
It for payment before it was returned to them again ; and 
that the holder of a bill could not give himfelf further 
time for fending notice of the diflionor, by chufing to 
adopt fo circuitous a mode of prefentation, inftead of ufing 
due diligence himfelf. 


293 

1812. 


LANobAi.c 

a^ahiji 


Lord Ellemboroucii C. J. The banker prefented it 
as a diftin£l holder at the time, and not as identified 
with his cuftomers. He returned it to t!»e plaintiffs in 
due time *, and they, as holders of a bill, were not bound 
to lay afide all other buflncfs, and fend notice of the dif- 
hojior on the fame day after 5 o’clock \ but might re- 
turn it by the poll of the next day after they had re- 
ceived it. 

Per Cunatrty Rule refufed (*1). 

(rf) SiO!f yf.ZiJf'jrdi 9 £^7/^, 347. was aftcrw'ards referred to. 


Doe, Leflee of Banning, againjl Griffin. 


SatarUfiy^ 
Aptil 1 8 th. 


JEKTLL moved for a new trial in this ejctHiment, Proof by one ol 
in which the plaintiff’ had recovered a verdidt before man™'yVj»/be. 
Graham Vf.y Tit S a lijhury ; and dated that the objedion bToVber^of ih^ 
arofe upon a queflion of pedigree, whether Thomas 
Grijfflny a younger brother of the perfon lad feized, 
through whom both the lefibr of the plaintiff and the oi the family 
defendant were to make title, if at all, had died without died th' re anti 
iffue ; which it was incumbent upon the lefibr of the ^ 

plaintiff to fhew before he could entitle himfelf to recover 

hav'.ig bccti 

married) is prima facie evidence that the party was dead without hwUU illucj to entltk 
the next claimant by defeent to recover in ejeftment. 



1812. 
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upon the general merits of the cafe. For this purpofe 
Mrs. Jtfferiefy an elderly lady, one of the family, had 
been called to prove, that Thomas had many years before; 
when a young man, gone abroad, and according to the 
repute of the family, had afterwards died in the Wejl 
indiesy and that pie had never heard in the family of his 
having been married. This he contended was not fuffi- 
cient evidence for the Icflbr of the plaintiiT, on whom 
the affirmative proof lay, that Thomas had in fa<Sl: died 
unmarriedj and without lawful iffiie, which \\ ..s capa- 
ble of being proved by perfons fliil Ihirg, if the fa£k 
were fo (rt). 

Lord Ellenborougk C. J. The evidence was fuffi- 
cent to call upon the defendant to give facie evi- 

dence at leafl that Thomas was manied ; for wliat other 
evidence could the IciTor be cxpccled to produce, that 
Thomas was not married, than that none of the family had 
ever heard that he was. 

Per Curiam. Rule refufed (b). 

(<7) jRkhards v. B. J?. 4 G. a .fouPs JUfS. “In 

.ment the lefror of llic pldintlfT ci«l!mc^l as heir by dtfcciit, and fhewed 
the death of his cldci hrotheis, but not tliat they died without iHue. 
X^uria. This muft likcr/ife be proved. 7’hr plainiifT muff leinove every 
poffibility of title in another perfon bcfoieJie tan recover no pre- 
fumpeion bcirif: to be admitted agauill tb.e pi-ifon in polTdhon.” la 
this cafe there was no negative evidence of the mairiage of fuch bro- 
thcis as in tlie principal cafe. 

{h) See Bull N. P, 294. citing Crinnuodc v. Slephcns^ Ke.it, 1697, 

Hcarfay is good cviiTcncc to piovc who is my grandfather, when he 
imarried, what children hchatl, &c. ; of w hich it is not reafonable to 
jrcrumc 1 have better evuiLnce. So to prove niy father, mother, cou- 
Tin, or other relation beyond the fea dead: and the common reputa- 
tion ami belief of it in the family gives credit to fuch evidence.** 
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was an action on a policy of infurance on goods Under a policy 
^ , a. c 1 , I ot infiirancc on 

mipped under a licence from the crown by an order (roods tiom 

m council, on board the fliip Der Friedey at and from 

London to any port or ports, place or places in the V' Saltk^ 

Salticy backwards and forvvartls, including the rifk of lor^aid ^c. ; 

, , with L;a to 

tranmipment in boats, &c. and vcflels of any denomina- tojcii Ahv, and 
tion to and from the vcITel, as alfo inland navigation ; places for all 
>0vith leave to carry and exchange fimulatcd papers, clear- [akeln amuif^ 
anccs, and fiiip^s papers^ fail under any flag*, touch, Hay, 
and trade at all places and iflands, particularly the Ihip might 

» 7 r 11 r ^ r touch at; and 

htrghy for all purpofes whatfoever ; take m and difeharge in cafe it fhould 
goods wherefocvcT the fliip might touch at ; and in cafe gerouTto^Ttcr 
the commander of the vcflel flioiild find it dangerous to pilces ^oV the*^ 
enter eitlior of the above ports and places, or not allowed 
to difeharge the cargo, with leave to return to any ports the 

^ ^ cargo, with 

or places until fhc commander found a port which ha f ave to return, 

&c. until he 
found a port 

r/liich he cnuld enter with fafety ; the infurance to continue until the Ihip and goods 
arrnrdat s above ; upon the Jhip until ^ oored at .inchor 114 hours in fafety, and upon 
goods until the fimc (I "tld he there di ft h .tged and f'jifcly Lindid : at a premium of 14 gui- 
neas, torcithn 7^- P'*' ce.\\\. jor la'.'roul : e lIi waiiaiity of the free front capture or 

ftizntet,! the flip's port or p its cj d'/'hatg. H' Id, lU, that the fliip having aruved in tlie 
outer road of I’ilhit, whi. h is a ha irbc Mr, whc*c large (hips ilus arc obliged lo dif- 
charge part of then- ca g<M into Ii >ht'-)s 10 c -■ bJ rhem to go over tire bar into the inner 
harbour, whi:t thev ai'cliaii;. tl . c a ndvr : and ti e c ipt in having ancIior(.d two miles 
and a quarter .'mtlui cut th.oi fhi,*. . Ily ,, u. thi*- pu. pofe ; (but v.hich ditlLrcncc 
was negatived hy tic vciduft of lire jury . mateii. lo ihc ol.jc<Jlof irujuliv ;) and having 
gone on flioie to icpoit Iris fliip and cai^o, and <.I t.i'rn pumilii ui to djrcir. rgc his cargo, 
4 nd to ^^ive direaions for it; and Iiaving i ’cri in Arc oi fix dav he was ac- 

compai.icd hy Prufimi loldie . .uid a pilor, whv- took pcflelho 1 of the llnp and cargo, and 
c’ifchaiged p?.it of it ii to a • in ihe place whcic the fliip reiiijintd at anchor, and 

afterwauls canied herover c ar into the inner harbour, wiicit the goods were finally 
tonfifeated ; this svas an .7? r/i'j.' ;ii the c.tpt. tin’s defied port difclinigu, io as to dil- 
charge tlie underv. ritcis from the lofs by leuuie tiitie, wiiiiin the i.ieariii g of tlie 
^lolicy. 

2 dlyj IJiat the affiired were entitled to a icturn of “A percent, prerninm ** ftr 
arrival f undei circumllances whicli difchargcd the under v^rilers from any lofs. 
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could enter with fafety.” And the infurance was by the 
policy d<=cl. '.red to continue “ until the faid Ihip, wdth all 
her ordnance, &c , aiul goods, and merchandizes whatfo- 
evor, iliould be arrived at as above ; upon the faid fliip 
until ihe had moored at anchor twenty-four hours in good 
faf ty, till (I upon the goods and merchandizes until the fame 
Jhunid be Juere difeharged and fafely landed'^ ** And it 
fliould be lawful for the faid Ihip, &c. in that voyage, 
to touch and ftay at any ports or places v Ivatfoever or 
wlicrcfoever i with liberty to feek, join, and exchange 
convoys, and w%tit for information off any ports or places, 
take in and Lmd paffengers, with leave to load, unload, 
and reload the cargo at Gottenhurgh or el fe where, as well 
as to alter tlie marks and forms of the goods, &c. with- 
out being deemed a deviation,^^ at a premium ‘‘ of 
fourteen guineas per cent, to return 7/. per cent, for arrival f 
See. The goods were alfo warranted free from capture or 
feizure in the Jloifs port or ports of difeharge. And tlie 
plaintiffs averred that while the faid Jhip with the faid goods 
on board thereof was hi the ccurfe oj the faid voyagCy and 
before her arrival at the end thereof and not in the port of 
difeharge^ the faid goods were with force and arms and in 
a hollile maTiner feized, detained, and carried away by cer- 
tain perfons unknown to the plaintiffs, and became wholly 
loll to the proprietors thereof f whereof the defendant had 
notice, and by reafon thereof became liable to pay, &c. 

It appeared in evidence before Lord Ellenhorough C. J. 
at Guildhall, that the fliip, with the goods, arrived on the 
30th of November 1810 the outer road of PillaUy 
which has an inner harbour within the bar ; Pillau 


being alfo the harbour of Konigjhurghy whither tlie 
goods were deftlned. The Der Freide W’as a large fhip, 
drawing ten feet and a half water, and anchored in the 


outer 
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outer road in eleven or twelve fathoms water. The cap- 
tain then went on Ihore to report his Ihip and cargo, 
and obtain permiflion to difeharge his cargo, and to give 
direftions for it ; and after a delay of five or fix days, 
till an anfwcr was returned from Konigjhttrgh^ he re- 
turned on board, accompanied by fix Prujfian foldiers 
and a pilot, who from that time aflumed the manage- 
ment of the fiiip. The place where the Dcr Frtede lay was 
deferibed to be half a Geniian mile, or about two 
KngliJlj miles and a quarter, northward beyond thb ufual 
anchorage and unloading place of fiiips in the road, and 
there were then about twenty fliips lying at the ufual 
place. This being a bar-harbour, large fhips are obliged 
to unload in part without the bar in order to enable theili 
to get over it. A lighter from the fliore came upon 
a fienal alongfide of the fliip a few hours after the 
captain returned on board with the foldiers, and light- 
ened her of as much of her cargo as would enable her to 
go over the bar, which flie did the next day. The plain- 
tilF’s witnefs fwore that no captain w^ould have voluntarily 
unloaded his Ihip fo far out as this fliip lay at the time, 
nor was it fafe or proper to do fo ; but that the captain 
had no authority after his return on board with the foldiers 
and pilot. The cargo was afterwards condemned, as prohi- 
bited goods, for the benefit of the PruJJian government. 

Upon thefe fa£ls two qucllions arofe, ifl. Whether 
this was a feizure in the fhip’s port of difeharge : and 
if it were, fo as to difeharge the underwriter from the 
lofs : adly. Whether the afTured were entitled to a return 
of 7/. per cent, premium for drrivaly within the terms 
of the policy. The cafe went to the jury with his Lord- 
ftiip’s opinion againfl the plaintiffs, on the firft point, and 
they found a verdicl for the defendant j the other was re- 

ferved 
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ferved for further confideratlon. The Attorney-General 
in the laft term moved for a new trial on the firft point ; 
contending that this was not a fcizure in the port, but 
only off the port of difcharge. But if the underwriter 
were difcharged from bearing the lofs, upon the ground 
that this was a feizure in port ; then, on the fecond point, 
he contended that the aflurod were entitled to a vcrdidl for 
the return of premium, as « for arrival which meant 
ariival in the Ihip’s port of difchiirge. A rule r.ifi was 
granted accordingly, which was now oppofed by 


Pari ind Scarlett. Eitft, whether the fliip was or was 
not within the limits of the port of difcharge When flic 
v/’as taken poffeflion of by the foldiers was a queftion of 
faft left to the jury, and which they have decided in the 
affirmative. The road of Pillat4 is within the port in its 
large fenfe; but hi confequence of the bar acrofs the 
anchorage, there is a nominal diftindtion between the out- 
ward road and the inner harbour. All large veflels lighten 
their cargoes without the bar ; and though this veflel 
was lying further Out than ufual when flie was feized, 
yet file had come to an anchor for five or fix days, and 
the captain had gone on fhore to report her, and the 
event proves that flie was within the power and control 
of a land force j and flie was in fadl unladen, in part, 
at that place : fo that flie was treated by all parties con- 
cerned as within the port. In Jarman v. Coape (<v), the 
wordp(7r/, in a fimilar warranty to the prefent, was held 
not to be confined to any technical meaning, but to 
comprehend the broad part of the river Jahdcy within 
which the fliip was lying on and off in the middle, fifteen 




miles 
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miles up, where the rivcr is iwo miles wide, waiting for 
inftruftions where to land, fo as beilto elude the French 
olEcers : the objedl: cf tlie warranty being confidered to 
be to exempt the underwriters from land rilks. Secondly, 
as to the return of premium for arrival ; that mult 
be underfiood of arrivd, wdiich iMs was not; for 
the flilp was Icizcd as foon as it was P'own what flie 
was, and a force from the land could be lent to take pof- 
feffion of her; fo that if it had not been for the war- 
ranty which freed the undrnvriters from lofs by feizuru 
in her port of difeharge, they would have been liable 
upon their general coPtr:i6t of indemnliy againft hifs 
1111 the goods were landed. As agair.ll ail otlicr 

perils than that winch })appen?il the inidcrMn*’V.rs were 
Hill upon the policy, and therefore are cnlitic^^ retain 
the whole premium. Pvlany cafes iiave occurred of late 
years, where, upon policies covering the fafe landing of 
goods, though the goods were in faft landed in fafe 
condition, yet having been landed under the control of tlie 
local government, for the purpofe of feizure and confifca- 
tion, the underwriters have been held liable. \Le Blanc J, 
Has there been any cafe of this fort wdiere the under- 
writers have kept the full premium after the arrival of 
the (hip, under circumftances which difeharged them 
from any lofs whatever .^] The mere faft of the arrival 
of the fliip did not difeharge them from their refponlV 
bilii y for the fafe landing of the goods ; their difeharge 
is by force of the warranty of freedom from feizure in 
port, which was intioduced for their benefit, and not 
for the benefit of the aflured, though they now claim 
to derive a benefit from it. \Ba'^ley J. Suppofe the 
government had abandoned tlie feizure after the goods 
had been landed by them, would not the aflured have 

J been 
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18 1 a. been entitled to a return of premium as for arrival 

■ They argued in the negative, becaufe the event of the fei- 

Dalgi.eish 

agmnfl zure had happened. 

Biookc. 

The Atiorney-General and Taddy^ contra, upon the firft 
point, referred to the cafe of Brown v. Tierney («), where 
the Court of C. P. had decided that the capture by an 
enemy’s fhip of a veflel lying in the open road of Pillau 
w'as not within a warranty of freedom from capture in 
port : and denied that it could make any difFerericc as to 
the place where the capture was made, whether the 
capturing force came from the fea or from the land j 
for the property was warranted free from all feizure in 
the placey whether by an enemy or by the government. 
l^Bayley J. Is it meant to be contended that tht whole 
fpace called Pillau road, which is without the bar, is not 
within the port : if fo, what right had the captain to come 
to an anchor in fuch a place ? It would increafe the rillc. 
[Lord Ellenborongh C,J, If it were not a proper place 
t>f anchorage for vcflels at the port, the anchoring there 
would be a deviation. Bayley J. By anchoring there 
did not the captain affirm it to be within the port ?] The 
cafe Was not put upon that ground at the trial. It might 
however happen that a fliip might properly come fo an- 
chor without the port, as to obtain information whether 
fhe could fafely enter it ; and a liberty of that fort is 
referved by this policy. [Lotd Efle?ihorough C. J. There 
Was no pretence for faying upon the fafts proved, that 
this fhip came to an anchor whete flie did for any fuch 
pUrpofe ; but it was confulcred and intended at the time as 
in anchorage in the port of difcliarge.] There is a known 
diftihftion between an open road and a pM ; and if the 


{a) I Tamt.51'1^ 
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warranty had been intended to include roads^ they would 
have been mentioned as well as ports,, The cafe might 
be different where there was no decided port; but where, 
as at Pillau, there is a marked line of diftinftion be- 
tween the road and the harbour, it would be a ftrong 
conflrudfion to fuy that they meant the fame thing, 
under the general defeription of port. It is evident that 
by this word tlte parties meant a known place of fccurity 
for the fliip within tlie protection of the land. Where 
elfe can the line be drawn in a cafe like the prefent ? 
In a legal fenfe indeed the word port may be extended 
greatly beyond fuch proteClion, as the port of London^ 
which extends below Gravefend ; or that of Exeter^ 
which extends its jurifdiCtion nearly to Bridport : but that 
is not the fenfe in which it is ufed in thefe policies. 
The evidence in this cafe was that no fliip for any pur- 
pofe would voluntarily, or could fafely or properly un- 
load her cargo fo far out as this Ihip lay. And though 
it is faid that this queftion was left to the jury, who 
have found the faCl that this was a feizure in port ; yet 
that was founded upon the opinion exprefled to them by 
his Lordfliip, that a port of difeharge within the war- 
ranty was to be taken in its large and general fenfe. 
[Lord Ellenhorough C. J. What I faid to the jury was 
that the words port of difeharge,’^ as ufed in this policy, 
were not to be re ft rained to the narrow fenfe contended 
for by the plaintiffs ; but as in Jarman v. Coape^ to be 
underftood of the intended place of difeharge, in contra- 
diftinClion to the high-feas : though we are willing to 
differ as little as poffible from the authority of another 
Court, and to fay that the circumftance of a feizure by 
a force from the fea, or from the land, will not de- 
5 cide 
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cide the queftion of locality, as to where the feizure was 
made.] The word port, in the fenfe in which it is here 
ufcd, muft cither mean within fome harbour in which 
protedion can be afforded to the fhip from the land, or 
within thofe limits which the fliip clefts for her port of 
difcharge. In Jarman v. Coape there was no regular port 
of difcharge in view, but the fliip was watching an op- 
portunity of running her cargo on fliore ai. any place 
up tlie river Jahcle : that river therefore was her ekjfted 
port of difcharge. But here the fliip was bound to a 
regular port, with known liciits, and only dropped an-, 
chor where Ihc did far out in the road, preparatory to her 
en::eiitig the port as foon as the captain had returned from 
the fliOK', with leave ioi tiiat purpofe ; and flie was 
feized before fhe could qualify herfdf to enter the port 
by (ilfeharging a part of her cargo into lighters. Upon 
the h cor-d. point, they contended that at any rate if the 
underwriter were relieved by tlic feizure which took 
place, as in the port of difcharge, from all rilks againfl; 
which die faviiig clauie was to proteft him, it was an 
arrival wdthiii the claufe for a return of premium ; and 
the fame as if the flilp had arrived in fafety. They re* 
/erred to Simond v. Boydell («), where a efaufe in a policy 
on goods, to return part of die premium if fails with 
convoy afid arrives” was held to attach on the arrival 
in faft of the fliip, though there was a partial lofs of 
the goods : and Honicajlle v. Howard (/;), where the in- 
/uraiice being at 6/. per cent., to return 4/. if the fhip 
/ailed with convoy and arrived ; this alfo was held to at- 
tach upon the arrival of the fhip, though flic was captured 
in the harbour after Ihe had begun to unload. 


Dcuil. 568 * 


(}) Before Mansfield C, J. 2 Murfiall, ^>74. 

Lord 
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Lord Ellenborough C. J. The narrow conftruftion 
of the words port of difcharge*’ in this policy, now 
contended for, is one of the moft extraordinary attempts 
within my recolledtion. The policy extends to cover an 
adventure to all ports and places in the Baltic; with li- 
berty to touch, (lay and trade at all places, &c. and take 
in and difcharge goods whcrefocver the fliip might touch 
at, &c. in the mod cxtenfive terms ; but warranted free 
from capture or feizure in the fliip^s port of difcharge* 
And now after the arrival of the fiiip jn Pillau roads, 
where flie came to an anchor for the purpofc of difcharg- 
ing lier cargo, and whore flic was fcLzed, wc are defired 
to put the narrowelb fenfe poiRblc upon the words port 
of difcharge^ and to confine it to the very place where 
the cuftofn-lioufe is fituated, and where the ufual conve- 
niences for landing exill only in greater abundance. But 
with reference to this policy and the adventure thereby 
meant to be infured, the word port is not to be taken in 
its narrow or drift legal fertfe ; but knowing, as the par- 
ties did, that the whole continent was in a Rate of aftual 
or probable hodility to Britifj commerce, and that all 
places were full of danger, when the underwriters, 
willing to run all the hazards of the affured in fooking 
for a port of difcharge, dipulatc to be free from feizure 
the port of difcharge when elefted, the meaning ol 
the parties undoubtedly was that the underwriters (hould 
not run the rifk of feizure in the elefted place of dif- 
charge, wherever that might be. That if the aflurcci 
chofe to purfuc their commerce at die rilk of land cap. 
ture, in addition to the other ordinary rilks, they Oiould 
take that upon themfelves# I do not mean by this to 
fay that the quedion is to turn, as to the place where tlie 
capture is made, upon whether it is piade by a force from 
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the fea, or from the land, but merely as (hewing the In- 
tention of the parties in introducing the warranty againft 
feizure in the (hip’s port of difeharge- Lord Hale (a), in 
his traft de Portibus Maris ^ f^ys, a port of the fea in- 
cludes more than the bare place where the fliips unlade, 
and fometimes extends many miles ; as the port of Loti^ 
don anciently extended to Green^vich ; and Gravefend is 
alfo a member of it.” lie alfo mentions oilier inftanccs. 
He had before faid that a port is a haven and foniewhat 
more. It is a place for arriving and unlading of (hips. 
It hath a fuperinduilion of a civil (ignature upon it, 
fomewhat of francliife and privilege. It hatha ville, &c. 
that is, the caput portus, &c. So that a port (he fays) is 
quid aggregatum, confiding of fomewhat that is natural, 
viz. an accefs of the fea whereby fiiips may conveniently 
come, fafe fituation againd winds wlierc they may fafely 
lie, and a good (liore where they may well unlade: 
fomething that is artificial, as keys and wharfs, &c.: and 
fomething that is civil, viz. pi'ivileges and franchifes. See. 
Now here the parties meant a port in its natural, and 
not merely in its technical or artificial fenfe. Nobody 
will contend that it was ncceflary for this (liip to have 
arrived at the caput portus or ville before the warranty 
would attach. The evidence given, that no captain would 
voluntarily have unloaded where this (liip lay, has been 
relied on ; but that was laid merely with reference to the 
danger from the (hcJre. But the meaning of the parties 
was that if the aflured chofi to come for the purpofe of 
difeharging his cargo within the danger of a land-rifk 5 
if he came within a haven, in the large fenfe of the word, 
as his clefted port of difeharge; the underwriter was 
not to be liable to the rifle of feizure there. It is alked, 

{a) In tlic Colk-^lion of Tia^ts publiflicd by Mr. Har^ravSt part % de 
Fcitil'ui ch. 2 . p. 46. 

where- 
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where elfe in this cafe can the line be drawn than at the 
bar which divides the harbour from the road fo called ? 

• I anfwer, that in a large fenfe the word port will include 
the haven of tlie port, into which this fliip came to anchor 
for the purpofe. It is Lid indeed in the Cafe of Bronvti 
V. Tierney^ that the fhip, while lying in Pillau roads, vyas 
as much at open fca as ever flic had been : but it has not 
been attempted to argue this cafe to that extent j but ra- 
ther to rely on the greater diftance at which tliis veficl 
lay from the ufual place for unloading ihips without the bar. 
That however was a queflion which the jury have decided. 
One part therefore of that cafe has been repudiated in the 
argument, and I cannot adopt the other part, as it is applied 
to re (train the meaning of the word pert in this policy. 

With refpeft to the other point, the return of pre- 
mium, 1 own I have feme doubt. If the words, for 
arrival^’* be applied to the the fliip certainly did 
arrive, and was moored more than 24 hours before the 
feizure took place : but if the meaning of thofe words be 
to be trail Hated by the ether words of the policy ; that is, 
that the infurance was to continue « until the ililp and 
goods iliould be arrived at as above ; upon the faid fhip 
until (lie had moored at anchor 24 hours in good fafety ; 
and upjn^'in' ^0: 'is ^ until the fiinic p.cuhl he iisere dif charged 
ai,df.ij\iy LnidedP It may admit of Tome doubt whether 
die wiiolo condition w as con:plied with. That part of 
the conuiticn which relates to the difeharge of the 
goods from the (liip was complied with; but the diffi- 
culty lies upon the oihor words fafely landed ; whether 
the word arrliKil i;? to be coiillrued with reference to 
thefe words; and vviicthcr the allured are in a ftuatl^n 
under tlje woids of this policy to avail themfelve; cf this 
as an arrival within the clr.ufc for return of premium : t 
am not fo clear upon this point as upon the other. 

V OL. XV. X Chose 



CASES IN EASTER TERftf 


3o(S 


1812. 


Dalgleish 

dgaittft 

Brooke. 


Grose J. agreed on the firft point, and alfo referred 
his opinion on the other* 

Le Blanc J. Upon the firft point, whether this is t« 
be eonfidered as a capture in porf ; if the Court in the 
cafe of Jarman v. C^ape are fuppofed to have gone the 
length of adopting the mode of capture in the placed, 
cither as made by boats from the (here, or by privateers 
or (hips of war from the fea, as the ciiterion for afeer- 
taining the defeription of the place where the capture 
was made, I agree that the decifion would be wrong ; for 
whether a capture be or be not made in port muft depend 
upon the place, and not upon the mode of the capture. 
Here it appears that the captain, intending to difeharge 
tiis cargo at Pillau^ had caft anchor without the bar, and" 
bad left his Ihip to land in the port and tepbrt her ; tliat 
a Ihip of her burthen could not go over the bar without 
unloading a part of her cargo into a lighter % and that 
this was the common courfe with all veflels of a certain 
draft of water : and though this ihip lay further out from 
the bar than ordinary, yet whether fhe lay fo far out as 
not to be within the port^ in its large and general fenfe, 
was a queftion for the jury, which they have found for 
the defendant j thereby affirming that the feizure was 
made in the ffiip’s port of difehatge. The fhip muft from 
the circumftance of the bar have begun to unload with-* 
out it in the ordinary courfe : and fuppofe flie had been 
feized after (he had thus begun to unload ; that would 
have been a feizure in her ele£lcd port within the mean- 
ing of the policy. Then it can make no difference that 
the feizure was made before flie had begun to unload, 
which flie muft neceffarily have done without the bar, 
but while (he was ftill lying at anchor there, and after 
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the captain had gone afliore in order to report her 
for the purpofe of difcharging her cargo there. It 
!ecms to me that the (hip being in a place which flie had 
elefted as the place to begin making her difcharge, we 
muft confider her as in her port of difcharge within the 
meaning of the policy at the time (he was fcized. Then 
as to the other queftion, whether the aflured are entitled 
to a return of premium ; whether arrival relates to the 
arrival of the fhip or of the goods, and whether it means 
fafe arrival ? The term fafe arrival is with reference to 
the refponfibility of the underwriters. Now the llnp and 
goods had both arrived in fafety at a fpot which releafed 
the underwriters from all refponfibility as to their fafe 
arrival in the fliip’s port of difcharge. Then it feems to 
me that this being for the benefit of the* underwriters ; if 
we conftrue this as an arrival at the port of difcharge to 
releafe them from any further rilk on that account, that 
entitles the aflured to a return of premium. 

Bayley J. I confider this to be a feizurc in port 
within the meaning of the policy, and therefore that the 
plaintifFs are not entitled to recover for the lofs. In 
Jarman v. Coape fome expreflions may have been ufed by 
the Court not fo guardedly worded as might have been ; 
but taking the wliole together, the fenfe is obvious, tliat 
where a (hip in fearch of a place for landing her cargo is 
put in fuch a fituation for the purpofe as to be expofed 
to land rilk, the underwriter, who is warranted free from 
capture or feizure in the port of difcharge, does not take 
upon him fuch a lofs, whether it happen by a force from 
the land or from the fea. Then in confidering whether 
this Ihip was within her port of difcharge at the time of 
the feizure within the meaning of the contrading parties, 
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■ place v/liore the (hip was when flic w'as feized as her 

tigahj^ port of difclurge. PUlau is a bar harbour, and fiich a 
Biook*. niuft nccoflariJy difeharge part of her cargo 

on the outfide of the bar. Then when fhe arrived at 
the place without the bar where fliips of her burthen 
unload, I confider her as having reached her port of dil- 
charge. But it is faid that fiie lay further out than 
ufuaL I alh tlien what right the captain had to leave 
his fliip there, after bringing her to an anchor, -and to go 
on fliore to report her, unlcfs he had eledlcd that as his 
port of difeharge. He had no right to do fo, unlefs as 
confideriiig the place where lie fo left her to be part and 
parcel of the port of difeharge. His whole conduct 
Ihcws that he fo treated it. Tliis therefore I confider to 
be a feizure in the fliip^s port of difeharge within the 
fair and only meaning of the policy. As to the other 
quedion, it appears to me at prefent that the afTured is 
entitled to a return of premium. The (hip has in fact 
reached that which was her port of difeharge, and the 
goods have ultimately reached the place of their defli- 
nation, though not for the benefit of the aflured in the 
event. Both the ftiip and the goods however arrived fafely 
for the purpofe of exonerating the underwriters from all 
rilks of the voyage, to anfwer which they had received a 
large premium, part of which they engaged to return for 
arrival. An arrival has taken place, and tliey have had the 
benefit of it j but they fay that, becaufe feme perfons 
have taken from the alTured the goods after arrival, 
though they the underwriters are not to bear the lofs, 
yet they arc to keep the whole premium. This does 
not feem to me to be the fair meaning of the con- 
tract. 


Lord 
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Lord Ellenborough C. J. then direfted the rule to 
jjc drawn up for entering a verdici for the plaintifT) for 
the amount of the premium, unlefs the Court, on further 
confideration, fliould direct otherwife in the courfe of 
the term : but no further direction was given, and the 
rule Hood abfolute as before pronounced. 


i3i2. 

Palcsletsb 

a^riiuji 

Bkuokk . 


Marshall ngalnjl Hopkins. 


Tucp/Jif 

zift. 


was an aclion of alTunipfit upon the common a tcftator be- 

moiicy counts, together w'ith a count for intereft, tlicr^mcUdc 

to which the defendant pleaded the general i flue, and of 

^ ^ ^ and 19 a( les of 

the ftatutc of limitations. At the trial, before La^vrrnce J., lanil,in*liuling 

at Stojfon]^ a vcrdi 61 ; was found for the plaintiff for 

130/. 15/. fuhjecl to the opinion of this Court upon the 

following cafe. conbfts 

^ ^ of three town- 

On the 10th of Mny 1799, Thomas Bromley y by his fh\psy Mrvc 
will duly executed and attelccd, gave and dcvifcd to 'niythhoy, 

J. Brittain and /. MurJljally (triiftecs), their heirs and ifav- 

alligns, “ All that rny mefluage, dwclling-aoufe, or te- 

ncment, witli all lands, liorcditamcnts, and appurtenances Red-Mcuy^^wA 

thereto belonging, fituate and being in Blythhmyy in the and the mef- * 

parifli o^ Mavefyn Rid^varcy in the county of Stirffordy 

m^v in the occupation ^'Thomas Vv^illct, ( except one mea- ihc\c*^ 

t!ic occupation 

of T. and the reft of the 19 acres being partly in tbe occupation of other tenants, 
and partly in Ms own ; devihd “ ali liis mcllu3{j;c, with all lands, hcicdita nents, aod ap- 
“ piiitenaiices thereto belon^ins;. fitintc in Blythbwy, in the parifti of M. /? , m-v in the 
“ occnpiu'ton of 'T. W., except Floody^ate Mendoiv Jichl that the clcviTe was not confined 
lo lainls in Biyihhury then occupied by T. ]V,y but extended to all the lands in Blylhbury, 
h'hl under the fame title with the meftiiage ; and thit the W(-rds * miv in the odeupatien 
bj T. \V.” were to be tranlpofcd and applied to the mcft'uage then occupied by 7 *. ffr, 
according to the fad! ; which tianfpofilion would rendei the whole confiftcnl: whereas 
without it, the exception of the Floodgate Meadow was nugatory, as that never had been 
in the occupation of 7 *. IV. And it was no objection to this conftru^Iion that a refiduary 
clause, giving ill other the teftafor’s real eftate in Mavefyn Bidware would have nothing 
lo operate upon; the Floodgate Meadow and the piopcrty in the townihip of Hill 
JRidwarey being fpecifically deviled in the fame cl;\ufe. 

The Court will not fulFer queftions to be agitated by ag« cement of the parties in the 
form of an aftion for money h id and received, in a cafe wheic fuch action does not lie 
. by law. 
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dow, called Floodgate Meadow^ containing by eftimation 
two acres or thereabouts, be the fame more or lefs ;”) in 
truft, by and out of the rents and profits of the faid 
mefluage, &c. and premifes, fo devifed as aforefaid, to 
pay unto my niece Lucy Browtty during her life, one an- 
nuity of 4/. &c. ; and fubje£l to the faid annuity, and 
all neceflary charges and expences for repairs of build- 
ings, upon further truft, to pay the refidue of the rents 
and profits of the mefluage, lands, hereditaments, and 
premifes hereinbefore devifed as aforefaid, to my nephew 
Thomas HopVmsy during his natural life ; and from and 
after his deceafe, upon further truft to convey and alTure 
the mefluage, &c. and premifes fo devifed as aforefaid 
unto fuch perfon or perfons, ufe or ufes, as the faid 
Thomas Hopkins fliall, by his laft will, in writing, duly 
figned and attefted, limit or appoint the fame : and in 
default of fuch limitation or appointment, to convey the 
faid premifes, &c. to the ufe of the right heirs of the 
faid Thomas Hopkins for ever.*^ The teftator then gav# 
and devifed to the fame truftees, their executors, &c. 

All that my mefluage, dwelling-houfe or tenement, 
with the malt Jioufc, lands, and hereditaments thereto be- 
longing, now in the holding or occupation of /. Burchally 
and all other my real eftate in Mavefyn Ridware in the 
faid county of Zt afford j and alfo all that parcel of land 
fituatc in Blythhury aforefaid, called the Floodgate Mea- 
dowy now in the occupation of the faid J*. Burchnll ; to 
hold the faid mefluage, &c. lands and premifes laft men- 
tioned, with their appurtenances, fora term of 500 years, 
upon the truft s thereinafter declared. And after the de- 
termination of the faid term, he gave and devifed the 
mefluagei &c. malthoufe, &c. lands, &Ci and premifes 
laft mentioned, with the appurtenances, to his niece 

the 
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the wife of tlie fald John Matrjhally in fee. He then de- 
^clared the trufts of the term of 500 years to be, that if 
Mary Marjhall fliould die without leaving iflue of her 
body living at her deceafe, then that the truftees fhould 
within fix months after her deceafe, by fale or mortgage 
of all or any part of the faid meffuage, &c. and premifes 
laft thereinbefore devifed, raife 350/. and all charges, &c., 
and apply the 350/. unto and amongft all and every or 
any of his nephews the faid T. Hopkins and * 7 . Hopkins, 
and his faid niece Lucy Brown, or the child or children 
of their refpeftive bodies lawfully ifluing, in fuch parts, 
fhares, and proportions, as the truftees or the furvivor of 
them, or the executors, 8cc. of fuch furvivor Ihould think 
proper : with a provifo, that if Mary Marjhall (hould 
leave one or more child or children of her body lawfully 
ifTuing living at her deceafe, then the faid term and trufts 
thereof to be void. And fubjeft to the payment of his 
debts and funeral expences, he bequeathed his perfonal 
eftate as follows, viz. to hif faid nephew John HopkinR 
100/.; to his faid niece Lucy Brown Xol*\ to Robert, 
Sarah, and Margaret Brown (children of Lucy Brown^ 
%oL a-plece ; to Mrs. Sherratt 20/. 5 to Mr. Ti^omas 
Chadwick I o/. ; to Ann Lander 5/. j to his faid nephew 
Thomas Hopkins 20/. ; to his relations James, John, and. 
Thomas Moxon 5/. a-piece ; to Ann Moxon 5/. ; to Sarah 
Marklew 5/. ; to Ann Hart 5/. ; to Mary Chadwick 5/. ; 
and all the reft, refi.due and remainder of his perfonal 
eftate, after the payments before mentioned, he be- 
queathed to his faid niece Mary Marjhall and her hulband 
the faid John MarJIjall for their own ufe. And he ap- 
pointed the faid J. Brittain and J. Marjhall his exe^ 
cutors. 

The teftator died in November 17(^9, leaving Thomaa^ 
Hopkins, the defendant, his nephew and heir at law* 

X 4 Mavefjfii 
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Mavefyi Ridware is a pariih containing three difl:in£^ 
townfhips, (viz.) Blythbury^ Hill Ridn.varey and Mavefytt 
Rid^vare, At the time when the teftator made his will, 
and all'o at the time of his death, his property in Blyth- 
bury conjijled of a mejfuage and about 1 9 acres of land. The 
mt'Jfttage and rather more than tn.vo acres of land were in 
the occupation of Thomas Willett, who paid a rent of 
5/. 5J-. per annum for them. The remainder of the pro- 
perty in Blylhhury was occupied partly by the teftator 
himfclf, and partly by one J. Burchall and one Elinur 
Hart^ as his tenants ; viz., a piece of land called Nichols 
Crofti and the Floodgate JMeado^Vy were occupied by the 
faid J. Biirchally and Moor ATeadow by Mrs. Hart, 
Thomas Willett never occupied the Floodgate Meadow. 
In the towiiftiip of Mavefyn Ridware the teftator had no 
property ; and in the townfliip of Hill Ridveare he had a 
melluage, and buildings, and malthoufe, and about 3 or 
4 acres of land in the occupation of*/ Burchall^ as men- 
tioned in the will. J, Brittain y one of the truftees, died 
in 1803, leaving the plaintiff furviving truftee ; and Hiary 
Bamfordy the fifter and executrix of/. Brittaiuj from the 
time of his death to the comnaencing of this aclion, re- 
ceived the rents of all the property in Blythbury^ except 
for the Floodgate Meadow ; and after deducing out of 
fuch rent the annuity of 4/. to Lucy Brow/iy (who is 
lately dead,) and the amount of the repairs upon the pre- 
mifes, paid over the refidue to the defendant. The pre- 
fent a£Iion is brought to recover from the deft ndant the 
amount of all the rents paid to Iiim, except what accrued 
from the mejfuage and laud in the occupation of Thomas 
Willett at thi time of the UfatoFs death ; the plaintiff con- 
tending that he was entithni in right of his vrife Mary 
Aiarf sally t!".e devifee named in the will, or as furviving 
truftee named in the wdll, to the rents and profits of all 

th® 
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the land not in the occupation of Thomas Willc’tt at tj:e 
time of the iefator^s death. At the trial the prefent verdicV 
for 130/. 15/. was found for the plaintiff, confining his 
demand to the laR fix years ; fubje<ft to the opinion of 
the Court upon the th.ree following queftions. 

Firft, Wlicther the dcfcndantn’:7/;<7//A//7‘/;/, took under 
the will of tlie teftator all the property in Bi ytl.bury, except 
the Floodgate Mcculow 5 or onr: fo much as m7j In the cccu^ 
pation ^lliomas Willett at the time nuhen the tijJntur n»ade 
his KLtll. Sccondlvj fiippofnig that ihumas Ho kins took 
only fo mucli of the tcflator’s property at Llytkhury as 
was in the occupation of Thomas Willett at rlic time the 
teflator made Ihs will, and at the time of his death 5 
whether he took the remainder, except the Floodgate 
AI endow ^ at Blylhhnry, and the mefluage, inalth.onfe and 
lands at Hill Ridwarey as his heir at law. Thirdly, 
Whether fuppofing the defendant not to Iiave taken, ci- 
ther as dcvjfce or as heir at law, more tlian fo much as 
was in the occupation of Thomas Willett at the time of 
making the will, the furplus paid ov^r to him within the 
laft 6 years as aforefaid can be recovered in this form of 
aftion. The prefent vordift was to ftand, or a nonfuit 
to hq entered, according as the Court fliould dirc£l. 

This cafe firfl: came on to be argued in laft; Eujltr 
term, when the Court expreflpd ftrong objc£lions to 
trying a queftion of this fort in an adion for money had 
and received; which was in effcft.fubftirutlng this ^flion 
for an cjeclmcnt and its auxiliary adlion for mefne 
profits : and this too without any privity between thefe 
parties, the defendant having only received the money 
from another, by whom, if jt all, it had been tortioufty 
Applied. But as to the latter ground of objeftion^ it was 
(Dbferved, that the money had been received by the 
5 defendant 
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defendant under a claim of right, as a ceftuy que truft, and 
therefore not like the cafe of fuing a ftranger for money 
had and received, who had received the money from one 
hy whom it had been wrongfully applied. As the pro- 
perty however was reprefented to be of very fmall value, 
the Court fufFered the cafe to ftand over, with a recom- 
mendation to the parties to refer it to the decifion of an 
arbitrator. 

The cafe was again fet down for argument b\ the 
fpecial paper of laft Trinity term ; and when it was 
called on, Lord Ellefiborough C. J. defircd it might be un- 
derftood that the Court would not fulFer quedions to be 
agitated, by agreement of the parties, in an a£lion for 
money had and received, where that a£lion did not lie 
by law. But after hearing tlie argument fhortly upon 
tlie conftruftion of the will, the Court recommended the 
following inquiries to be made, and direfled the cafe to 
ftand over for this purpofe. Firft, Whether all the tefta- 
tor’s property at Blythhury was held under one and the 
fame title, or under different titles ? 2dly, Whether the 
whole had ever been, and, if ever, when, in one and the 
fame occupation ; and when it was divided in the manner 
in which the divifion fubfifted at the time of the teftator's, 
will and death i To which the following anfwcrs were 
agreed to be returned : iftj That all the teftatoris pro-, 
perty in Blythbury was held under one and the fame title, 
and was conveyed to him by indenture dated the 25th of 
'December 1755. 2dly, That about 40 years ago the 
houfe and land at Blythbury wer . in the occupation of one 
John Moxon^ who continued tenant thereof for feveral 
years, and died in ^offeflion j and the fame were after-^ 
wards occupied by his fon Chrijlopher Moxon for one year y 
and during their refpeftivc tenancies the houfe and garr 

de% 
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den were In the occupation of one Roberts^ who conti- 
nued in poflefllon thereof fome years after the Moxons, ^ 

. . 1 • Marshau, 

quitted tlie poflefllon of tlie land, but during their occu- agait^ 

pation was fubtenant to them. That after Moxon^ tho ^^^'^s***** 

foil, quitted the poflefllon of the land, which happened 
about the year 1782, the teftator took all the land into, 
his own hands, and continued to occupy it till about the 
year 1791, when he let a field, called the Moory or Blyth 
Meadow y to a perfon of the name of Hamly^ wdio held the 
fame about two years, when he quitted, and was fuccccdcd 
by a perfon of the name of Hm-ty who held it till after 
the teftator’s death. About Michaelmas 1 796 the tcfta-» 
tor let the field called Floodgate Meadow to one Jofeph 
Marpally who held the fame for one year, and was fuc- 
ceeded by Js. Burchally to whom the teftator let the faid 
field, together with another croft of land called Nicholls^s 
Croft ; and Burchall continued to hold them till after the 
teftator’s death. The remainder of the land the teftator 
occupied to the time of his death, except the houfe, gar- 
den, orchard, and a field of land, which was let to 
Thomas Willett Lady-day 1798, and which he occupied 
from that time till after the teftator’s death. During 
the time the teftator fo occupied the land, the houfe and 
land were in various occupations. After Roberts and 
his family quitted, owe James Lea entered into pofltflion, 
and occupied the premifes about one year, and was fuc- 
ceeded by a perfon of the name of Moorey who occu- 
pied the houfe, garden, and a croft of land facing the 
houfe, about two years, and was fucceeded in his te- 
nancy by Edward Cope about Lady-day I797> who held 
the premifes one year, and then quitted, and was fuc- 
ceeded by the faid Thomas Willett, 


Richard/oft^ 
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i8i2* Richanlfon^ who had before argued the original caf? 

Marshall plaiiitifT, now argued for him again upon the 

^axahtf^ amended cafe, and cojiteiidcd tliat nothing palled by the 
will to the defendant Thomas Hopkins^ except the land in 
Blythbttry^ which was in the occupation of VhomTiS Willett 
at tiie time of the devife. He referred to Doe d, Harris 
V. Greathead[a)i which gives the rule from Plo^vden 19 1. 
lliat where a thing is certainly exprofled by the firfl 
words of defeription ufed, there the addition of another 
certain defeription is not ncccflary, and may be rejefted 
as fuperfluous : otherwife, where the thing firft* deferibed 
is uncertain, and another defeription which makes it cer- 
tain is added. Here the teitator, having at the time 
three deferiptions of land in Blythhury ; i. a mefluage and 
about two acres in the occupation of Thomas Willett ; which 
anfwers the entire defeription in the devife in qucllion ; 
2. another parcel in his own occupation ; and 3. the re- 
mainder occupied by his tenants Burchall and Hart ; de- 
vifed his . (which is certain enough,) with 

all lands ^ hereditaments^ and appurtenances thereto belongings 
(which is quite uncertain) in Blythbuijy in the parilh of 
Mavefyn Ridware ; and then he adds that which makes 
it certain, no%u in the occupation of Thomas Wiilgtt.’* 
Then as to the new faft found, that the mefluage and the 
* whole 19 acres were heldj^y the teftator under an unity of 
title 5 yet as there had been a feverance of the poflcfllon 
before the making of the will, the queftion is the fame as 
it was on the original cafe : and if the words ** in the 
cccupatioii of Thomas Willetf^ be rejefted, there are no 
other words capable of deferibing with certainty what 
was meant. As to the defendant’s claim bydefeentj 


(a; 


the 
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the whole of what the teflator had in the parijh of Mavefyn 
Rhhvare pafled under the refiduary devife of all other 
my real efLate /;/ Mavrfyn Ridware^ which mull mean 
tlie parijh and not tlic towidhip oi Mavcjyi Ridware^ and 
confcqucntly did not go to the heir by defeent. 

Puller was heard for tlie defendant upon the firfl argu- 
ment j but the Court did i;ot think it necellary to hear 
liim now. He then relied upon the exception of the 
Floodgate Meadow^ which never had been in the occupa- 
tion of Thomas Willett; from wher*ce it was to be inferred 
that the teftator intended to devile, and fuppofed that he 
had given, to the defendant ‘all the ellate he had in Bly- 
huryj by the general woichs all Ian Is y See, j otherwife he 
would not have e::ceptcd the Fhod^aie Alcadow, The 
general /lefcrlptlon of all landsy See. in Blythbury would 
have been quite certain \ and It is the additional deferip; 
tloii now in the occupation of Thomas Willett 
coupled with the exception, wliicli creates the doubt : 
therefore the rule referred to is rather in favour of the 
defendar.t''. conllruction. Upon the meaning of the rc- 
fiduary cliufe, lie fhortly mentioned Finuer v. Heydon[d)y 
referring to Dyer, 261., that if a man hath land in two 
hamlets of the fame vill, and devifeth all his lands in the 
vill, and in one of the hamlets, tlie lands in the otlier 
hamlet do not pafs ; otlieiwife,’' if he had devifed all his 
lands in the vill generally. 

Lord Ei.lf.xbcrougii C. J. The fair conflrucSIon oi 
the will and the jiiflice of the cafe may be attained by an 
eafy tranrpofitlon of very fevr words in the lirft part of 
the will, and by conllruiag the words of the rcfiduary 


1812. 

Marsha 7.1, 
a^aidjl 
HurKiNi. 


( a ) Cro . Eiiz , 658. 


devife 
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Marshall 

againft 

Hoi'axns. 


deVife to apply to the parifli of Mavefyn Ridware. The 
teftator had a dwclling-houfe and 19 acres of land in 
Blythbury^ all held under the fame title \ and that and all 
the reft of his property was in the parifli of Mavefyn 
Ridware. The houfe in Blythbury^ with about two of 
the 19 acres of land, was in the occupation of Thomas 
Willetty but the reft of the 19 acres was occupied, a 
part by himfelf, and the reft by other tenants. Then 
by reading the words ‘‘ now in the occupation of Thomas 
Willett f as tranfpofed and applied to the dwelling-houfe, 
according to the fa£l, the whole will be confiftcnt, and 
all the difficulty as to the exception of the Floodgate 
Meadow^ and as to the difterent townfliips, is obviated. 


Grose J. Without this tranfpofition, it feems to be 
a very perplexed wdll, and that the teftator hardly knew 
what he was difpofing of when he made it : but nothing 
is fo likely to anfwer his intention as the mode of read- 
ing the will propofed by my Lord. The defendant, who 
was the heir at law and a favorite of the teftator, was 
intended to have all his property in Blythbury^ except the 
Floodgate Meadow^ which was exprefsly excepted. 

Le Blanc L The only difficulty arifes upon" the 
words, «• now in the occupation of Thomas Willett f in 
the place where they are found: without thofe words all 
the reft would be very clear : it would then have been a 
devife of “ all that my meffuage, &c. with all lands, &c. 
thereto belonging, fituate and being in Blythbury^ in the 
parifli of Mavefyn Ridware^ in the county of Stafford^ 
except one meadow called Floodgate Meadow.^' It appears 
therefore that the words ** now in the occupation of Tho» 
mas Willeif* occurring as they do after the mention of all 

I the 
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die landSj &c. in the parilh of Mavefyn Ridware, are 
inifplaced ; for only the mefluage and about two acies 
were in his occupation } fo that even if we confined the 
devife to that which was in the occupation of Thomas 
Wllletty there would ftill be a difficulty ; for then the ex- 
ception of the Floodgate Meadow which follows thofii 
words would not apply, fince Floodgate Meadow never 
was occupied by him. But by the tranfpofition fug- 
gefted all is made clear. The only obfervation which 
can be made againft this conflrudlion is that having thus 
difpofed of all his eftate in Blythbury except the Floodgate 
Meadow^ and alfo the property which he had in Hill 
Ridware^ he difpofes of all other his real eftate in 
Mavefyn Ridwarcy in which parifli he had no other 
property undifpofed of except the Floodgate Meadow^ 
which he afterwards fpecifically devifes : but this I 
think is no objeftion to the tranfpofition ; for nothing 
is more frequent In wills than fuch fwecping claufes, 
after a fpecific devife of all the eftates of the teftator, 
giving all other his real eftates when he has nothing elfe 
left to difpofe of. I agree that all not before difpofed of 
would pafs by the latter devife. 


3i> 

1812. 

MaRSUALIi 

againft 

HoirxiMh 


Ba*yley J. I think it was the teftator’s intention 
by the devife to the defendant of his mefluage, with all 
lands, hereditaments, and appurtenances thereto belong- 
ing, fituate in Blythbury^ to give all that he had there 
under one title, excepting the Floodgate Meadowy which 
he particularly excepted : and then the queftion is whe- 
ther the words, “ now in the occupation of Thomas 
Willett f will reft rain the other defeription. But if they 
were fo conftrued, the exception would be altogether 

nugatory 5, 
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i8i 2. nugatory; and therefore that exception fhews that he 

■■■ meant to pafs fomething more than what was in Thomas 

againjl iVtlUttS OCCUpatlOll. 

^OrKlINf. 

Pollea to the Defendant. 


^fril lift- 


Lovell agalnJl Sir William Plomer, Knt. 
and S. Gooubehere, Sheriffs of the City of 
London. 


The rtierUrs of 
Za«^/o«towhom, 
as I'ncli, a writ 
of fpecial capias 
was dire^>ed, 
iiiuler wliich 
they arrcHcd 
the plaintiff, 
cannot he filed 
for damages for 
not having 
taken bail for 
liis appearance, 
according to the 

ftar. 13 /#. 6. 
c. 9. ; the fwffi- 
deucy of the 
bail tendered 
being only 
alleged to be 
•within Middle- 
fex and t.ondon 
Saken together : 
though it was 
alfo averred 
that from time 
immemorial the 
ftme perfons 
had always, been 
duly appointed 
to, and had ex- 
creifed the 
ofhcc ot flieriff 
of the two 
connti^ s at the 
iame time, and 


'"J^HEplaintlfF declared in an atSlion on the cafe againft the 
defendants, as Jheriffs of the city of London, and ftated 
that on the 13th of Oclober 1810 he V/as duly in cuftody 
of one C. 5 *, ferjeant at mace to the defendants, fo being 
fuch ftierifls as aforcfald, by virtue of a wnit of fpccial ca- 
pias at the fuitof C^Martimlalcy returnable in B,R, on tlie 
Morrow of All Souls ; which writ was indorfed for bail 
for 700/. : and that the plaintilF, lb being in the cuftody of 
the faid C. 5 ., as fuch ferjeant at nnice, &c. on the fame 
day, &c. tendered to the faid C. 5 ., as fuch ferjeant at 
mace of the defendants, fo being fuch ftieriffs as afore- 
faid, rcafonable furetics of fufEcient perfons, to wit, of 
T. Dcdd and^^. Cafotiy and the fame being then and J here 
refponfible and fufticient perfons, having fufficient within 
the county Middlefex and city of I^ondon taken together y 
in which faid city of London the plaintiff was arrefted, 
and fo in cuftody as aforefaid, to become bail for the 
appearance of the plaintiff before our faid lord the king, 
&c. at the return of the faid writ, &c. And then the 


that the defendants wetc (h niffs of both at the time of the grii-vance complained of. 
The ft. 13 //. 6. c. 9. being a public need not be fpcciully pleaded. 


plaintiff 
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plaintiff averred that from time iovnemorial, and until i8lR« 

, and at the time of exhibifSng this bill, the fame perfona 
have been at the fame time duly appointed to and have 

_ r ^ n -rr C C TtjT-J TllC'ShcriiR Of 

exercifed the office of the (heriff of the county of Mta^ Londqv. 
dhfex who have been appointed to and exercifcd the 
office of flieriffs of the city of London ; and that before 
and at the time of the iffuing of the faid writ of fpecial 
capias whereon the plaintiff was fo in cuftody as afore- 
faid, and from thence until and at the time of commit- 
ting the grievance after-mentioned, the defendants were 
Jberiffs of the county of Middlefex as well as periffs of the 
faid city of London : neverthelefs the defendants, not 
regarding their duty as fuch flieriffs of London^ &c. 
wrongfully and injurioufly refufed to accept the faid fure- 
ties fo offered by the plaintiff as bail for his appearance at 
the return of the faid writ, and wrongfully and injurioufly 
kept and detained him againfl: his will for a week after 
he had fo tendered to the faid C. S., fo being ferjeant at 
mace of the defendants as fuch flieriffs of London afore- 
faid, the faid fureties, &c. contrary to the form of the 
ftatute, &c. and to the plaintiff’s damage, &c. There 
was a fecond count, omitting the averment that from time 
immemorial the fame perfons had been appointed to 
exercife at the fame time the offices of flieriff of Middle^ 
fex and flieriffs of London. 

To this, the defendants demurred, and (hewed thefe 
fpecial caitfes ; i ft, that before the afl: of the 23 H. 6 . 
c. p., no (heriff was by law bound to bail a perfon 
retted upon mefne procefs, unlefs the perfon fo arretted 
fued out a writ of mainprize ; and it is not alleged in 
the declaration that, though plaintiff was arretted 
upon mefne procefs, he had fued out any writ of 
mainprize; or that the defendants, as fuch (heriffs, 

VOL.XV. Y had 
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i8t2« had refufcd to bail him after any fuch writ of main* 

rr^ prize fued out. adly, Thsft it is not averred that, 

'*eiX*tn(i the defendants were bound by law to accept as bail for 
** onmn! plaintiff the perfons offered as bail ; and that if the 

defendants^ as fuch (heriffst were bound to accept bail 
for the plaintiff’s appearance, according to the exigency 
and tenor of the writs mentioned, they were only fo 
bound by the ftat. 23 H. 6. c> 9. which is a private 
ftatute, and ought to have been fpecially ffated in 
the declaration, sdly. That as by the flatute it it 
enabled that ffieriffs, &c. ffiall let out of prifon all 
perfons arrefted and in their cuftody by force of any 
writ, bill, or warrant in any afVion perfonal, See, upon 
reafonabli fureties of fujfcient perfons having fufficient 
withm the counties where fuch perfons be fo let to 
bail or matnprize, to keep their days in fuch place as 
the faid writs, &c. lhall require 3 yet 'it is not averred 
that T, Dodd and TV, Caflon^ who were tendered as 
fureties and bail for the plaintiff, wre fufficient per* 
fonsy or that either of them was a fufficient perfon, 
having fufident within the city of London, in the baili- 
wick of the faid Jberiffsy where the plaintiff was fo ar- 
refted and required to be-^bailed^ &c. 4tbly, That 
it is not averred that the juriidift^on, authority, or 
duty of the defendants, as {heri6% of the eity of Lon* 
dofty are connected with or dependant upon their jurif- 
didlion, duty, or authority as fheriff of Middlefexy or 
that they are by any law or ufag# bound to mix with or 
call in aid the knowledge or inforitiation acquired by them 
as fheriff of Middlefex for the purpofe of the execution 
of a writ dire£ted to them as (heriffs of London : yet the 
plaintiff has declared againft the defendants as {heriffs of 
Londony and has attempted to charge them, as fuch, for 

an 



IH THB Tbar hp in. 3i|l^ 

an alleged breach of duty a« (heriiFof 5thift 

■That the writs in the declaration mentioned are thereht , ' ■ ~ 

ftated to be directed to the defendants^ as fker^s thi 

• Aiw* aer»ia Thc 

City of London^ and therefore by iz^ could only be Jjqmooh, 

ecuted by them as Juch Jhenffs of London; and they 
could not by law officially br in any manner mix there- 
with or call in aid, nor were they by law 'bound to mix 
therewith or call in aid their duty, knowledge, of means 
of information, as Jheriff of Middlefex, for any purpofes 
of or conne£^ed with the execution of the faid ^rits, or 
taking bail thereto. 6thly, That although by law the 
fame perfon may execute two different offices, he cannot 
be made anfwerable or liable in one capacity for afts done 
or omhted to be done in another : and yet the plaintiff 
has attempted to charge and make the defendants, as 
flieriffs of London^ anfwerable for a£k8,part of which they 
could only be anfwefable for as fheriff of Middlefex. 

Bollandf for the defendants, waved the two firft fpe- 
cial caufes of demurrer ftated ; admitting that fmce the 
cafe of Samuel v. Evans (a), the flat. 23 H. 6 . c. 9. muft 
be deemed to be a public aflb, of which the Court would 
take notite, without its being fpecially pleaded ; and relied 
upon the third and fubfequent caufes of demurrer, for the* 
reafons therein fet forth ; but faid that he could not find 
any cafe in point. 

Reader^ for the plaintiffi, mentioned Crefusell v. Hogh^^ 
ton (^), where in an a£liQn againft the fhcriff of Lan* 
ccfhire for not taking bail offered by the plaintiff, who 
was arrefted on mefne procefs, the allegation was gene- 

(tf) %7ermRfp.s^9* W ^TgrmRcp 355. 

Y 2 ral. 
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Lovell 
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The Sheriffs of 
London. 


ral, tliat the plaintiff offered to the faid bailiff reafon* 
able fureties of fufficient perfoits to become bail/' &c. ; 
without alleging their fufficicncy to arife within the 
county : though he admitted that this objection was not 
taken. But finding that all the Court were decidedly with 
the defendants upon the objeftion, he urged nothing fur- 


ther againft it. 


Lord Ellenborough C. J. If the queftion were ar- 
guable, we would call upon you to argue* it j but the 
words of the ftatufc {c) are too plain to admit of doubt- 
The fheriff is required to let parties arrefted to bail upon 
reafonable fureties of fuflicient perfons, havi/tg fujfficient 
within the counties where fuch perfons he f> let to bailf &c. 

Per Curiam. This aflion cannot be fupported. 

Judgment for the Defendants. 
( e ) 23 IL 6. c . 9. 


Taylor and Another againjl Wilson. 


*Tuefday^ 

April %i ( 1 . 

Freight may l/c 
iiifavcd from 
SL Uhes to Port/- 
metuh^ upon 
a fliip which 
failed with a 
cargo from 
St.Uhci for Gy/. 
tenhurghf willi 
intent to pio- 
cecd firft to 
Portfmouthi to 


was an action againft the underwriter on a 
policy of infuvauce dated the i itliof February 1809, 
for 100/. on freight on the flilp Johfiy Upon a voyage at 
and from 5 /. Ubes to Portfmouih^ with liberty in that voy- 
age to feek, join, and exchange convoy ; at a premium 
of 8 guineas per cent., xo return 4/. per cent, if the fhip 
fhould depart with convoy bound for England^ and arrive. 
The policy contained the following common claufe in 


take up convoy 

in her way to Gotte^hurib : and this, wiHioiit notice to the undervrritcts that the ultimate 
denination of che Ihip and cargo was Catimhui'gh. 


print 



IN THE FlPTt-«ECOND Year OP GEORGE III. 


print, with die addition of the words in italics^ which 
.were in writing. Beginning the adventure upon the 
faid goods and merchandizes from the landing thereof 
** aboard the faid fliip upon the freight of the faid' (hip, 
&c. at jS/. Ubesy and fo (hall continue and endure 
during the abode there upon the faid fliip, &c., and 
further until the faid (liip, with all her ordnance, 
«« tackle, apparel, &c. and goods and merchandizes 
whatfoever, (liall be arrived at 'PortfmouthJ^ , In the 
margin at the foot of the policy were written the words, 
« on freight,' The declaration ftated that divers goods 
and merchandizes were loaded and put on board the 
faid (hip at S/. Ubesy to be Carried therein on freight 
from thence on the voyage in the faid policy of afTurance 
mentioned, and that the plaintiffs were interefted in the 
faid freight. It then ftated that the veflel, with the 
goods on board, failed from 5 /. Ubes on her faid intended 
voyage, and that before her arrival at Portfmouih (lie was 
loft by the perils of the feas^j by reafon whereof the 
goods were not carried to nor ever arrived at Portfmouthy 
and that the faid freight was thereby wholly loft to the 
plaintiffs. At the trial in Northumberland before Cham- 
hre J. thp plaintiffs were nonfuited, fubje^f to the opinion 
of the Court on the following cafe. 

The defendant fubferibed the policy and received the 
premium of 8 guineas. The plaintiffs were owners of 
the (hip John; and on the 5th of Sept, 1808 the plaintiff 
fayhry who was the mafter of the veifel, (and who is fo 
ftated to be in the policy,) on behalf of himfelf and the 
other owner Chaters chartered the veffel ; and by the 
charter-party (lie was to proceed from Ne^vcaftle to Lijbon 
with coals, and from thence to 5 /. Ubes in Portugal y and 
diere take in a cargo of fait for Gottenburgh in Sweden,, 

T a The 
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The plaintiff Tay/or proceeded as mafter with the veffd 
to Li/boftf and there delivered the coals, and arrived at. 
St. Ubcs in December 1 808, and there loaded 366 tons 
of fait to be carried to Gottenburgh. The freight for 
each keel of coals to be delivered at Ltjhon was 50/., 
and for each ton of fait was 5/. ; and the plaintiff Taylor ^ 
as mafter, figned bills of lading for the fait which was to 
be carried to Gottenburgh. The bill of lading was for 
Gottenburgh. Portfmouth is one of the pla^'ps from 
whence convoys were appointed to go to Gottenburgh 
and other ports in Sweden; and it was the intention of 
Taylor^ the mafter, to proceed from St. Ubes with the 
veffel to Portfmouth on her way to Gottenburgh. No 
communication was made^ to the underwriters, that the 
veffel was to go to Gottenburgh. On the 25th of January 
1809 the veffel, with the fait on board, failed from St. 
Ubes for Gottenburgh^ and on the 4th of February^ and 
before her arrival at Gottenburgh or Portfmouth^ (he was 
loft by the perils of the fea. If the plaintiffs weie entitled 
to recover, the verdidk was to be entered for 100/. : 
otherwife, the nonfuit was to remain. 


Littledale contended for the plaintiffs, that the;y had an 
intereft in the freight during every part of the voyage, 
and were confequently interefted in the event of the ihip’s 
arrival at Portfmouth^ where (he was expe£ling to join 
convoy for Gottenburgh^ by which the perils of the remain- 
ing portion of the voyage would be leffened. This is no 
wagering policy within the prohibition of the ftat. 
\g Geo. 2. c. 37., which was made againft perfons who 
had no intereft at all, and does not prohibit infurance 
of intereft during a part only of the time it is in peril. 
The plaintiffs’ intereft therefore is not to be meafured by 

the 
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the freight which was to become due at Porifmouth^ but 
by the freight on boards which they were in the of 
earning when it was defeated by the peril infured againft. 
There is nothing in the fubjeft-matter of freight, more 
than in the fubjed-mattcr of goods, which precludes the 
infqrance of it for a part only of the voyage. The plain- 
tiffs might have thought that the dangers of the latter 
portion of the voyage from Portfmeuth were fufficient to 
induce them to infure againft them, or the premium might 
be greater for that portion than they thought fit to give. 
{Bayley J. Might they not have effefted a time policy on 
the freight?] No doubt they might \ and for the fame rea- 
fon could infure it during a part of the voyage. Freight 
upon a charter-party for one entire voyage, at and from 
London and Teneriffe to any of the W^eji* India iflands, may 
be recovered upon an infurance on fuch freight, though the 
lofs happened before any of the goods were laden on board 
at Teneriffe {a). So in the cafe of a fliip chartered on an 
entire voyage from London to Dominica and back again, 
it was held that the policy on freight, on the homeward 
voyage, attached while the fhip lay zt Dominica delivering 
her outward cargo, before any part of the homeward 
cargo iVas fhipped (^) ; and yet the freight in thefe cafes 
was not even begun to be earned. Here all the averments 
in the declaration were proved. The only cafe which 
bears againft the plaintiffs’ claim is Murdock v. Potts (c) 
before Lord Kenyon at nifi prius ; but thq queftion there 
was never moved in Bank, and that decifion has not been 
followed by any other cafe, and is therefore open to be 
difeuffed as upon a motion for a new trial. 


3^7 

i8ia. 

Tavi.or 

againji 

WlISoN. 


{a) Thompfiti v. T^fhr, 6 TetmRep, 478. 

(i) Horncajile v. Suart^ 7 Eafi, 400. 

Ic) Sittings at Guildhall after Trin, 1795., cor. Ld. Kcnyotiy a Parki 399. 

Y 4 Brougham^ 
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1812. Brougham^ ccMUrJi, obfcrved that the learned Judge 

before whom this cafe was tried had been of the fame 

againfi Opinion as Lord Kenyon in Murdock v. PottSy and had 
V 1L80N* nonfuited the plaintiffs. The queftion here is not whether 
a party, having an intcreft in freight from A. to C., may 
infure it part of the way to if the real faft be difclofed 
to the underwriters ; but here the afl'urcd did not difclofe 
to them that the voyage was from St. Ubes to Gottenhurghy 
and that tlioy wifhed to infurc part of it to PortJ mouth ; 
but they infiired as upon a diftlnft voyage to Portfmouthy 
which was a different rifle from that upon which the fhip 
failed, and the underwriters were led to believe that if 
file arrived fafely at Portfmouth the freight would be 
wholly earned. Suppofe then the fhip had been flranded 
between St. Ubes and Portfmouth y and after an abandon- 
ment had been gotten off and had arrived at Pertf mouth: 
yet the underwriters would have derived no benefit from 
the abandonment, as they might have calculated upon 5 for 
there might afterwards have been a total lofs between Portf 
month and Gottenbnrgh. The objeflion here is not that 
all the averments were not proved, but that fomething 
more was proved, namely, the further extenfion of the 
voyage from Portfmouth to Gottenhurghy which fliewed a 
different rific from that which was infured. In addition 
to the authority of Murdock v. PotfSy is Wooldridge v. 
Boydell{a). That indeed was an infurance on fhip at and 
from Maryland to Cadiz; but the principle is the fame. 
The evidence went to prove that the fhip was bound to 
Falmouth : upon which the jury, by Lord Mansfield's di- 
reftion, (which w'as afterwards confirmed by the Court) 
found* a verdid for the underwriter, though the lofs was 




proved 
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proved to have happened before the dividing point. It 
might as well have been contended there, that there was 
no difrerence in the voyage to Cjdi% or to Falmouth^ as 
far as it had proceeded, and therefore that the riik was 
the fame to the underwriters ; but the Ci)urt thought 
otherwife. Lord Mansfield faid that all contradls of in- 
furance muft be founded on truth, and the policies framed 
accordingly 5 that the voyage to Cadix was never the 
voyage intended, and confcquently was not what tlie 
underwriters meant to infure. * \^Bayky J. There the 
lliip never failed upon the voyage infured at all ; but hero 
the fhip did fail for Gottenburgh by the way of Portf-^ 
mouth.'] The cafe of Way v. Modigliani {b) lays down 
tlic fame principle as the other cafes. 

Littledahy in reply, denied that the non-difclofure to 
the underwriter of tlic ultimate deftination of the (hip 
beyond Portfmouth could make any difFerenco in this 
queftion 5 it being clear that the lliip had originally failed 
for Portfmouth on its way to Gottenburgh. 

• 

Lord Ellenborough C. J. The only queftion i» 
whether a freight voyage may be infured part of the 
way* This was a voyage to Gottenburgh by the way 
of Portfmouth^ and the freight was to be earned at 
Gottenburgh. There might be a greater peril in the 
firft part of tlie voyage than in the other, which 
might have induced the plaintiffs to infure the firft 
part. They did not deceive the underwriter when they 
infured their freight from St. Uhes to Portfmouth : they did 
not tell him that the freight was to be earned there, 
but only that it was an infurance on freight in that voy- 
age. There is no doubt that a party may infure his (hip 
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and goods during part of a voyage ; and I cannot con- 
ceive why he may not alfo infure freight in the fame 
manner. There is no cafe which intimates the contrary, 
except that of Murdock v. Potts at nifi prius, which was 
never brought before the Court, and is inconfiftent with 
all the other cafes. Except that opinion there is nothing 
to diftinguifli an infurance on freight in this refpeft from 
an infurance on (hips or goods for a part oi ‘■he voyage. 
There is no foundation for faying that a voyage is not 
divifible as a fubje£t of infurance. I do not find that 
any of the allegations in the declaration are untruly 
made. It is dated that the goods were put on board 
the fhip at S/. Ubes^ to be carried on freight from thence 
on the voyage mentioned in the policy, that is, from 
St. Ubes to Portfmouth ; that the plaintiffs were intereded 
in the faid freight j that the fhip failed with the goods 
on her faid intended voyage, and before her arrival at 
Portfmouth was lod, by which the freight was lod to 
the plaintiffs. All this is true ; the fhip did fail from 
St. Ubis for Portfmouth j and the freight has been lod to 
the plaintiffs by a peril infured againd before the 
(hip’s arrival at Portfmouth. It is faid that the freight 
would not have been earned before the fhip anived 
at Goitenburgh ; but where freight is in the courfe 
of being earned, as this was, the underwriter upon 
freight is liable for any lofs from a peril within 
the fcope of the policy, which prevents its being 
earned. The cafes which have turned upon the point, 
that there was no inception of the voyage infured, do 
not apply. If a traveller be only going to Hounflow^ he 
cannot be faid to be upon his journey to Bagfhotj though 
in be the fame road as far as Hounflow. The only ar- 
gument which can be brought to bear on the cafe on the 

part 
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part of die defendant is that derived from the abandon^ 
ment : but that in no way affefts the riik of . the under- 
writer. It refts altogether with the aflured whether he 
will abandon or not; and if he do, the underwriter can only 
be in the fame fituation as the affured himfelf would have 
been in. But it is enough to fay that this was not a 
wagering policy, and that the aflured really had the in- 
terell which he infured. 



TATWm 


Grose J. This is not a wagering policy ; and I can- 
not fay that a party may not infure an infurable intereft for 
part of the voyage. That makes an end of the queftion. 


Le Blanc J. The (hip, with her cargo, failed upon , 
a voyage from St, Ubes to Gottenburghy and was to go 
in the way to Fortjmouth for convoy ; therefore the voy- 
age to Portfmouth was a part of the intended voyage, 
and the alTured infured their freight for that part of the 
voyage, and the Ihip was certainly on the voyage infured 
when the lofs happened ; what more can be required to 
entitle the aflured to recover ? In the cafe of Wooldridge 
v. Boydelly there was no inception of the voyage infured, 
which was from Maryland to Cadi% : the (hip never in- 
tended to go to Cadizy and therefore could not be fliid 
to have failed upon her voyage to Cadiz, Here the voyage 
to Portfmouth was commenced : it was intended to be 
part of the voyage to Gottenburgh ; and in cafe of a lofs 
between St, Ubes and Portfmouthy the aflured would lofe 
the freight he was earning in the courfe of the entire 
voyage to Gottenburgh, The opinion delivered at nifi 
prius in the cafe of Murdock v. PottSy though entitl4||^ 
to great' weight, was not afterwards followed up by 
taki^ig the opinion of the Court in Bank ; and when it 


now 
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now comes for the firft time to be confidered how far 
it is reconcileable with other decifions and eftabliihcd 
principles of infurance law, it cannot be fupported. 
The power of making an efFeftual abandonment in the 
voyage infured is not a neceffary ingredient to (hew that 
the intereft is infurable. That point was confidered in 
Crawford v. Lucena (< 2 ), and the Judges did not think that 
fuch a power was a neceffary criterion of an infurable 
intereft. Here too the underwriters were not Jv reived 
as to the intereft infured. 


Bayley J. In cafe of the (hip being loft before her 
arrival at Portfmouth^ the affured would lofe all their 
fi eight upon the entire voyage from St* Ubes to Gotten-^ 
burgljy and therefore they had an intcieft in the whole 
fubje£f of the infurance during that previous part of the 
voyage. And it does not vary the rifk to fay that the 
affured did not difclofe to the undei writers that the 
fliip was to proceed further on a voyage to Gottenhuigh ; 
for I cannot fee what advantage it could have been to 
them to be informed that the freight infured would not 
be earned till the fliip ariivcd at Gottenhurgh ; or what 
difadvantage it was not to receive fuch information j 
but the whole fubjeft of infurance was rilked during the 
voyage infured. As to the power of abandonment, that 
is not neceffary to eftabJifti a right to infurc. An aban- 
donment is the a£I of the affured, and it is for his benefit 
that the power is given. 1 he cafes cited of a lofs before 
the dividing point, where the voyage infured was to one 
place, and the real deftinatipii to another, turned upon 

t is, that there was no inception of the voyage in- 
red, to the place to which die infurance was made* 
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In one (^) of the cafes the vefTel did not fail for CadiZf 
to which the voyage was infured : in the other (i)^ in (lead 
of failing from a port of Newfoundland to Enghmd^ (he 
failed for the Banks of Newfowidlandi tliough intending 
afterwards to proceed home. Here the whole freight 
was in hazard from 5/. Ubes to Portfmouth^ to which tlie 
(hip was in tlie firft inftance bound. 

Poftea to the plaintiffs. 

{a)'J'Vsohb V 11^ T)ou\l, i6. 

I*, IVay V a Term Rep, 30. 
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^.I^N^appeal was lodged by the defendant at the general The ft. 48 3, 

quarter feflionb, hoklen for the county of Sujfex at to^the parTy 

Midfurntner 18 1 1, againil a conviftion of him, as a pcaTTo the fcf- 

fions again ft a 
convi^iun by* 

juftlccs of the peace for penalties incurred in refpe^ of the duties on malt, and empower* 
ing the feffions ” to hear and fnallt determine of and concerning the truth of the fa£>s and 
“■ mciits of the cafe in qiieftion tchveen the parties to fucU conviction icfpcCtively and 
after enabling the reftiotis to amend defeCts of form, enaCling, in the fame claufe, that 
no certiorari mall be allowed to f^t afide the determination of the feflions ; and provide ' 
ing that upon fuch dppeal the (cflions (hall le-licar, re-examine, and re-confider the truth 
of the facis and merits of the tait, &c and re examine the fame witneftes as before, and 
no <91110^, does not preclude thr crown from removing the conviChon, and the Older of 
the ftftions quaftiing the fame, by ctrtioian. 

And this Court xmII take cognizance of a cafe referved by the (efCons, accompanying’ 
the proceedings fo removed. 

And wheie the rertiom, upon proof that the appellant had received fiomthe clerk of 
the conviOmg magiftrates a copy of hia conviction, figned and fealed by (iich juftices, 
purporting, on the face of it, to have been m ide upon the information of B, and C»; 
(though fuch copy was drawn up on the back of the paper which contained the inform 
mation of A, (the tiue iiftormei ; R and C. bring only the witneftes who had been eia* 
tnined in fupport of t’le charge ;) and though the fame'/jufticcs had returoed to th|t 
fedlons to be hied of rccoid a icgular conviction of the fame date, figned and fealed ti^ 
them, on parchment ; (toting it to have been made on the iaformation of A*, and fup* ' 
poited by the evidence of R. and C,, accoiding to the truth of the cafe ;) had quafhed 
latter conviction (b returned by the juiliccs, as being at vaiiance with the minutes of tHui ’ 
conviction dclivored to the ippcUmt, without cntciing into the mciitsof the cafe, tipott 
a prcliminaty ob tClion taken by the appellant; thii Court qualbed the order of ieflioiif * 
gcneiall) ; ’htreb) fettmg up again the legnlar conviftion ; conlidering tliat the variaoct ) 
arolc irom llit mcie miftakc and iiregalaiiiy of the jnftices’ clerk; and that the gp^eHttU'' 
was not really (urprifcd by it, but had wa^ed his appeal on the meiitt. 

maltllerj 
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; fSl^. maltfter, for an offence againft the ftatute 48 G. 3. c. 74. 

/. 13.5 and the following form of a conviftion, figned 
and fealed by the two convifting magiftrates, and writ- 
ten on parchment, was returned to the feffions and filed 
among the records. 

Sujex to wit, Be it remembered that on the 5th day 
of June 1811, at Steyning^ in the county of Sujbx^ 
William Allen^ maltfter, was, on the complaint of Ifaac 
Manui he the faid Ifaac Mann being then and there an 
officer of cxcife, convifted before us, two of the juftices 
of the peace for the faid county of Sufexy in the pe- 
nalty of 200/., in purfuance of an aft made in the 
48 C. 3.; for that he, the faid W.A.y being a maltfter, 
did within three months now laft part, to wit, on the 
3d of April now laft paft, at Gayflreety in the parifh of 
Wef Chtllmgtony in the faid county of Sujpx, wet, 
water, and fprinkle, and caufe to be wetted, &c. a large 
quantity of corn and grain of him the faid W* A., to 
wit, feventy bufliels of barley, then and there making 
into malt, in a certain ftate and ftage of operation, to 
wit, while the fame was on floor, after the faid corn and 
grain had been emptied, thrown, and taken from and 
out of the ciftern of him the faid W. A., ufed by Wm 
for fteeping the faid corn and grain, before the full end 
and expiration of twelve days, or 288 hours, from the 
time when the com and grain had been fo as afbrefaid 
emptied, thrown, and taken from and out of the faid 
ciftern i whereby he the faid W. A.^ being fuch maltfter 
as aforefaid, forfeited the faid funi of 200/.’’ This was 
figned and fealed by the magiftrates, and bore date the 
5th of June 18 II. It appeared in evidence upon the 
trial of the appeal, that after the information was ex- 
hibited, and the evidence laid before the convifting ma- 

13 giftrates. 
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giftrates, and they had proceeded to convidl the ap- 
pellant, the following form of convidiion was at that 
time regularly figned and fealed by the convi£ting ma- 
glllrateS. 

Be It remembered that on the 5th of June 18 ii, 
William Allen was, on the complaint 5/* William Bourne and 
Ifaac Oatley, they the faid W. Bourne and /. Oatlej 
then and there being officers of excife, convifted before 
us, two of His Majefty’s juftices of the peace for th^ 
county of Sujpxy in the penalty gf 200/., in purfuance 
of an afl: made in the 48 G, 3., for having wetted, 
watered, or fpiinklcd, or caufed to be wetted, &c., corn 
or gram making into malt, after the fame had been 
emptied, thrown, or taken from or out of the ciftern, 
uting fat, or other veffcl or utcnfil ufed for fteeping luch 
corn oF" grain, before the end or expiration of twelve 
days or 288 hours.” This was figned and fealed by the 
lame magiftrates, and bore the fame date as the convic- 
tion returned to the feffions, and was produced to the 
feffions on the part of the appellant. It was written on 
the back of the information, on paper, not on parchment j 
which information was on the complaint of Ifaac Mann, 
nd not on the complaint of W, Bourne and /• Oatley^ 
who were witnefles in fupport of the information. 
This latter form was not returned or filed on the records 
of the feffions, though the appellant applied to the 
Court to have it fo filed ; which application was refufed. 
It alfo appeared in evidence that the appellant, for the 
purpofe of preferring his appeal, about a fortnight after 
the hearing of the information before the conviAing 
magiftrates, applied to their clerk for a copy of the 
convi£tion, and^ that the clerk had delivered to him a 
copy of the form lajl above fet forth. The clerk ftated 
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C^uit4c0it9^iilKd the laft mentioned as mintotes or me« 
mdcfede'^^tle cdpi^ion, and qnaflied'‘the»/ot!jer -fo 
iimil&'(n£~|bRchii^ and'tT^rned to the frfRoni'd* 


ftaittid) on tBe gfoudd ^ the variance 
conv^l^d'ltfitd the above minutes fo \Vrh^* tjtt- 


th^ hack of the information, without going into th^ 

tht^ cafe now" camfe'^^efore the Court on 
rules, one obtaineH by th^ ftibfendant for ^tjuafidng 
writ of certiorari fo^/emo^ii^^e convlAiorf atid ordfer 


of feflions into this+^rjgthe othet, pUfained on the 
part Of the crown for order of feffioiiS ; 
which was in e<fe<£t again fhe convlO^ion of 

the defondsint roturfied'^ t|pconvi(Siiiig magiftratea to 
the feffiona. ^ y 


The Attorney-General i(with whoxtt were Cdurth^e 
and Roe^) fir ft i hewed caufe againft the rule for quafli- 
ing the certiorari ; and referred to the rjtfc feclion of 
the ftat. 48 G. 3. r. 7.^^., which recking ibat doul^ had 
arifen wliethcv any appeal lay to the^ieffioos from a 
convi£i;ioii of |u{I;ices for penalties in re(j[iedu of 
duties on malt ; for obviating fuch doubts, declare&'^aod 
cna&s that the party aggrieved by dny fuch convt^io^ 
may have fuch an ap^al : and then^ it empowers ^ tho 
)uftk(t6 in ieffions « to hear end finally determine of 
*< said concerning the truth of the fa^s and merits of 
the cafo in queftion belvi^eit th4 parties to &ch»|ttd|^ 
« ment^ &c, or conviftion And sitejf 

enailding *th 0 felTions^ to afnend 4cfe£bs td 
1 
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Conviction, it proceeds thus ; and no wttt ofiieftlorarl 
fliall be allowed or brought to fet afide any 0rd(^> &C. 
of the feffions, -Piovided that upon every fuch appeal 
tjie feffions ftiall proceed to re-hear, re-examine, and re- 
confidei the truth of the fa(3:s,and the merits of the cafe 
« in queftion between the parties, fic.,^nd to re-examine 
« thereto upon oath the fame witneffes or any of them, 
and no other, who fhall have been before examined 
upon oath as witncHes before the juftice<?, &c. at the 
** original hearing, on which the conviClion, &c. fo 
appealed from was made.” This provifion, he con- 
tended, did not rellraui the crown fiotji removing the 
convICfion by certiorari ; which was the' prefent cafe ; 
the king not being bound, according to the known rule 
of law, by the general words of a ftatute, unlefs fpecially 
named. '‘And there was a good reafon, he faid, foi the 
diftmdbon in the pn titular luftanccj for if a party con- 
v^Clod were at liberty to fuc out a ceitioian to remove 
tbe conviClion, it would frequently be done for the 
meic puipofe of delay ; but the croWh can have no fuch 
objeCf. Though if the crown were reftraiiicd in this 
reaped:, it would fometimes operate to the prejudice of 
the fubjeCf, as well as of the revenue i for, as Attor^* 
my-GifieraU he had in fcveial niftancco aflifted defendants 
ngainft whom a doubtful judgment had been given below, 
to have their cafes reconfideied, by applying for the 
certiorari on the part of the crown ; without \\ Iiich 
they would have been concluded. \^Le Blanc J. referred 
to The King v. The Inhabitants of Cumberland^ where firft 
in this court (/z), and afterwards in the Houfe of 
, Lords ((^)j it was held that the crown was not- reftrained 
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from filing out a writ of certiorari to remove an 

ment, upon the general words of an aft taking av/ay the 

certiorari.] 

Stirroiigh and contra^aclmitted the general rule, 

as to the prerogative, but argued from the general word- 
ing of the chuifc ill qucRion, tliat the crown was in- 
tended to be bound as w'cll as the fubjeft, whicli may- 
be done by reafonable implication, without exprefs 
w^ords. Thus in Ihc Davies{a)^ Butler I faid, 

the general rule is that where the certiorari is taken 
away by aft of parliament, the crown is not included in 
the reftriftion, unlefs there be fome words in the aft to 
flicw that the legiflature fo intended it:’’ and Grofe], 
fild, the crowm is not bound by the general w^ords of 
a ftatute, unlefs it appears upon the face of that the 
legiflature intended that the crown fhould be bound.” 
Here, they obferved, tliat the words taking away the 
certiorari arc introduced into the body of the fame claufe 
giving the appeal, which is peculiar to this cafe ; 
and the appeal is to be heard upon the evidence of 
the fame witiiefles as were examined upon the original 
conviftion ; and the fame claufe dircfts the feflions to 
amend all defefts of form upon fuch rc-hcafing ; an 
empowers them fimdly to determine of and concerii- 
Ing the truth of the fafts and merits of the cafe in 
qiieftion beHvecn ihe parties^ to fuch judgment, &c. or 
conviftlbn refpoftively.” Then as tb.e only parties are 
the king, (not the cxcifcman, who, in laying the iii- 
formatioii before the jufticcs, afts merely as the fevvai.r, 
and for the benefit of the crown,) and the 

5 Tam Rep, 6 85 9. 
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charged, thofe words arc equivalent to faying that' the 
judgment of tlie feflions fiiall be final between The King 
and the defendant^ and therefore is equivalent to ex- 
prefs words binding the crown. [,Thc AUornc^-Genei^al 
referred to the 25^1 fc 61 :ion of the a 61 :, which gives a 
moiety of the penalties to the informer, who ftiall in* 
form or fue for the fame, and whom the Icgiflature mull 
have confidercd as the other party to the fuit agninll 
the defendant j for tlie King would not have been thus 
generally deferibed.] This obfervation, they anfwered,' 
did not vary the argument, fince all penalties would go 
to the crown if not given to another ; and giving a part 
of it to the officer and fcrvaiit of the crown, as fuch, by 
way of encouragement for the benefit of the crown, 
was in efie£f the fame thing. They diilinguiflied the 
prefent f; the former cafes : from tlie cafe of The In^ 
habitants of Cumberland {a ) ; becaufe if the crown could 
not have removed the trial of the indidlmcnt out of the 
county, the defendants thcmfelves would have been the 
triers : from The King v. Davies (^); becaufc no intention 
to bind tlie crown could be coIlc6led from the general 
words of the flat. 25 G. 3. c. 36., relative to indict- 
ments for keeping diforderly houfes : from The King 
V. The I? 7 habita?Jts of Bodtnham (r j 5 upon the general 
highway a£t, which fays that no indi£lmcnt fliall be 
removed by certiorari, until fuch indiclmeut be iraverfid^ 
and judgment given therein f which fiiewed that the 
legiflature only meant to rellraiu defendants, who alone' 
traverfe : and from The King v. Tlndal and Others^ in tliis 
court on the 8 th of February^ 1 754, where the Attorney* 
General moved for a certiorari to remove a con vi cl ion of 

(rf) 6 T£77« 194. (i») c Ttrw (r) 78. 
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a glaflmaker : and the objcdlion was'raifed on the flatute 
13 G'. . . r. 18. 5., which, for better preventing wv/?- 

tiQi/s delays and expence occafioned by fuing forth writs 
of certiorari, cna6ls tliat none fhall be granted to remove 
any conviction, unlefs applied for within fix calendar 
months after, and unleft; it be duly proved on oath that 
the party filing forth tlic fame has given fix days notice 
in writing to the convicting jufliccs- And thefe ex- 
ptefTions were relied upon by the Court, as fliewing that 
the legillaturc could not have intended to bind the King, 
to whom no vexation or delay could be imputed. The 
King has a prerogative to try his fuit in what Court* he 
pleafes, but he can only have it reviewed by way of writ 
of error or appeal in the court appointed for that pur- 
pofe by the law : and of that defeription is the proceed- 
ing in qucfllon \ for it rcilrains the felfions to ^iie exami- 
nation of tlic fame witnelles wlio were examined by the 
convicting jullices. 

Grose J. (^/). The queflion is whether the aCl of the 
48 C/.-3. intended to take from the crown tlie power of 
removing this conviction by certiorari *, for it Is clear 
that unlefs the aCt has plainly faid fo, the power of the 
crown is not reftrained. There are no words *exprefsly 
taking it aw'^ay. Then was it the clear intention of the 
legiflaturc fo to do ? for I admit that if there were fuch 
a clear intention, whether it was declared in exprefs 
words or otherwife, the crown would be reftrained. 
This, it is to be obferved, is an excife law, palTed for 
the better colleClion of the revenue, which is open to a 
different confideration in this refpeCl from ordinary cafes; 

(«} Lord MllenhQrovgh C« J. was abEnt. 
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and confidcring liow nccefliiry fuch a power is for the 
<;rown in tliefe cafes, if it had been the intention of 
t’ne Icgiilature to take from the crown the certiorari, can 
it be fuppofed that they would not have taken it away 
by exprefs words ? 


3^1 
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Le Blanc J. The qucflioii wliothcr the certiorari 
{hall be quaflicd depends upon whether it has improvi- 
dent) y i/liied at the inltance of the crown. It is ad- 
mitted that a ftatute faying in general terms that the de- 
clfion of the fellions lliall be final, or that the proceed- 
ings fhall not be removed by certiorari, or the like, will 
not take it away at the infiance of the crown 5 for there 
arc many cafes to .that cfleci, feveral of which have been 
reported, aud to thefc may be added The King v. TindaL 
If on looking into any adl: which takes away the writ of 
certiorari in a particular inliaixce, the Court does not fee 
that the crown was intended to be barred, they will not 
reflrain It. ’flic a£i in qiieftion was palTcd for the better 
colleelien of the malt duties, that is, with llie leaft de- 
triment to the revenue. 15th claufe recites doubts 

whether an appeal lay in certain cafes of penalties or 
forfeitures relating to thefe duties againfl the dccifion of 
niagifiratcs ; for obviating which it gives an appeal to the 
feflions, and fays that their determination concerning the 
truth of the fa6ls and merits of the cafe between the par- 
ties fliall be final : and after empowering the feflions to 
correft and amend defeats of form, it fays that no certio- 
rari fhall be allowed or brought to fet afide their deter- 
mination. It firft clears up the doubt whether the party 
conviflied could appeal 5 and therefore it is plain that it 
meant to give a privilege t© the fubjc£l upon conviction, 
have his caufe re-heard, but not to take away the* 

Z I pre-H 
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1812. prerogative of the crown. Therefore, as, according 
Tlie KiNtt general rule, the prerogative is not taken away, 

axninft unlcfs by dear words manifeRing fudi an intention ; 

and no luen intention is apparent in this a6l j I agree 
that it is not taken away, and therefore that the writ 
has not improvidcntly ilTucd at the iiiRance of the crown. 

Bayley L It is a known rule, thai general words in 
an act, that no certiorari fhall be allowed, 01 *^he like, 
fliall not bind the crown, unlcfs fuch an intention is to 
be coliciffcd from other parts of the ad : and I agree 
that no fudi intent is to be collcded from the ad in 
queflion. The fubjed had of riglit no appeal from the 
convidion, unlcfs it were given liiin by ad of parliament ; 
but the crown, as wdl as the fubjed, had a right to re- 
move the proceeding by certioraii, uiilefs lliat right were 
taken away. Then the 15th claufe feems to contcmpl.ite 
the condition of a defendant, and of a defendant only, 
in having the cafe revifed. It recites the doubt whether 
he had any appeal from the convidion, aud it gives the 
appeal and the right to have the witnefles heard de novo 
before the feflions, but fays that no certiorari fliall be 
allowed. The fair meaning of which is that the party 
convided fhall have an appeal, in wliich the merits of 
his cafe fliall be re-confidered, but tliat he fhall no longer 
have the benefit of the writ of certiorari. This leaves 
the right of the crown untouched. It Is faid that this 
is to bring before the Court in review the dccifion of the 
feflions upon the merits j but the feflTions were to decide 
upon the merits, and no writ of certiorari would enable 
US to review the merits. The juftices here however have 
decided nothing upon the merits ; they only fay in efied 
that they wifh this Court to decide upon the matteif 
5t 4 
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ftated ; and they ftatc certain fa£ls to us, which {hew that 
diey did not cjuafli tlic convidion upon the merits; and 
upon this I agree that there is nothing in the general 
words of this ad to t.ihe away the right of the crown to 
remove the proceedings by ccrtiorajri. 

Burro 'jh and iyO\In the?i flicwed caiife agrtinft the 
other iule for ip; ' .ig tlie order of fellions ; and con- 
tended, firl^. Jiat no cafe could be reforved by the fef- 
fions on ('onvidion, more tlian upon an indichnetit; in 
whicfi latter cafe the Court, in The Ki»g v. The luhiihU* 
ants of Salop (//), refufed to take notice of a cafe refervod, 
which w'as returned with the indi<!:lment and proceedings 
thereupon by certiorari, A ccnvidioii is no other than 
a fpeedy and furnmary remedy in the place of an indid- 
ment, aiul'mufi be governed by tlie funic rule, as being 
within the liime rcafon. Suppofing, however, that the 
Court would take cognizance of the cafe reforved, they 
contended that tlie felfions had done viglit in quafliing 
the fccond coiividion returned to that court, after a 
complete convl(^lion had been figned and iealed, and a 
copy of it given to the defendant on his application, 
againft which he had appealed. 'Fix? two convidions 
are ell’entially diiTerent, and the fecond cannot be taken 
as a more, formal record, and the fivft as the minutes 
merely of the fame tranfadion ; for the one is upon the 
information of different perfons from the other. The 
juftices were fundi officio as to the fame offence, after 
having drawn up and iffued the firfl convidion ; like the 
cafe of arbitrators, who cannot alter their award after 
they have publiflied it. The firft was iffued under tiie 
Jiands.and feals of the juftices, and cannot tluTefore be 

(d) 15 Ecifi^ 5 5. 

Z 4 cori’^ 
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The Kino 

' aoainfl 


confidered as the mere memoranda of a convidlon. Ti 
agrees with the form of conviftion given in tlie a£l. If 
fuch a praftice as this could be fupported, it would be a 
trap to a defendant, who is entitled by law to have a 
copy of his conviftion againft which an appeal is given 
to him. Every perfon has a right to a copy of a record 
in which he is intcrefted, except as that right may be 
reftrained by the rule at the O/d Baiky (a). In 77v Kif7g 
V. Alidlain (^), Lord Mavsfidd fald tliat tht, defendant 
was entitled to a copy of his conviftion on the game 
laws from the convifting magifhratc *, though it were 
only wanted in that cafe for a collateral purpofe, namely, 
to protefb himfelf from an aftion brought by the pro- 
fecutor for the fame oficnce. The reft of the Court alfo 
concurred in this; and Mr. Jiiftice Yaies faid that the 
juftice ought to have given tlie defendant a copy of the 
conviflion ; for it was a record, and the defendant was 
entitled to it.” So in Rechhoufe v. Tnjlove and Levi^ in 
C. B.y on the aift of May 1784, upon a fpecial cafe re- 
ferved in an aflion of trefpafs. Lord Loughborough C, J. 
fald ; ‘‘ If you had gone to the juftices and alked for a 
copy of the conviQion, they would have given it to 
you.” Here the defendant, having received his copy 
figned and fcalcd from the juftices, the Court will prefume 
that they did their duty in giving him a true copy of 
the conviclion, againft which he was to appeal, and not 
merely of the minutes of it. This is difterent from The 
King V. Barhr (t ), where the Court refufed a criminal 
information againft magiftratrs for having returned to a 
certiorari a conviftion more formally drawn up than the 


(tf) Kcl. 3. Vide L*-gaU ▼. Tolkrvtj^y *4 30Z. 

Qi) :^Burr,i1%u (f) 


minutes. 
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jnmutes of the fam^Conviftion of which they had given 
the party a copy, before it had been figncd by them, upon 
a requeft from him for a copy of the warrant of diftrcfs 
and of the proceedings on wliich the maglllratcs had 
granted it. 


345 

i8ia. 

The Kino. 
agrAnfl 
ALLtN, 


* The Attorncy-Genernl (with whom were Courthope and 
Koe) fald that the cafe liad been referved with the con- 
fent of both parties, and that it was onJy upon fucli an 
underftanding between them that the defendant had 
obtained a conditional judgment below 'in his favour. 
That fpecial cafes had been olten referved upon convic- 
tions for penalties on app ^al at the fonions 5 and he in- 
ftanced V. Cooh (<'/), and Rtww kedfeurne [b). That the 
Court were in no inflanre bound to dcc'uic cafes referred 
to then^ from the fcflions ; but it had been the pradicc to 
do fo j and this applied to cafes of convifdions as well 
as of fettlement ; and in no Indance had they refufed to 
take notice of a cafe referved, except upon an indidment 
at the fcflions, which had been lately attempted (c). ddio 
prefent queftion, he obferved, was raifed upon a mere 
miftakc of the conviding magifti*ates, who, in the copy 
delivered to the defendant, had inadvertently dated the 
conviction to be on tlie information of the tw'o perfons 
^ W'ho had been examined as witiiciles in fupport of the 
original information preferred by Ifaac Mann tlie excife 
ofRcer \ when it appeal ed by the very paper, on the back 
of which it was written, tlutt the information had been 
laid by Ifaac Mann, , Anil tliis iniffcake was afterwards 
correded by a regular conviction, returned by the ma- 
giftrates and filed at the fefiions, of wliich alone that 

(a) 3 *Terni Rep. 5 1 9. {h) 4 Tet m Rep. 273. 

{c) Rl'x \\ hhul'ilanii of $a!cp^ 13 


Court 
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l8lZ« Court could take cognizance. It Height as well be dlf- 

■■ piited by a Court of Error that the record fent in by the . 

court below was the true record. He was then Hopped 
^LELN. Coiirty who faid that he need not trouble himfelf 

further. 

Grose J. Tins rule mufl be made abfohite. The 
courfe whicli has been taken is the Icail c'-penfive mode 
of bringing forward the quollion for the dcciiior. ' d the 
Court. 

Le Iji.anc J. It has been the praclicc before to rc- 
ferve cafes from the feflions upon conviftions, and there 
was good reafon for doing it upon tl\e prel.Mit occafion. 

If the juHiccs had acled wrong in returning an improper 
COiivi(flioii to the felllonSj they would be punifliable \ 

< but it clearly appears that the copy delivered to the de- 
fendant was drawn up in the form in which he received 
it by mere miftakc : for it was drawn up on the back of 
the information of the very perfon who was the true 
informer. 

Bavlev j. concurred. , 

It was then contended on the part of the defendantj^ 
that the rule fhould not be made abfolute in the terms of 
it, as that would conclude the defendant from difeuffing 
the merits of the convidlion on his appeal to the fcf- 
fions ; but that the cafe ought to be fent down to be 
heard on the merits, which had not been done on the 
former occafion, by reafon of the preliminary obje(fIIoii 
taken having been there decided in favour of the defend- 
ant. But this wa? refift^'d by the Attorr»iy-G^ncral^ as 

creating 
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creating great delay, and bccaufc the defendant had been 
^ warned at the time that, if he flood \ipon the preliminary 
objection, he w uld lofe the opportunity of entering into 
the merits of ins appeal. That the appeal was only 
given to the then .fciriors. To this it was anrwered, 
that the appeal liad been lodged at the then next fef- 
lioiis, and that diiiiculty would be obviated by entering 
an adjournment. That the defendant was furpiifed at 
the time by the produclicii of a convlftlcn returned to 
the fefTions diil'erent from tb.it ufwlf.chlic had received 
a copy, and ag.iinll wlilcii lie had given notice of appeal. 
But Baylcy J. ibid that if the defendant were taken by fur- 
prife 5t the foimcr fcirior.j by tiie p/oduflion of the con- 
viction returned, he ihoahliuive tl'un ap: lied for further 
time : but he mufl have known that the copy delivered 
to him \vas a mere miflakc and irregulaiity of tlie juf- 
tlces’ clerk. And all the Court agreed that as llie deft nd- 
ant had chofen to Hand upon the objection which he then 
took, he had waved entering into the merits of the cafe 
upon the appeal ; and therefore tlioy made this rule 
abfolqtc, 
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The King agawjl The Inhabitants of Ovf.r- 

ftORTON. 


ylf'iil 2 2d. 


'JTIE fcfiions, on appeal, difeharged an order of two 


jufliccs for the removal of WU/iam Biggcr/loffcy his 
wife, and their children, from the hamlet of Ovcniorton 


An unmarried 
man agiced 
on the 1 7th of 
Otfober 1 803, to 
fcric a maHer 
for the year ^ at 

<)s 6 cl. .i-\vetk ; and received thofe wages till the r3th of OFtoicr 1804; three or lour days 
beloit which (Itaving in the mean time mairicd; he agreed wiiJi his maOer to ferve him 
lor another year^ at icr. a week, which fiim he iceeived on the 20th of Otlohcft and lerved 
^orc than a year afterwards: Held that thi*: was evidence upon whiclt the fclTions 
might draw the condufi >n that the oiiginal Idling wasior ihc Ip.^e of a yen, and nf>t 
meiely lot the cmrcnl year of 1803, and th.-it tiicie \yai .] iidheient lei vice foi a year, 
coupled with fuel) hiring, to gain 4 fclllcmeu:. 


to 
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dgaittft 
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tants of 
OvERNOKfON. 


to th^ parlfti of Oreat Rollright^ both in the county of 
Oxford j fubjedl to th« opinion of this Court on the fol- . 
lowing cafe. 

On Monday after Michaelmas^day^ viz. on the 17th of 
O Bober 1803, William BiggerfafTt^y the pauper, M'^as hired 
to ferve Mr. JoUy of Overnortony for the ycary at 9/. (nL 
per week. He ferved under that hiring, and regularly 
received the 9/. 6d* every week, either on the Saturday 
or Monday following, till the 13th of OBohery or* which 
clay for the laft time he received pr. 6d> Three or lour 
days previous to the 13th of OBcbery he had a converfa- 
tion with his mafter, and agreed to ferve him for another 
year at lo/. a week. On the 20th of OBoher he re- 
ceived 10/., concerning which no explanation took place 
at the time 5 but the pauper faid in evidence, that he re- 
ceived it under the 7 U'%v hiring. He continued in the fer- 
Tice all that year and feven weeks after. He was married 
eight weeks after the firfl hiring. 


Nicholhy Abbot ty and Piers y in fupport of the order of 
feflions, faid there was no doubt but that this was an 
original hiring for a year: and the only queftion which 
could be raifed was whether it was put an end to before 
the end of the year ; which was a queftion of faff, and 
had been decided by the Seflions^n the negative. There 
was merely an increafe of wages within the year. 


Mackanefsy contra, firft contended that the hiring at 
fo much a week for the year, muft mean the current 
year, i,e. 1803. [But the Court faid that the jufticesL 
were to determine what year was meant, and they had 
confidered that it was for the fpace of a year from the 
luring.] Then he contended that the firft hiring was 

puV 
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put an end to on the 13th of before that year i 3 i 2 . 

was expired ; and then the pauper, being married [a)y 

could not "ain a fettlemcnt under the fecond hiring ; 

^ ^ ® The luhabi- 

accor ding to The King v. Chilton (b), tants of 


OVKKNOKTOli. 

Grose J. (c) Whatever the decifions might originally 
liave been upon the conftruclion of the flatutc, the rule 
of law is now inveterate, that if the julUces find a hiring 
for a year, and a continued few ice for a year, though 
not under tlie fame hiringj tliat is decifivc to give a fet- 
tlcmcnt. 

Le Blang J. The feffions would Iiave done better 
not to have found any fpccial cafe ^ fur llriclly fpcaking 
it is a quellion of fact, whether the firft contraft was 
intended to be for the fpace of a year, or only to tlic end 
of the current year. But if they thougJit it was'; only to 
enure to the end of the current year, they would have 
come to a difierent decifion. But, however equivocal 
the expreirioii might have been at fiill, when the nn^fler 
and fervant on the 13th of OHober in the following year 
fpoke of a contract for another yeary tluit fliewed that 
they had originally intended a yearly hiving. Then there 
wascfearly a continued fcrvicc of the fame defeription for 
a vear. 

Bayley j. The Sefiions were the proper judges to 
draw the conclufion, as to whetln?r the original contrail 
was difiblved before the end of the year ; and I cannot 
fay they have done wrong. There was no reafon for 
diflblving it. 

Order of SelTions confirmed^ 


(.d See ftat. 8 /r 9 /'F, 3. f. 30. {h) 5 7 cr;« Rep 672. 

{c) Lord Eilcnionu^h C. J. was abftnt. 
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Kvidcncr of a 
ft.*f tlfiTiciU in 
A., by llicwing 
that the pau- 
per’* (nancl- 
fallic-i came 
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a cei titicaLo 
fiom A ^ ’.s 1 
blitted I’V 
hig tliat J). liad 
relieved the 
pa u pci an<l Ids 
family vvliilo 

redding in 

utlifi places. 


The King agalnjl The Inhabitanto of Stanley 
cum Wkiinthorpl:. 

J^^ETER jMU^CRAVEy his wife ami child, were re- 
moved by an order of two juiliccs from the townflnp 
of Eeculs to tlic tOwnfliip of SUinlcy cum Wrenthorpey in 
the Wij} Riding of Tori/Jjire, The Seifionj?^ on appeal, 
confirmed the order, fiibjcfl: to the opinion of this Court 
on tlic following cafe. 

On the hearing of the appeal it was proved tliat 
Jofeph Mnfgravey the grandfather of the pauper^ KUza^ 
heth his wife, and Elizabeth his ilaughtcr, came iiUo the 
towiifhip of Sfhnley nvith WrenthorpCy with a ccrtilicaie 
from OJfcit in, the IF eji Riding, dated the 5th 
1727, owning them to be legally fettled in the townflnp 
of OJitt. No evidence was given of the pauper, his fa- 
ther, or grandfather, having gained a fcttlcmcnt in any 
other place fincc the date of the certificate : but it was 
proved and admitted that the pauper and his family had 
been relieved at different times by the overfoers of Stanley 
•with IFrenthorpe, when refiding at TiWx, and alfo whilll 
rcfiding at WakeficUU Upon this evidence the Uourt 
confirmed the order. 

Williams, In fnpport of tlic orders, after mentioning 
The King v. W ahjicld {a), where proof of the parilh 
having relieved the pauper’s fath.cr forty yca;s before, 
while refid ing out of it, was held to be prima facie 
evidence of a derivative fettle ment there, was Hopped 
by the Court. 

(‘0 5 3 Sj- 


Lilikdale^^ 
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Lhtlcdah'y contra, contended that the fair prcfnmption 
from the evidence was that the pauper was inhubitiiif^ in 
llie townflilp of Stanley under the certificate from OJptt 
given to the e rand father ; no fuofeq'i ?nt fettlemcnt having 
been llicwn : and might havi given cafual relief, 

without meaning to abwn don the certificate. 


1812. 

The Kin a 
ogaiuji 

The [nliah!« 
tantsof 
8''.\Ni.rY cum 
VVRCNTIIOIU'J^. 


But The Court [b) were clearly of opinion that the 
fcluons had drawn the li'dit conclufion. Le Blntic ]• 

o 

faid that there was nothing to rebut the prefumption of 
a fettlemcnt in Stan/cy fiom the repeated a^fs of relief 
wdiile tlie pauper and his family were rcfiding out of the 
town flip. And Bny/ey J. afked what there was in the 
cafe to fliew a derivative fcttlemenr under the grand- 
father flill continuing. There was ample time interven- 
ing for tjie father to have been emancipated as well a# 
the pauper himfelf : and there was no reafon wJiy the 
towmfliip of Stanley, who muft have known the fadf, 
fliould have relieved the pauper while rcfiding in other 
town 11 lips, if they had not known that he w^as fettled 
witli them. 

Orders con firmed - 


((T/) Lord Eiknlotough C. J. was abfvrL 
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King egainfi The Inhabitants of Dunton. 


A poor boy of rp\YO jutlices, by their order, removed Benjamin Collins 

16 yeais of X ^ c r • 

age, offered to iroju tiic paiTlli of Iiigrave to the parifh of Dwit^n^ 

ionerof^^"wlio both in the county of which order was confirmed 

wtstrUlTog to* feflions, on appeal, fubjed to the opinion of this 

bind hay, Court on the following cafe, 
and do what- ^ ° 

ever clfe he was Benjamin Collins^ before he lived with Smithy as after 

bid ; to which 

the hoy faid he mentioned, belonged to Dunton, Previoufiy to Michael* 

was willing ; " n 1 /t .. t . r 7-. 1 

and the ot)u.r 1009 lic went to one hcjluoood in the parilli of Enjl 

to^^. Horndony and worked for him for fonic time at 6 d. a-day. 

day or two af- Afterward s he was taken into Ea/l'ivcod's houfe, where 

tei wards told 


the boy he could he lived two years in his employment. On leaving 
not keep hun if ^ ..... ° 

he could not ga Eciflwood^ fervice, (by which it is admitted that no fet- 
bcttei clothe^, *11 . 1 1 

when the boy tlomciiL was gained, as the pauper was fent into it by the 

ovcire^ei\)f overfeer of Dunton without any aft of his own) and in 


Wouhl find luni 
clothes ; and 
the next day 
Accompanied 
his mailer to 
the ovcitcer of 
Ah who agiced 
to find clothes, 
but ftipulated 


his way to Duntcuy he was met in a field by a labourer, 
who faid to liini, Do you want a fervice ? You would 
fuit Smith being in the field at tlie time, the 

pauper immediately applied to him •, when Smith faid to 
him, “ Arc you willing to go with me, and bind hay or* 


with the piai- thatch, or do whatever elfe you are bidden The 

ter, and the ^ ^ ^ ' 

lattei agreed to paupci* faid hc was wdlliiig ; and Smith took Iilm liome to 
fee^ ij^.i^wcck his houfe in the parifh of Ingrave, This happ|ped a 
on^ account of before Michaelmas 1809, and the pauper w^as then 

the ch>thcs about 1 6 years of age. Nothing was faid about wages; 
ovcrfeei at the and neither then, nor at any other time, was any other 

the boy, in the agreement made between the pauper and Smith, A day 
mailer’s prer 
fence, il he went 

willingly into the maker’s fervice; to which the hoy afTentcd. Held that this was a con- 
tract of hiring by the boy himfclf, and noj merely by the c'vcrlctr, undci which a I'cliic- 
ment might be gained by a ycai*s fervice. 


©r 
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or two afterwards Sviith faid, I fee you are in a bad 
ftatc about clothes j if you cannot get clothes, I cannot 
keep you.” The pauper replied, Mr. MautuUr, the 
overfeer of Dunton^^ will find me clothes.” On the next 
day the pauper and ^m\th went to Maunder^ when 
Maunder undertook to provide clothes, and afked Smith 
what he would give him a-week. Smith engaged to pay 
one {hilling a-wcek to Maunder for the parijh^ on account 
cf clothes found, The overfeer then gave an order for the 
clothes that the pauper wanted. Maunder^ in the pre- 
fence of Smithy alked the pauper if he went willingly into 
Smitijb fervice. The pauper replied that he did. Smithy 
during the fervicc, occafionally gave tlic pauper fmall 
funis. About four months after the pauper had been in 
the fervicc of Smithy the latter, unaccompanied by the 
pauper, and without his knowledge, went to the over- 
fecr and told him that he could not keep the pauper any 
longer if he was to pay the one {lulling a-week. The 
overfeer releafed Smith from the payment, and the 
pauper (laid the year out in SmuVs fervice. At Michael- 
mas 1 8 10 Smith faid to Maunder that he would have th^ 
pauper no longer without frefli clothes : to which Maun- 
der faid tliat he muft wait till the town-meeting, which 
would take place in a fortnight. The overfeer ^hen 
afkcd tlie pauper, if he was w^illing to live with Smith 
another year ? He faid, that he was willing, as he ufed 
him very well. The overfeer alked Smith to make tho 
pauper fome allowance. Smith pronilfed to give him a 
pair of flioes, and to do the boil he could for him^ The 
pauper ferved the fecond year with Smithy who gave him 
a pair of flioes, and laid out i/. Ss,6d, in the purchafe of 
clothes for him. The SelTmns were of opinion that a 
fettlement w^as not gained in the parilh of Ingrcve, 

VoL. XV. A a Pccley 


The Kino 
againft 
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tants of 
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Pooley and Boucher^ in fupport of the orders, argue’t! 
that there was no contraift of hiring between the pauper 
and Smithy but the contract, if any, was between Smith 
and Maunder y the overfeer of D union y which was tlic 
pauper’s original place of fetclement. TTie cafe of 
Gregory Stoke v. Pitminjlcr (j), long ago decided that 
the taking and employment of a poor boy as an aft of 
charity, without any contraft of hivic.g, though afts of 
fervice were performed by him, would not give a fettle- 
merit. And in The King v. Rtckinghall Inferior [b)y a 
pauper placed by the parifh officers with a parilliioncr, 
for whom he was to work upon certain terms agreed 
upon between the officers and the parifliioner, was not 
confidered as a contrafted fervant. Here the decifion of 
the feffions is equivalent to a finding that there was no 
contraft ; and that is warranted by the fafts that though 
the pauper and Smith had communicutioi\ upon the fub- 
jeft of Sniitll^ employing the pauper before the inter- 
ventibn of the parifli olf ccr, yet before any thing was 
concluded. Smith had refufed to keep the boy without 
he could get clothes, when the latter referred him to the 
parifli officer, with whom Smith afterwards made the 
contraft, referving the weekly payment to be ^ made to 
the parifli, and not to the hoy, to reimburfe them tlic ex- 
pence of the clothes. And wlien Smith intended to put 
an end to the agreement, he applied to the overfeer, 
without the knowledge of the boy, and declared he 
would not have him any longer without frefli clothes. 
They alfo referred to The King v. Sto^wmarket (c). 

BoJanquet’M\^ Knoxy contra, were (lopped by the Court. 

(.1) 2 Sef Can 132. Cn lao. Carfi B'Mn 3*6. {h) 7 373. 


Gross 
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Grose J. (a). The queftion is whether the contJraft 
,\vas made by the mailer with the boy, or wdth the 
overfecr ? Now, the boy offered and declared himfelf 
willing to ferve the maftcr, and the mafter agreed to take 
the boy, before any inten^ention of the parilh olEcer : 
and though fa£ls are afterwards ftated to fliew that re- 
ference was made to the officer, yet that was only to 
enable the boy to make the contraft by getting clothes 
from the overfecr, without which the nAafter refufed to 
keep him. 


X8i2. 


The Kin# 

The Inhabk 
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Lr, Bi.anc J. Here there was ah original agreement 
for a hiring and fervice between the boy and his mafter, 
before the overfeer knew any thing of the matter ; 
how then can it be faid to be a contraft made between 
the mafter and the overfeer for the letting out of the boy> 
without the real affent of the latter. The law indeed 
fays that an overfeer cannot contraft with another for 
the fervices of a pauper without his confent $ but there 
is no law which fays that an overfeer may not furnifti a 
pauper with clothes to ehable him to make a contradl of 
hiring with another. When Smith objefted to keeping 
the boy^for want of clothes, the latter faid he would 
apply to the overfeer, who was to him in loco parentis : 
and it is true that when the mafter met the overfeer, it 
was agreed between them that the mafter fhould pay 
the other is. a-week for the parifli, to reimburfe them 
the expence of the clothes : but th« overfeer himfelf, in 
Smit//& prefence, afleed the boy if he were willing to go 
into Smiths fervice ; and the boy anfwered that he wa> 
willing* 


{a] Lord ElknkrsughQ. J. waf ibfenL 

z 
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Batley J. The boy aifled throughout fuo jure : 
he chol'e his own mafter, and fixed liis own terms 5 and 
therefore I fee no objeftion to his gaining a fcttlement 
under the contract of hiring made by him. 

Order quafiied. 


231!. 


The King agahyi The Inhabitants oi Ow^RoBY- 

le-Moor, 


Under a ilcvifc J^p\\ro juflices by their order removed Maw the v/i- 
Ijyi?. to trii frees X 

inffcofa^M- dow of V/iUiutn Saltjltci^ dcccafed, late of Maltby^ 
tain farm, i.pon r i n 

tiufi to cliipofc le-Marfhy fchoolmaitcr, ami their children, from tlir 
ifTlievind pro- parifh to the parifli of O^verfiyk-Moory North End, 

a^yeai toihe hoth in the parts of Lhidfevy in the county, of Lincohu 
poor of the pa- Thc fefiTions, on appeal, confirmed tlie order, fubicfl to 

rifh, and thc . . . ' . . ^ 

rcfidiic to be the opinion of this Court on thc following cafe : 

paidts a fchool- ■*, 

m'iltfr, to be In the year 1705 nolle devifecl, amengft other 

them''to^u*ach things, a farm in Maltbyk-Marp^ and all thereto be- 
dmi*7onad the Certain perfons named in her will and to 

Bible; ilifjtiuf. their heirs, in truft that they and the furvivors or fur- 

tecs, by an ^ ' 

ai^rccincnt in vlvot of them, aiid the heirs and alfigns of fuch fur- 

\vrj;i:i(r, 1 ceil- 
ing tliat they 
wcic ponilled 
ot aii<l entitled 

to a ichooMioiifc, yard, garden, and premife*; at ilf., which they had agreed to let to 
S. io\ tht pui'pofcs mentioned, thereby agreed with S, to let him have thc pof* 
fcHion, nft, anti occupation of the fchool-hnufc, &c. and piemifcs./er thc purpofc of tcoch^ 
tug il c pu'r ( J'tld) m of M, to read in thc Bihic^ p'srjaant to thc V'?ll of B. : and in conlideratioii 
ol his .ngiccing to ic:.cli the f.iid ch.ldien, he was to rcfiilc on the preniifes rent free, and 
to hr: paid a certain .imnial fiim by the tiuftees; who refervsd to themfelves a power, for 
Itafonahle caufr, to /urpciul liis lal.uy, and that in <-ale of his death they fhould turn h-s 
extti.rois out of the premifes, and appoint aiioOiet fchoolmaflei thereto. Ht-ld tint this 
was an appointment, thoimli ijicgnlar in its form, of /r. .V., under the will, cs fchool- 
777ajhr, lo as to give him a life intcicff in tin /chool-Imufc, See. and prcmilis, of whicli 
he vvis put in po iefUon, and to cinMc him to gain a fcttlement by 40 da\ s refrdener 
thcMon; tho*ugh I he tiiilU'cs fiaiidiilcnfly 'witlilieltl from him part of the rents, ilTiies, and 
profits of the tuill c(huc . and that the finding of thc fedlons, “ that the appointment 
was fraudiih nt and in no le'pKfl confilUnt with thc will’* was to be underllood in 
that ftnie *’nlv , and not as jmpntinfr fraud the fchoidmalh r himlclf, who was thus 
\Mongcd, and who engaged lo execute all the duties of his appointment under the will. 

7t pofe 


vivor, fliould for ever after her deceale employ" and dif- 
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pofe of all the rents, ifllies, and profits of the faid fann, 
in the manner following ; that is to fay, tb.^t out of the 
rents of the faid premifes there fhould be yearly for ever 
paid to the poor of the fald town 40/., m fuch proportions 
as the minifter and officers of the faid town for the time 
being ffiould direft and appoint j and that all the reft 
of the rents of the faid farm fliould be yearly for ever 
paid to a fit perf:)n to be from time to time nominated 
and elect'd by the faid trnjhes^ who fhoulil be a fchool* 
wafer i to teach the poor children of the faid town ojT 
Malthy to read the Bible, On tlie 13th of June 1807, 
the following agreement was entered into between /Fi7- 
Uam Saltfeety (the hulband of the piuper), and James 
Dify and Catherine Dighy his wife, (the heir at law of 
the only furviving truilee appointed by the faid will,) 
Memor.anduin of an agreement made 13th of June 1807 
between James Digby and Catherifte his wife, of the one 
part, and William Salfeet^ fchoolm after of the other 
part. Whereas the faid James Digby^ in right of Catherine 
his wife, is pofleiTed of or entitled to a certain fchool- 
houfe, yard, garden, and premifes, fituated at Maltby 
ill the county of Lincoln^ which they have agreed to let 
unto the faid William Saltfeii for the purpofc, and In 
the manner, as is hereinafter mentioned ; it is hereby 
agreed by and between the faid parties hereto, that the 
faid William Saltfleet fiallhave the pojpflon and the ufe and 
occupation of the faid fchool-houfey yardy and pre^ 

tnifeSy for the purpofe of teaching the pocn^ children of the 
f aid pari pi of Maltby to read in the Bible y purfuani to the 
willy devifcy and Isequcf of Mrs. Bolle deceefed: and in 
confideration of the faid William Saltfleet agreeing to 
teach the faid poor children of the faid parifli of Malthy 
A a 3 to 
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to read in the Bible as aforefaid, he the /aid Willurn 
Salt fleet is to refide upon the faid premifes rent free^ and to 
paid and allowed by the faid James Digby and Catherine' 
his nvifcy or the furvivor of them, or the heirs, executors, 
&c. of the faid Catherine Digby ^ a falary^for the JirJl yeax 
that he Jlsall fo teach ^ of lo/. fuch year to commence from 
ift of Augujl next \ and the fum of 15/. for every year 
after that he fliall fo continue to teach the faid poor 
children to read in the Bible as aforefaid. And the faid 
James Digby for himfelf and for the faid Catherine and 
her heirs, executors, &c. doth hereby agree to pay or 
allow unto the faid William Saltfeet lol. for the firft year, 
and 15/, per annum for every year that he lhall after- 
wax ds continue to teach the faid poor children to read 
in the Bible as aforefaid. And it is hereby agreed by 
and between the faid parties hereto, that in cafe ^iny fair 
and rcafonablc complaint, grounded upon fads, (hail be 
made to the faid James Digby and Catherine^ or the furvi- 
vor of them, or the heirs, &c. of the faid Catherine Dighy^ 
it fliall be lawful to j|nd for him, her and them to fufpend 
the falary of the faid William Salfjleet for two years, and 
apply the fame to fuch purpofes as the faid James and 

Catherine Digby^ &c. ftialj think proper, without being 

« 

liable to make any remuneration to the faid William 
Saltjleet. And laftly, that in cafe of the death of the faid 
William Saltjieety it (hall be lawful to and for the faid 
James Digby and Catherine his wife, or the furvivor of 
them, or the heirs, &c. of the faid Catherjney to turn out 
from off the faid premifes the e.:ecutorSy adminiftratorsy or 
afftgns of the faid William Saltjleety and to appoint another 
perfon to the Jkuation of fchoolmajler thereto^ in fuch manner 
as he, (he, they^ any, or cither of them may think proper. 

William 
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William SaliJleefj on the 13th of June 1807, entered 
upon tlic fchool-houfc, yard, and garden, in MalthyJe^ 
MarJljy (the prcniifes mentioned in the laid agreement, 
being part of the farm fo deviled in trult as afore faid,) 
and he refidcd upon thofc premifes till his death, about 
three years and an half afterwards. lie taught the poor 
children of the parilli to read during tliat time, and re- 
ceived from James Diglj for the firfl year a falary of ic/., 
and -afterwards a falary of 15/. per annum. The annual 
value of the fchool-houfe, yard, and garden, is about ^/. 
The remainder of the devifed premifes, confilling of a 
farm-houfe, and twenty acres of land, was occupied by 
C, Barton y the tenant of James Digby^ at the rent of 
52/. lOJ-. per annum. The Court thought the above 
appointment fraudulent y and in no rcfpe<fl: confident with 
,^the will.^ W» Saltfeet was married to the pauper Mary^ 
an<H 5 y her had the children named in the order ; and it 
was admitted that they were fettled in Oiverjbyy as in the 
place of the birth of W, Saltfeety unlefs he gained a fub- 
fequent fettlement in Maltby-k^MarJJi under the ftatement 
ibove rnade^ 
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Qlarhey Balguy ]VLn.y and Shuttleavorihy in fupport of the 
orders, contended that Saltfeety not having been ap- 
pointed fchoolmaller under the will of Mrs. Bolky but 
only under a perfonal contraft with Mr. and Mrs. Digby, 
took no freehold intereft in the fchool-houfe and pre- 
mifes, and therefore gained no fettlement by his occupation 
of them, being of lefs than lo/. annual value. The 
truftees had no right to contrail with Saltfeet in the 
manner they did, and it was a clear breach of truft in 
them to appoint the fchoolmafter in any other manner 
than that direiled by the will ; but ftill as the freehold 
A a 4 of 
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of the premifes remained in them till an appointment under 
the will, and Saltjleet entered into pofleflion under a per- 
fonal contraft of a different nature, it could not pafs to 
him in a different manner than that appointed by the 
will ; but he was either tenant from year to year, or at 
will, of a part only of the trull eftate ; u)r there is no 
pretence to fay tliat he was in pofleiTion of the reft of 
the eftate by virtue of the contradl under which he en- 
tered upon the fchool-lioufe, yard, and garden. [Lc 
Bfr*nr J. That, I fuppofc, will not be contended for.] 
tSuppofing this were to be coiifidered as a Icafe for life, 
operating during good behaviour, yet without livery of 
feifin, no freehold intereft in the fchool-houfe would 
pafs. If an application had been made to the Court of 
Chancery againft the truftee to appoint a fchoolmaftcr in 
execution of the triift, it w’ou4d have been no anfwcr to 
flicw fuch an appointment as this : and if another fcKool- 
maftcr had been regularly appointed in conformity to the 
truft, he might have maintained an ojeftment againft 
Sa/t/Iert* Befidcs, how can a fcttlenient be gained 
under an appointment, as conveying an intereft, when 
tlie feffions have found that the appointment was 
« fraudulent, and in no refped coufiftcnt \vith the 
will.” 

JBurroughy Denmariy and PhtilipSy contra, faid that the 
evident meaning of the feffions in their finding was that 
the appointment was fraudulent and inconfiftent with 
the will, in refpeft of the conauft of the truftees in with- 
holding from the fchoolmaftcr a part of the profits of his 
ippointment which he was entitled to under the will ; 
but that would not avoid his appointment fo far as It 
went for the remainder j and appointment, they con- 
tended. 
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tended, gave him a beneficial intereft of his own in the i8i?. 

fchool-houfe, yard, and garden ; which was fufficient — 

for the prefent purpofe. The fclTions had no authority 
by their finding to avoid his appointment pro tanto 5 for 
that would be to affume a vifitoriai power. It is imma- Ow'£RSiBir> 
terial whether the legal freehold intereft in the premlfes 
pafled to him, if he were entitled to the enjoyment of 
them during good behaviour, which the law confidcrs us 
a life-intereft. lie was entitled by his appointment to 
all the rents, Ifiues, and emoluments of the property% 

No perfon could difpoflefs him but the Lord Chancellor 
on good caufe. The truftees would be eftopped by their 
deed. It can be no ground of objection to the title of 
a ccftuy que triift, that the truftees had executed their 
truft in his favour in part only, referving to themfelvcs 
the i^maindcr in fraud of their own ap])C)int;nent. Oil 
application to the Lord Chancellor, fo far front turnlflg 
cut Saltfeet^ he would have compelled the truftees to put 
him in pofleflion of all the reft of the rents, ifiues, and 
profits which he was entitled to. [^BayJey J. Tile truf- 
tecs were to receive the rents*] But from tlie nature of 
the truft he was entitled to the pofleflion of the fchool- 
houfe, which was given up to him. The truftees defignate 
him fchoohncjlcr In the agreement, and aflume to appoint 
him fuch under the will *, and when appointed fuch, he 
took under the will, and not merely under the agreement: 
but even the agreement flicws an appointment for life’; for 
it provides that in cafe of his death. It fiiall be lawful for 
the truftees to turn his executors out of the premifos and 
jippoint another fchoolmaftcr. ''Ilien, by all the cafes, his 
refuling 40 days irremovable on fhe premifes in his own 
fight gave him a fcttlement. They refemd to Natlan^ 

* V. Stam-> 
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V, Staintm (af), Rex v. Wobount (i), and Rex v, JFivelwg • 
ham {c)f where perfons were fettled by rcfidenfce on their 
own property, tliough they had no legal eftate in the 
premifes. 

The Court, (In the abfence of Ijord Ellenhorough C. J.,) 
faid they would confider further of the cafe ; and on the 
next day Groje J. delivered their opinion. 

We arc of opinion that a fettlemcnt was obtained in 
Maltbyle-Mairjhy and that the order of feflions, and the 
original order of removal, ought to be quaflied. The 
agreement of the 13 th of June 1807 was, we think, in 
fubftance an appointment of William Saltjleet to the fitua- 
tion of fchoolmafter, to teach the poor children ol Malthy 
to read the Bible : and though the fcfTions have ftated 
that that appointment was fraudulent, and in no refpcdtT' 
confiftent with the will of Mrs. Bolle, it is clear that 
their meaning is not that it was* a colourable appointment^ 
under which he v^as not to difeharge the duties of fpliool- 
maiter, but that it was an appointment upon fuch terms 
as tended to deprive him of a great part of the emolu- 
ments attached to the fituation. There was no fraud in 
him : he was to difeharge every duty the fituation of 
fchoolmafter required : but the fraud was in thofc who 
appointed him, in attempting to withhold from him wliat 
Mrs. Bolle^^ will entitled him to receive. By tha^ will 
the fchoolmafter was to have all the profits of a farm at 
Malthy, except the yearly fum o** 40/., which was to be 
paid to the poor of the parifli. The fchoolmafter therc-j 

{d) (b)lh,7^s- 

(f) Cald.\ii, Dougl.y^Z, 

forts 
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fore for the time being was to a confiderable extent, to 
^Iie extent of all but 40/. a-year, the celtuy que truft of 
that farm ; and had the trullees kept their own hands 
fufficient to raife the 40/. a-ycar, and put the reft into 
the pofTeflion of the fchoolniafter, they could not have 
difpoflefled him, whilft he continued fchoolmafter, unlefs 
he had mifufed the property, or unlefs what they re- 
tained to raife the 40/. a-year had proved infiifticient for 
that purpofe. In this cafe the truftecs allowed JVilI:a?n 
SaltJIeet to have the pofleffion of a houfe, yard, and gar- 
den, which were part of this farm, and they retained 
what was greatly more than fufficient to anfwer the 40^. 
a-year. He had this pofleffion, therefore, not by pur- 
chafe, fo as to be within the ft. 9 Geo. i. c. 7. ; not by 
renting, fo as to be within the ft. 13 14 Car. 2. 

c. 12. ; but in the charaifter of a ceftuy que truft, refid- 
Jr.g upon what was for the time fubllantially his own j 
and as the truftees could not have removed him, wc are 
of opinion that this refidence for more than 40 days 
gave him a fettlement in this parifli, and that the removal 
of his wife and children from this parifli cannot be fuf- 
faineej. 
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American poods 'pHis was an aQion on a polic*/ of infur.ince upon 
Ihi^ifaX^''” hy the fliip Herald, upon a voyage at and 


been iniiiicd on Virffinia^ in America^ to her port or ports of dif- 

JL voyage fioni ^ i r 

America to the charge in the United Kingdom, or any port or ports, 
liberty to carry placc or placcs in the Balticy See, The policy CL'^taincd 
pcrsandliJvi'ng ^ //V'vr/y ^0 canj fwiulatal papers; and the plaintifTs dc- 
an^con^mMcd ^ capture; which was proved 


by a Dwnjhkn- |,y fhewing that the ihip and cargo were captured by a 

tenet', wlncli, ■' ^ 1 • 1 • V. r 

afier luggcfl- DiunJJi privateer, and earned into CopenhageHy and by the 
Batiifj fcntcncc of condemnation after mentioned. Af- 
ownt'rjirtca^*^ ter a vcrditt for tlio plaintiHs, at the trial at Guildhall, 

th.it the po- 

iilive coiUfthhuio.i which the d'Ctancnts contained concerning the property of h.j ddp 
and cargo tendered it impolhhic to -jcknowledgi tlum as nciiti.d; and the I’Tjze 
Court of Appeal afttPArards alleging a< grouncls of con lit mat ion, ill, ‘IJ.at ilic /hip’j, do- 
cimicnts wetc not in due order: the pa papfott, oid'jrlng that, heloie it could be con- 
Tidered of vjlue, the captain nuifl take his oath hrfore the officer apfwinted for tl.at 
purpolc : but that though the pnllport made out as it rlie c.iptain lud .ippemed 
beibiey/. 0, the nofary public, and taken his oath, ytt th^l neither tlic notary \s name 
or fenl of office was under the document, aud thercloi'c that tiic lea-letter v. as to be 
looked upon as a blank, and no ciedit could be given t,) it as a public document ; 
Sdly, that the Ihip had rt'cr/omvi/J, (which it cxi-mplilied Iiy tin, journal:) ^dlv, tliat 
the documents dilagreed with rcgaid to theii conttnts, (which it exemplified by the bills 
of lading and letters on bcaid :} 4thly. that a perfon on boaui, who feemed to be in- 
tcreflcd hi the Ihip ami cargo, had been fet on Ibore in Engiui-d : 5thly, that falfe ErencU 
certifitates d’originc weic lomid on board. Held that, taking the whole togcthei, the 
ground of condmnaticn was tiic having' on board fnufLtcd papa 5 y which, mixed wiilj 
other circnnirtanccs, led to the conclufion that the Ihip and cargo were hohile 
and not neutral property; aud that the not having a pa pojfport on board, 

verified in the manner ftated in the fcnnmcc, was only a circumnance to Ihew tliat the 
fhip canied limalatcd papers; even if fuch a palTpoit were required by any treaty be- 
tween the Uriud States and Denmark, which did not appear: and, confcqiiently. that 
the lofs was attributable to a caute which the underwriter had jranfliwncd by the leave 
'to carry fimulatcd p.apcis; and not from the Ibip’s not being pioptrly documented, as 
an Amerkan Ihip ought to be ; for which the aflbred, -s owner of the Ihip, as well as ol 
the goods infured, would have been anfwcrable. 

Neither was the condemnation on the ground that the papers had not been pro- 
perly fimuLited; fb as to attribute the lofs to the mere negligence of the allured in the 
mode of cicrclling th« libcity rcfcivcd to them ; luppoling that would have v'diicd 
the cafe* 


before 
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before Lord Ellenhorough C. J., it M'-as moved in the laft 
term to fet afide the verdift and enter a nonfuit, or to 
have a new trial, on the ground that the fliip, being in 
faO: an American^ although not warranted or reprefeiited 
to be fuch to the underwriters at the time of effc£ling 
the policy, was bound to be documented according to 
her national charader ; for which the cafe of Beil v. 
Carfiiiirs {a) was cited ; and that as it appeared by the 
fcntencc of condemnation, read at the trial, that flie hatl 
been condemned, amongll other reafons, for want of 
being properly documented as an American^ and par- 
ticularly on account of her carrying a deieflive fea-pall- 
port, for want of the captain’s aflidavit not being figned 
or fealed ; and that the lofs therefore was occafioned by 
the a(5l of the afl'ured themfelves, who were owners 
hoth^of fliip and cargo; the underwriters were dif- 
ciu.rgcd. 

'The fird fentence of condemnation, dateil the I 3 tli of 
Auii^iijl iSio, was as follows: The Ihip ^\q. HeraliU 
commanded by Captain liurroity and cleared out from 
Aftierica to Hainhurgh^ but Hopped on her voyage from 
Gotlenburgh to Stnilfundy is ftateil to belong to a perfon of 
the name of John Belly in Peterjln/rgh in Virgin:, u The 
cargo is laid to belong to tlie fame perfon, We 

will not enter into a ftatemeiit of ihc facts, which admit 
of a doubt as to the faid John fituation, nor will 

we allude to the EngHpj charafler of this man, and of the 
expedition ; but the pofitive contradiction which the 
documeiHs contain, concerning the property of the (hip 
and cargo, render it impoflible for us to acknowledge 
die fliip and cargo as neutral. ^According to the’doru- 
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mcnts Hated above, the fliip and catrgo are ftatcd t6 be- 
long to one and the fame proprietor : the bill of ladings, 
on the contrary, afcertains that freight is to be paid out 
of the cargo, as per agreement ; which is quite incom- 
patible with the account of a fingle owner : a perfon can 
neither agree with nor pay to himfelf. That a falfe 
Ihip’s journal has been held, and that the expedition ^a’s 
hound for Fa/tHOid/j, we think it our duiy to add. We 
cotifequfently judge the Ihip in queftion, the 
Capt. Barrofiy together with her cargo, to be good and 
lawful prize belonging to GovtrtZy mafter of a priva- 
teer,” See. The final fentcnce pafied on the 3d of iA’- 
cemhr 1810, by the Court of Appeal, dated that the 
fliip in queftion, the Herald^ is juftly condemned by the 
Prize Court. itt, The (hip’s documents are not in due 


order. 2hc fea-paffporty dated I3lh of Marchy erderi that 
before it can be confidered of value, the captain vwjl lake 
the oath before the of^cer appointed for this pnrpfe: but 
though this paflport is made out as if Captain J. Barron 
liad appeared before Arehihald Burn, the notary public, 
and taken his oath, Jliil neither this perfon^ s name, nor feai 
cf office, is found under Hhe document. The fea letter of 
courfe is to be looked upon ns a blank, and not as j pub- 
lic document, and no credit can therefore be placed on 
it. adly, The (hip has falfe documents ; for the journal 
contains other . fails than what really have taken place } 
and thefe are inferted on purpofe and in order to conceal 
the truth : but every thing is left out of the journal re- 
fpeiling the (hip’s refidence in England: and as this 
journal was delivered up to the privateer, it muft have 
been with an intention .to deceive him. 3dly, The docu- 
ments difagree with regard to their contents 5 for not- 
withftanding it is dated in them that John Bell is tlie 


owner 
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owner of the fliip and cargo, the bills of lading dill date 
that freight is to be paid as per agreement ; and the cargo 
is to be delivered to one Bcajley in Hmnburghy whofe fitu- 
ation, 'according to the letters found on board, is very 
fufpicious. 4thly, There has been on board the lliip a 
perfon by the name of Thomas Smithy who was fet on 
ihore in Fal mouthy and is faid to have been but a paffen- 
ger y but who, according to the fignature upon the con- 
trail of hire, fccms to have been intereded in the fliip 
and cargo. 5thly, Finally, French certificates d'origine 
are found on board, which, being declared in general to 
be falfc,'mud be attended with a prefumption againd it; 
and where the other documents are not in due order, 
this mud increafe the fufpicion againd the fliip. Upon 
the above-dated foundation, and thofe of more fails, 
tending to prove the conneilion in which the fliip and 
cargo are with Etiglaudy* the Court dlfmifled the appeal, 
and confirmed the fird feiitence of the Prize Court. 

Park and ,/. IF* IVarrctiy now oppofed the rule for en- 
tering a nonfult, &c. ; contending that upon the face of 
the fentcnccs of condemnation, it was evident that the 
Prize Courts had proceeded upon the ground of the fliip'a 
having falfe documents on board, for which exprefs liberty 
was referved by the policy : but there was no fail dated 
to fliew that the Ihip and cargo were not really Ameri^ 
catiy but only the reafoning of the Courts of Condemna- 
tion, that the property was Englifiy fronts the contra- 
diilory nature of the documents accompanying them, 
which it is dated were not in due order. For though it 
is alfo dated by the Prize Couft of Appeal, amongft 
other reafons for the condemnation, that the fea pajfport 
carried by the (hip was defeitive in certain particulars 

mentioned ; 
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’ 1812. mentioned j yet there is nothing ftated to flie w that any 
■ fuch document was neceflary to be carried by an 

rican according to any treaty between the United 
Bromfieli). of America and Denmark; and tlierefore this cafe 

is diilinguifliablc from Bell v. Carjlairs (a). [They were 
tlicn Hopped by the Court, who called on the defendant’s 
counfel to point out what evidence there was to Ihcw 
.that ail Ahh'/ican (lilp ought to have her fca-pailport veri* 
hed in the manner required by the Prize Court.] 


Garrowy Ilclroydy and Srarkfty in fupport of the rule, 
laid that every lliip mult have feme national charafler, 
which cau only be verified on the part of the fliip 
owners, by {hewing that ihe was properly documented 
as tliat cIiaiMdlcr requires, though not warranted or rc- 
prefented to be fuch ; wdiich was the very point d^ided 
in Bell V. Carjlairs \Bayley J* That is only where a 
fliip is bound by the law of nations, or by particular 
treaties with certain Hates, to carry certain documents.] 
It Is part of die law^ of nations that every fliip fliould 
have fomc documents of her nationality in an authenti- 
cated form 5 aiul the necefiity of tliis to the fliip owners 
is not difpenfed with by the leave to carry fimplated 
papers ; for that muft be underllood of fimulated papers 
purporting on the face of them to be true, in addition to 
her true and proper national documents. And hete cre- 
dence mull be given to. the foreign Prize Court, that the 
fia^pajffporty only American document ftated, was not 
in the accuftomed and proper manner. 
And this defeS is alleged as the firft and promiiicnc 
ground of the condemnation, jointly with the falfity of 

W M^rtA,374‘ 
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i?ie fliip's papers. The Prii^e Court was competent to 
fjcciile whether the fhip was properly documented ac- 
cording to the law of nations and to treaties between the 
United "States and Denmark^ and confcqucntly whether 
Ihe ought to have hiid a fea paffport verified in the man- 
ner required j and they have decided in the negative. 
But further, the leave given to carry fimulated papers 
miift be underdood . to rncan papers perfe£lly fimulated 
upon the face of them ; but not to cany papers palpably 
laife upon the fate of them, which niuil necefiarily in*- 
creafe indead of dimiiiHli the underwriter’s rifle : fo far 
therefore as the fciitence of condemnation fliews that tho 
talfe papers were impcrfcdly fiinulatcd in the very frame 
of them, that alone would difehatge the underwriter. 

Lord Ellenborough C. J. By the terms of the po*» 
licy the aflured had liberty to carry fimulated papers, the 
cfl’ed of which is that the underwriters cannot be dif- 
charged froln the lofs if the fcntcnce of condemnation 
appear to have been on account of thd fliip’s carrying 
fimulated papers, or if that circumftance, mixed up with 
other confiderarions, operated in proportion at all as the 
groun^^of the condemnation 5 for w e cannot fay in what 
proportion it weighed witli the Court in drawing its 
conclufion from the conjoinL circumflances. It is true 
that by the law of nations every fliip mud be documented 
according to her nation : there cannot be a (hip of no 
nation. But this (hip w^s not condemned on the ground 
of her not being of any nation, but for the *defe£l and 
falfehood of the papers which (lie had on board, which in 
the judgment of the Court induced them to conclude 
that (he was not a vy^ntrAAmericany but Britijh. The fen- 
tence begins with dating tliat the diip’s documents are not 
VoL. XV. B b in 
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in due order ; that the lea paffport orders that tlie captain 
muft take the oath before the officer appointed for the 
purpofc ; but that though the paffport was made out as 
if the captain had appeared before A, the nofary pub- 
lic, and taken his oath ; (how far a notary public had a 
right to admimfler the oath does not appear;) yet that 
neither the notary public's name or feal of office w \ y 
found under the document, and tlierefore no ctedit was 
to be given to it, &c. (By what authority that form ot 
verification is required does not appear.) What is this 
but alleging the falfehood of the document, and that no 
credence was to be given to it as genuine. Then it pro- 
ceeds more diftinctly to ftate that the condemnation was 
on the ground of the fliip’s having falfe documents, tht 
falfity of which it proceeds to fpccify. All tlie language 
of the fentcnce fliews that it piocccdcd on the ground of 
the fimulation of the papers : every circuniftance (latcd 
is an allegatio falfi, and all the rcafoning of the Court is 
with reference to the deceptive nature of the papers 
found on board. It is no here relied on as a fubflan- 
tive ground of condemnation that the fimulation is im- 
perfeft, but the main llrefs of the argument is that there 
was a fimulation. Then if the fimulation of papers be 
the ground or mainly conducive caufe of the condemna- 
tion, the underwriter cannot objeft to bear the lofa 
which has accrued on that account; he having agreed that 
the affured ffiould carry fimulated papers. It is fre- 
quently difficult from the confufed manner in which 
thefe fentences are drawn up to colleft clearly what was 
the ground of condemnation in the particular cafe ; yet I 
think it may be colledled in this cafe that the ground of 
condemnation was the fliip’s having fimulated documents 
pn board. 


Grose 
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Grosf J. was of the fame opinion. 

• 

Ln Blanc J. It does not appear that the main ground 
of consignation was the not having a fea-letter on board ; 
but the having on board fimulated paperS} which did not 
Ihew her alleged nationality : that the (hip’s papers were 
irregular and contradictory : all which (hewed that her 
papers were fimulated. It appears then that the Prize 
Court condemned her for a caufe which the underwriters 
had allowed ; for the carrying of fimulated papers was the 
very circumllance which created the confufion of them, 
for which (he was condemned. 


vBI2. 

Bell 

againfl 

BROMriKrn. 


Bayley !• The five caufcs and grounds of con- 
demnation are all Hated for the purpofe of (hewing that 
he (hip and cargo had fomc conneCfion with England^ 
which conclufion is deduced from the irregularity and 
confufion of her papers : and it is the ground of con* 
demnation only that is conclufive, and not tlic circum- 
(lances which led the Prize Court to draw that conclu«> 
fion. It was not the faCl of her not having a fea-Ietter in 
the form required which led to that conclufion \ but that 
is adverted to, amongft other things, tp (hew tliat her 
papers were fimulated. 

Rule difcharged> 


Bb £ 
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tSta. 


/>fV y , 
jf/ri/ I4tlh 


Goldson agaivjl Buck. 


An nA mlTl-J in 
ffic i4f?ro 1. 
en*«brnt*: T 5., 
Ar// p/* the manor 
of /*, his hfirs 
qnH ai 

tlicii coth, to 
C'>nvt.y water 
i«» pt|*c^ from 
his eftite there 
to P or tf month f 
and throu»(li 
the rtreecs, and 
lot that pnipdfe 
fo hre,ik up the 
ptvi inent, 
Jinking good 
the lame again, 
U not repealed 
hv the of 
the Geo. 3., 
pailtd above 50 
year< ifler- 
tvjrds, verting 
the property 
and control of 
the pavement 
in commirtion- 
crs. withoac 
exception of the 
foimer right; 
the two a^s 
not being in- 
Confirtent, but 
giving the Icvc- 
lal powers to 
be exetctftd tor 
dirterent pur- 
po'es. An<l the 
<vater\\ ork s, 
ftc. together 
With the 
powers under 
the fiirt aO, 
mav be after- 


was an aft ion of trefpafs brought in the name 
of the treafurer to the truftees of a paving aft for 
the town of Portfea^ in the county of Hn\try pafled in 
the 32 Gvo* 3. 103.) againll the defeiulant for bi caking 

up and damaging a part of the paxement ot th. town 
belonging to the truftees : and at the trial at Witichijlcry 
before Chamhre J., a verdift was found for the plaintifl, 
fubjeft to the opinion of this Court upon the following 
cafe. 

In the year 1792, the Portjea paving act w.is palled, 
by the 22^1 leftion of which it u enaded, « 'i'Jiat after 
<< the 25th of June 1792, the property of all the prefent 
and future pavements of the town of Portjea^ &c. and 
<< of all the foil of and in the itreets, &c. and public 
p4Hages^ and of all the c^fs-pools, bunnicb, watei- 
courfes, and few'crs hi the faid tow'ii, &c. fliall be 
veiled in the faid truftees,” who are theieby autho- 
rifed CO bring aft ions in the name of their treat urer, or 
to prefer bills of indiftment, as the cafe (hall require, 
againft perfons who fliall break up, damage,^ or take 
away any part thereof, Tliis is declared to be a public 
aft. A limilar aft had palTed in 1764, under which 
confiderable progref^ wa^i made, which wa» repealc'd, and 
jfurtlier powers granted by this aft. Neither 01 the afts 
contains^ any faving, except of the rights of the corpora^ 


"Waids extcutcd 

by the afRgns of 5 Miifi&,to'whon 1 tbefamt, apart from the mitior, were cofivn ffd by mefne 
artij^nments; tboii^h rtich powers had lain doiiAant rtnee feven years after rhe paflin^r 
cf the till the 49X?/o. 3. But if Smtth's afbgns hirak up the pavrinent Ipr the pur- 
port of cxtcutmg the powers VcJcrWd to them, without rertoring itsr^ain, they are amef’ 
liable cither by iiidi^tiQpuc, or by anion, for the injury <lonc to the property of the 
comraiinontrs. 


tion 
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tion of Portfmuth (a), Tlie plaintifi^ at the time of the 
alleged trefpafs was the treafurer to the truftees under 
Ahis aft. ' On the aid of December the defendant 
brokejip the pavement in one of the public ftreets within 
the tow n of Portfea^ for the purpofe of laying pipes to 
convey water from Far/ingfon, in the county of Haftti, 
to Port/mouth; claiming a right to do fo under the fol- 
lowing title. By ft. G. 2. r. 43. intituled an aft to 
enable T, Smitbj Efq. lord of the manor of Farlington, to 
fupply the town of Portfmouth and parts adjacent with 
good water at his own coft, it is enafted, “ That it fliall 
and may be lawful for T. Smithy Efq. lotd of the 
** manor ^'Farlington, his heirs and aiRgns, at his and 
“ their own cofts, to convey water f cm certain Jpr'mgs 
artftng in hij faid ejlaie in Farlington, by pipes, &c. to 
“ and through the town of Pcrifimutk^ and through 
** every flreet, &c. to the extremity of the Point.” By 
feft. 2. « In cafe the faid 7 . his heirs and afligns, 

lhall find it needful to Jay any pipes tn or near the high* 
“ uvjy, it lhall and may be lawful fo to do, fo as he and 
they fliall fufliciently at his and their own expences, 
** from time to time, repair amd make good fuch part of 
“ the fahl highway's he or they fliall fa break up as 
oftcB as need fliall lequirc.” By feft. 4. “ Th^ faid 
« 7. Smithy his Iieiis and alFigns, (hall and may from 
time to time have full liberty and authority to lay 
« branches from the main pipes, as aforefaid, in or 
<< through any of the fleets^ &c. or places in and about 
the faid town and paits adjacent, and alfo to ereft 
water-houfes, &c. for the better fupplylng the inha- 
t* bitants thereof: and for thj purpofes aforefaid, to 


{a) There ww a reference to p. 59 of th^ pre(f Bt pating 
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j8I2. treak up the pavements in any of the JlreetSy common 

” grounds^ or places in anfl about the faid town and 
mgainji ^ parts adjacent : alfo to fink trenches for laying and 
« repairing the pipes, &c. from time to time as need 
fhall require : he and they making good the faid pavc- 
-- mcnts, and taking away the rubbifli,” &c. By fe£l.8. 

(page 13.) this a£l is declared to be a public one, and 
that it {hall be beneficially expounded for effefting the 
purpofes aforefaid ; and the plea of the general iflue is 
given in any aftion brought for any thing done uiiJ^^r it. 
At the time of pafling the laft mentioned aft Mr. ^mith 
was feifed in fee of the manor of P'arlmgtoHy and of the 
fprings mentioned in the aft, which in 1769, with the 
manor and all other mefluages, &c. which had belonged 
to Mr. Smithy were conveyed to P. Taylor in fee ; and 
the conveyance contained, amongft other general words, 
all fprings of •watery ftreams, ponds, pools, &c. &c. By 
indentures of leafe and releafe, dated the i8th and 19th 
of January 1 75)4, «/. Lewis and others, (truflces undei 
the wdll of P. Taylor y and by divcis mefnc conveyances 
feifed of the manor of Farhngtony and other premifes 
formerly belonging to T. Smithy and fo conveyed to P, 
Taylovy in truft for C. /P. Taylor lor tfc, with remainder.^ 
over,) conveyed fundry lands, &c. in Farltngton to J. 
Butler : excepting and referving all the water-works 
and aquedufts in or upon the faid lands or premifes 
thereby granted and releafed, heretoiore begun by P. 
Smith under the aft in the 14 Geo^ 2. with all drains, 
pipes, &c. gutters, and other matters and things to the 
faid water-works and aquedufts belonging ; and alfo 
excepting and referving authority to enter upon the lands 
conveyed to complete the faid water-works and aque> 
dufts by erefting engines or refervoirs, or .doing any 

other 
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Other works upon the lands conveyed at any time there- 
after ; the perfons for the time being beneficially inte- 
>efted in the faid water-works and aquedufts, &c. 
making jeafonable allowance to J. Butler^ his heirs, 
&c. for wafte of land or otlier damage occafioncd there- 
by : and alfo excepting all manorial rights and privileges 
over the premifes thereby conveyed. By indenture 
of the 1 6th of February iSoy, C, W. Taylor ^ and his 
faid truftees, T Lewis , conveyed to A. Walker^ 

&c. in fee, all the cftate, right, title, intereft, &c. and 
benefit whatfoever of them the faid T. Lewis ^ &c. and 
r. W, Taylor^ under the a£l of the 14 Geo. 2:, and all the 
rights, privileges, powers and authorities whatfoever, by 
the fame aft given to the faid T Sifiith arid his heirs and 
alTigns, fo far as concerned the conveying water, and the 
feveral wotks thereby authorized to be made, together 
with the fame aft itfelf, and all the aquedufts, pipes, 
matters and things erefted or provided by virtue of 
the aft. On the icth of OSloher 1809, after feveral 
intermediate affignments, the faid aft of parliament, 
aquedufts and premifes comprized in the lall mentioned 
deeds were afligned to Williavi Rayley and others, 
their executors, &c. upon certain trufts therein mentioned, 
Farluigton is fituated feven miles from Portfviouthy and 
from the fpot where the trefpafs was committed : and 
although Mr. P, Taylor^ who died in 1777, was during 
his life-time employed upwards of feven years in endea- 
vouring to complete the faid w^orks, and laid out a large 
fum of money thereon, he was not able to bring the 
water from thence to Portfmouth ; and his fon being at the 
time of his father’s death, an infant of the age of feven 
years, no farther endeavours were made to do fo until 
the year 1 809, fince which the pfefent propriemrs of 
B b 4 the 
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iSis. the works, Meffrs. jRaylt^y^ Chalkkn^ ami Belhncle^ have 
erc£lcd a fteam engine, made refervoirs, and laid a 
q^ahijl main of iron pipes from thence to Pw tjmouth and 
through the fortifications of the town at a vej;y confi- 
derahle expencc. The defendant afted under their 
authority, and under the ail of the 14 Geo. 2., and 
broke up the pavements to lay the pipes in the ftreets of 
the town of Portfea^ for fupplying the fame witii water, 
and laid fuch pipes accordingly. The queftion was 
whether the plaintiff was entitled to recover ? if he were, 
the verdift to ftand 2 if not, a nonfuit was to br 
entered. 


Gnjelee for the plaintiff, contended, ift, That the adt 
of 14 G. 2., empowering Smith to break up the pave- 
ments of the town of Portfva for the purpofe of laying 
water-pipes, w^^s repealed by the fubfcquent a£l of the 
32 Geo. 3., verting the entire property of the pavements 
in the truftees, r€prcfe;ntcd by the plaintiff itV this a£lion. 
There needs not exprefs words of repeal,, but every 
new ftatute implying a negative te^peals ’a former affir- 
mative ftatute (fl). \JLoxA Ellenborough Ckh The rule 
is ' that leges priores pofteriore« contrarios abrogant : 
that is, if the two cannot (land together. But how 
does the latter imply a negative bf the former of thefe 
afts ?] The zQt for bringing the water (t6m JPar/hgton 
parted in 1 740, and no progrefs having been made in the 
work for above fifty years, when the laft paVing afl: 
parted, it is reafonable to prefume, though a ftatute 
cannot ftriftly be repealed‘ by non-ufer, that- the'legif- 
lature confidcred the adventure as abandoned^ hnd there- 

(n) By £yre J. in Harmrt v. Fqx, x Show.Si<S Vide Fx fartt 
fythcrs,^EuJ}j'4A* * • ' . 

• • ' ► forq 
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1 

fore were induced to veft in a different body new property i8 1 a* 

and powers which were inconfiftent with the former aft| — 

•and thereby meant impliedly to repeal it# The ti^'O 
a<3:sv:annot ftand together, bccaufc the paving aft vefts 
the whole property in, and control of the pavement, in 
the commiffionersi which is inconfiftent with a right in 
other perfons to difplace it for any purppfe from time to 
time, adly. He contended that the rights and powers 
conferred by the aft of the 1 4 Geo. 2. on T. Smith were 
merely in virtue of his territorial charafter of lord of the 
puimr of FarUngtoti^ to which charafter only the Icgif- 
laturc thought they could fafely confide thofe extraordi^ 
nary powers, wlijcli could not therefore be fevered from 
}t : and if fo, the ‘defendant’s juftificatlon fails. 

Dr Pollock^ contri, M'as ftopped by the Court* 


Lord Eixenbokpugh C. J. The CJ^fc admits of no 


doubt upon either pointr The powers under the feveral 
afts may well fubfift together they were fevcrally coik 
fjerred for different purpofes. The pavement was veiled 
ill the coTnmiflioners for the general purpofe of fecuring 
convenient highways and paffages in the town. The power 
of bfOaking it up was vefted in Mr. Smithy and his af- 
Sgns, for the purpofe of laying and repairing pipes for 
the fupply pf water to the Inhabitants, making good the 
pavements again. And no perfon can doubt that if 
Smith* % aftigns break up the pavement for tlie piirpofes 
for which they are authorized to do fo, without replacing 
and repairing it again, they would be amefnable for it 
either by indiftment or by aft ion for the injury done 
to the prejudice of the commiffioners, Then on the 
pther point, the objeft of granting the powers was not 
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i® lt> perfonai j but that the perfon who, as lord of the ma- 

Go^DiJoM property in the fprings, might lay 

agaifift pipes to bring the water to the town : it was to facilitate ^ 
the fupply of the water to the inhabitants ; an^jthere- 
fore the defendant, who a£led under thofe in whom all 
the property in the fprings and the right to conduct them 
to the town are now veiled, has the fame powers under 
the aft as were originally veiled in Smith. 

Per Curiam^ Pollea to the Defendant. 


Friday. Harrington aminfl Taylor* 

April 24tl.. •' 


A replication 
to a plea of 
* the (latute of 
limitations 
Ihewed a bill of 
Middlefex filed 
out by the 
plaintiff on the 
3 th ol^ugujl 
1805, (being in 
the vacation) 
within fix 
years after the 
. canfe of aflion 
\ accrued) to 
which the (he* 
riff returned 
non eft inven- 
tus, and then 
Oated the alias 


'^HE plaintilF declared in aflumpfit upon a fpeclal 
agreement made between him and the defendant on 
the 30th of January 1801, for the breach of which he 
complained j the memorandum of the plea roll being of 
term, 51 G/ 3. The defendant pleaded non af- 
fumpfit, and the llatute of limitations. The plaintiff re- 
plied to the laft plea, that witliin fix years after the caufe 
of aftion accrued, to wit, on the Sth of Augull 1805, he, 
for the recovery of his damages, &c. fued out of the 
court of K. B. a certain precept called a bill of Middle- 
fex againft the defendant, returnable on Thurfday next 


and a fuccefTion after K days of Sf. Martin 1 80 c; to which the Iheriff 

of plutics bills rr.1 t 

down toLtf/fr, returned non ejt inventus. That the plaintiff then fued 

term 181I) to 
each of which 

but the laH it was averred that the fherilf made no return, and that the defendant did 
not appeal, but that he did appear to the laft on the return-day, when the plaintifT of- 
fered himfelf againft the defendant in the plea aforefaid as ly the record arid proceedings 
thercofy remaining in the /aid court, &c at lar^e appears. JHcld, ift, that this latter alle- 
gation had reference to .all and every the prior pioccfs ftated, and was therefore tanta- 
mount to an allegation of the Iheriff’s return of non eft inventus to the firft bill of 
Middlejex ftated, with tl front patet, &c. ; againft which there could be rto 'averment in 
pleading, adly, That the Court will take notice in pleading ot the iftiting of the bill of 
Aliddlefex on a day in vacation, though it be not pleaded to have been tlieu iftiicd ns of 
ike preceding tem. 
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out an alias bill of Middlefex againft the defendant, re* 
turnable in K. B* on Thtirfday next after eight days of St^ 
Jlilary 1 8o6 ; to which the IhcrifF made no return, and the 
defqidant did not appear. In like manner the replication 
fet forth pluries bills of Middlefex againft the defendant, 
returnable on the firft return-days of the fucceeding 
terms down to Eafieir term 1 8 1 1 ; to each of which the 
flieriff made no return. But to the bill of Middlefex re- 
turnable on the firft return-day of the laft mentioned term, 
it ftated the appearance of the defendant by his attorney 
on the return-day in the court of K. R. at Wejlntinjier^ ac- 
cording to the exigency of the laft mct'tioned precept, and 
that the plamtiff then and there odcrefl himfelf againft 
the defendant in the plea aforefaid, ay the record and 
proceedings thereof remaining in ihe /aid court y &c. more 
fully and at large appears. And then the plaintiff averred 
that the faid feveral precepts were refpeftively fo fued 
and profecuted by him againft the defendant, ao aforefaid, 
with intent to implead the defendant upon and tor the 
faid caufe of adtion in the declaration mentioned, and to 
caufe him to appear in the faid court here, and upon his 
appearance to declare againft him for the faid caufe of 
aftion in the faid declaration mentioned. That accord-* 
ing to his faid intent the plaintiif afterwards, to wit, in 
Eqfter term 51 Geo. 3., exhibited his faid bill, and de- 
clared thereon againft the defendant as aforefaid, to wit, 
at Wejlminjiery &c. And that the feveral caufes of ac- 
tion in the declaration mentioned accrued to the plaintiff 
within fix years next before the iffuing of the firft men- 
tioned precept out of the court of K B. in manner and 
form as he has above thereof compUined againft the 
defendant; and this the plaintiff is ready to verify: 
wherefore, &c. 


The 
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The defendant rejoined, that the faid fuppofed bill of 
Middiefex firft mentioned in the replication was not de- 
livered to the Iheriff before the return thereof, or to any 
(heriff of Middlefex until long after the expiration a 
year next after Afzchaelmas term in the replication firft 
mentioned, to wit, until the oi J unuary i8ri;,nor 

did the {heriff of Mlddlejex return the find firft-mentioned 
bill of Aliddlefex before the ift of Jafjuaryy in the year (a) 
of our faid Lord the King ; nor was the faid firft-men- 
tioned bill of MMlefex returned to the find court here, 
or filed, according to the couffe and pra^icc of the find 
court, at any time before tl>e find day Cil January \ Zi\ 
aforefatd, in manner and form as in the replication 
alleged ; and concluded to the country. 

To this there was a demurrer, (hewing fpecially, 

I ft, that the rejoinder does not traverfe that the firll- 
mentioned bill of Mtddlefex was filed and profccuted out 
of the court of K. B. on the 8th of Augujl i8oj, by the 
plaintiff, for the recovery of his damages, as averred in 
the replication : nor does it traverfe that the faid precept 
in the replication firft mentioned was afterwards re- 
turned by the (heriff of Mtddlefex to the court of K* B, : 
nor that the faid feveral other precepts were fued and 
profecuted out of K. B, by the plaintiff, with the hitent 
fpecified in the replication ; nor that the defendant ap« 
pcared in the faid court according to the exigency of the 
precept in the repUcatlon laft mentioned ; nor that the 
plaintiff afterwards, in Ea/ler term 1811, exhibited his 
bill againft the defendant with the intent fpecified in tho 
replication : nor that the caufe of aftion in the decla- 
ration mentioned accrued to the plaintiff within fix years 
next before the iffuing of the precept in the replication 
|irft mentioned, adly, 'Hiat the rejoinder alleges that 


(<) The copy of the rejoinder which I Caw was thus worded. 

the 
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the firft-mentioned precept was not returned to the 
court, or filed therein, before the /aid day, of January 
without alleging before vdiat day of in 

that year j and it is uncertain whether the allegation re- 
lates to the 1 ft or to the 26th of January in the rejoinder 
before mentioned : and that the defendant does not tra- 
verfe that the caufe of adlipn in the declaration fpecified 
accrued to the plaintiff cither within fix years next before 
the faid ift or the fiiid 26th of January iZii. 3dly, 
That the rejoinder denies the return of the firft-mcn- 
tloned precept in the replication by the firft-mentioned 
flieriff of Mlddlejexy^ in manner and form as the plaintiff 
has alleged the fame to appear, by reference to the pro- 
ceedings and record thereof remaining in the faid court 
of K, B. \ which denial amounts to a rejoinder of nul 
tiel record, and ought to have been fo pleaded j and that 
tlie iffuc relating thereto is an iffue to be determined by 
the production and infpe£tlon of the faid record in the 
court, and not triable by the country *, and that the re- 
joinder ought not to have concluded to the country. 
4thly, That the rejoinder is double, as it contains a tra- 
verfe of a matter triable by the country, namely, the 
time pi delivering the firft-mentioned precept to the 
flierilF of Aliddhftw, as averred in the replication j and 
of a matter triable by the produ£lion ,of the record in 
court, namely, the return of the firft-mentU)ned precept 
by the flicriff of Mlddltft:xy as alleged in the replicatiou- 
5thly, That the rejoinder ought not to have concluded 
to the country, as no complete iffue is joined between 
the parties upon any fingle and diftin^ matter of fa£l« . 


t8ia. 
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Starkict fot the plaintiff, contended, firft, that the 
rejoinder was bad, as traverfing the IherifF’s return, 

which 
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which cannot be impeaclied in pleading between the 
parties^ he being the accredited officer of the court : but 
if his return be falfe, the remedy of the party injured 
is cither by aftion againft him, or by fummary applica- 
tion to the Court to re£lify the return. There can be 
no averment in pleading againft the return of the ftieriff, 
19 Vin, abr. aio., tit. Return (Q)., 5 Com. Dig. 417., tit. 
‘Return (G). Andrews v. Lynton^ i Salk. 265. Repc v. 
Pemberj Caf. temp. Hardw. 1 1 2. Rex v. ElkingSy 4 Bur. 
2129. and Aujlen v. Fenton^ i Taunt. 23. The fuing 
out the original proccfs in time fatisfies the ftatiitc of 
limitations, and the fubfequent continuances are mere 
matter of form, and may be etitered at any time, and the 
Court will not inquire when. Palmet v. Pricey 2 Salk. 
590., and Shaw v. Maxwelly 6 Term Rep. 450. And 
here the proceedings muft be taken to be regular, by the 
averment in the replication, as by the record and pro- 
ceedings thereof, remaining in the faid court, &c. more 
fully and at large appears.’^ Secondly, he objefted that 
the rejoinder was bad, as concluding to the country, and 
not with a verification : but no further notice was taken 
of this objedlion in the refult. 


Peakey contra, argued, firft, that the flieriff's return 
of non ell inventus to the firft bill of Middlefex did not 
appear by any record, fuch return not being ftated with 
a prout patet per recordum j and therefore the defendant 
might well traverfe it as a faA. And in anfwer to an 
obfervation by the Court, that there was a fweeping 
claufe after the ftatement of the feveral procefies, as 
by the record and proceedings thereof remaining in the 
faid court, &c., more fully and at large appears;** he 
faid that it only applied to the laft procefs ftated, to 
I2t which 
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which the defendant had appeared* But Lord ElUn^ 
borough C. J., having fignified his opinion that the whole 
pVo^edings were thus referred to by one fummary refer- 
ence, inftead of a repetition of the prout patet, &c. 
after each proceeding ; Peake abandoned the objection, 
that the flieriff’s return to the firft procefs did not ap- 
pear by record ; and if it did fo appear, he admitted that 
the authorities cited ftiewed that no averment could be 
made in pleading againft it. He then took another ob- 
jcdlion to the firfl prpeefs ftated in the replication, that 
it iffued at a time when it could not by law iffue, 
namely, on the 8th of Augujl^ in vacation*, For though 
procefs does in fad): ifTue in the vacation, and the true 
%iay of its illuing may if neceflary be fliewn ; yet it is 
always tefted as of the preceding term, and (hould be fo 
pleaded : ^nd it makes no difference that this was by 
bill of Middlejex and not by writ, Bclk v. Broadbenty 
3 Term Rep. 184. \Bayley J. Was it not decided in 
Hart V. PTe/^on (a), that it might be fliewn in pleading 
that the writ, though tefted as of the preceding term, 
iflued on a certain day in the vacatio®.] Still it fliould 
be averred that it iffued on that day tefted as ^ the 
preceding term. And in EJlnuich v. Cooke (b), the Court 
held it bad, becaufe it was averred to have iffued on a 
day in the vacation. The obje£lion therefore refolves 
itfelf into this, that no proper tefte is ftated, nor that 
the writ iffued on the day mentioned, as of the preceding 
term. 

Lord Ellenborough C. J. I cannot underftand the 
retifon why, as the Court will take notice that pro- 

(n) 5 iFi/rr. 1586. (h) 
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cefs may be iflued in the vacation, the allegation it 
wab fo illuod fliould not be good. 

.r* 

Ravi I Y J. In FJlwLl v. Caohf the allegatfen was that 
it iiTued on a day in the vacation, the fatd Court then heih*^ 
held /?/ Weftminfter ; which Was incongruous. 

Ptr Curiaut. Judgment for the Plaintiff. 


Nicholson and Another againjt Mounsey and 
Symiis. 

plaintiffs declared, in an aclion on the cafe, that 
at the time of committing the guevance complained 
of they were lawfully poffeffed of the flxip D ;//, then 
failing on the high feas, on a certain voyage ; and that 
the defendants had the care, command, conduct, govern- 
ment, management, and dircclion of anotlicr fliip called 
the Bonne Cttoyenney then alfo failing on the Iiigli fcas j 
and that it was tht^duty of the defendants to condudt, 
manage, and navigate the laft mentioned fliip carefully and 
properly. Yet that the defendants, not legarding their 
duty in that behalf, managed, conduced and navigated 
the lafl; mentioned Ihip, and permitted and fuffered the 
fame to be managed and navigated, fo incautipufly, neg- 
ligently, and improperly, that the lait mentioned ihip, ib 
being under the care, command, conduft, government, 
management, and dirediion ot the defendants, then and 
there, by reafon of the negligent, carelefs, and improper 
navigating and management thereof, and by and cliroagh 
mere negligence, bad management, and want of care, 
then and there witlx great force and violence ran foul of 

•4nd 
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and ftruck the plaintiffs’ faid fliip, by reafon whereof it 
was funk and wholly loft. The defendant pleaded not 

At the trial before Lord Ellenhorougb C. J. at Guildhall^ 
after Hilary term i8i i, it was ftated that at the time of 
the mifchief complained of in the declaration the plain- 
tiffs were the owners of the Doris^ and that the dcfend.- 
ant Mouncey was captain, and the defendant &yin€s firft 
lieutenant of the fliip Bonne CHoyenne^ being a floop of 
war belonging to His Majcfty. The caufc came on to be 
tried before Lord PJlenborough C. J. at the fittings at 
Guildhall after Hilary term iBif, when, by confent 
of both parties, all matters in difference in the caufe be- 
tween the parties were referred to Mr. Gafelee^ of the bar, 
by an order of nifi prius, which was made a rule of 
Court ; and- a verdidl was to be entered as he fliould di- 
reft. The arbitrator afterwards duly made his award, 
and thereby direfted a vcrdidl: to be entered for the 
' plaintiffs with 4500/. damages and .,0/. colls. And for 
the purpofe of giving the defendant Captain Mouncey an 
opportunity of taking the opinion of the Court upon a 
quellion of law, the arbitrator inferted fpecially in his 
award, that one of the queftions made before him on the 
reference was whether, in the event of the plaintiffs 
being entitled to a verdift, it fliould be entered againft 
Captain Mouncey s he not haying the appointment of the 
officers of the floop j but they, as well as himfelf, being 
appointed by the Lords Commiffioners of the Admiralty s 
which appearing to the arbitrator to be a queftion of 
great public importance, and not yet to have been 
decided; he direfted, as the beft mewie of putting 
it in a courfe of inveftigation, that the verdift fhould 
be entered aga.inft both the defendants r and for the 
VoL. XV. C c . purpofe 
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purpofe of enabling Captain Mouncey^ if he fliould be fo 
advifecl, to make an application to the Court to fet afldc 
fo much c^f the award as diredted the verdidl to en-- 
tered again ft him, and to order a vcrdidl to be entered 
for him, the arbitrator ftated fpecialJy that at the time the 
mifehief happened l/iciit. Symes was the commanding 
officer of the watch, and was upon the deck, and in tlie 
aclual direction and i'nanagcAicnt of tlie ft^^ering and navi- 
gating of tlie (loop. That Capt. Mouncey wa.> not upon 
the deck, nor was he called upon by his duty to be fo . 
and tliat unicfs from his lituation as captain of the Hoop, 
he v/as to be held rcfponfible, although no neghgence was 
pcrfonally imputable to him, he was entitled to have thw 
verdief entered for him- 

On the application of the defendant Captain Momiccy^ 
the Court afterwards granted a rule, calling upon the 
plaintiffs to flicw caufc why fo miicli of the award as- 
clirc£lcd a verdi(fl: to be entered againft him fliould not 
be fet afide, and in Head thereof a verdi£l: entered for him- 
And upon fliewing caiife in laft Kajlcr term, Lord Elleti^ 
borough C. J. fatd that it was a qucftioir of fuch rery ex - 
treme confe<5[Ucnce, that lie fliouhl with to have the fa<£l$ 
put into the more deliberate form of a fpecial cafe, and fet 
down in the paper for argument; and that in the mean 
time every inquiry fliould be made as to the cafes wliich 
hatl occurred upon the fubjec^. This was accordingly- 
ordered by the Court ; and it was agrerd that if tJie 
plaintiffs were entitled to recover, the origimd. rule was 
to be difcliarged : if not, it was to be made abfolute. 
The cafe ftood over till tliis term, when 


Abbott argued for the plaintiffs, that the captain of 
3 . fliip of war is in the fame fltuation as the captain of 
a merchant fliip, who is aufwerable in an a£lion on the 
8 cafe, 
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cafe, for the negligence or mifconducl of his crew in 
the management of it, by which damage is occahoned 
to^ Smother. In fupport of this he referred to the 
cafe of the captain of the Rujfel man of war, againft 
whom an aflion was brought for running down the 
London Eajl ludiaman : which is fhortly ftated in the re- 
port of Bonveher Noldjlrom {a\ as having been men- 
tioned by Lanvrence J. : from whence it appears that the 
captain was fleeping in his cabin at tlic time, and that 
the lieutenant of the watch liad the command of the fhip : 
and that iiotwithflanding it was urged that the captain 
was not liable for the misfortune, inafmuch as the 
lieutenant, who was put in by the Admiralty, was not his 
fervant, yet lie was held liable. Upon inquiry made 
fince, it appeared, he faid, tliat the name of the cafe was 
Wehh and Others v. Drake ; and it was tried on the i ft of 
Jufis 1779, at GuUdhally before Buller and a fpecial 
jury : and it was to be collcdcd from the defendant's 
brief, which he then had, that whatever opinion the 
learned Judge might have delivered u23on the queftion of 
law, as to the captain's liability 111 fuch a cafe, for the 
damage happening through the immediate agency of a 
fubordinate officer on board ; yet that the caufe was 
heard throughout upon the merits, upon which the 
defendant finally obtained a verdict 5 the jury being 
ultimately of opinion that the fault lay with the 
F.ajl Indiameuy and not with the man of war. [Z<f 
Blanc J. alked whether it appeared in that cafe that 
the captain was on deck at the time of the injury fuf- 
tained, or whether it was his watch ?] And after fome 
communication between the refpeitive counfel in this 
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caufci It feemed to be agreed that Captain Draie had 
given the orders on deck for the particular tack to be made/ 
in the courfe of which the Indidman was afterwards^ Tun 
down ; but that he had gone below before, and was there 
v/hen the accident happened. [Lord Ellenhorough C. J. 
Is there any cafe in the law where one defeription of 
fervant has been held liable for the default of another 
fervant under the fonie mafter ?] Though the captain 
of a man of war has not the appointment of ii is fub- 
oflicers, yet he has a complete control over them, and 
may fufperid them for any iiegleft or mifeonduft. But 
neither does the captain of an Indlaman appoint his of- 
ficers; for they are appointed by the owners. [Lord 
Ellenhorough C. J. then alkcd if there were any cafe 
where the captain of an Indlaman or other merchant 
veflel had been held anfwerable for the mifeondufl: of 
another officer on board the fliip not appointed by him- 
felf ; he not being prefent or cognizant of the injurious 
afl: at the time?] It might be difficult to maintain an 
aft ion of trefpafs in fuch a cafe ; but it has always been 
confidereil that cafe would lie. \_Grofe J. Tliis aft ion 
is for the negligence of the captain ; how then can we 
fay that it will lie when that negligence is negatived by 
the faft found ?] It is merely his perfinal negligence 
which is negatived, not his implied negligence in law, 
from the aftual negligence of anotlier, for whom he is 
refponfiblc. [Grofe J. A mafter is anfwerable for the 
negligence of his fervant in his employ ; but how was 
the lieutenant the fervant of Captain Mouncey P] Tha^ 
refolves itfelf into the general queftion, upon which he 
admitted that he had no adjudged cafe to produce ; but 
retted the argument on the analogy of this to the cafe 
of matters of merchant vellels, who have been held 

liable 
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liable for the mifconduft of their crews on fimilar 
occalions. 

^Peake^ contra, denied that there was any analogous 
cafe in the law, to make the captain of a fliip of war 
liable in damages for the niifcondudi or negligence of the 
numerous perfons under his command, whom he does 
not appoint ; and infilled upon the injuftioe of applying 
fuch a rule to officers fo fituated, and the ferious confe- 
quences to the public fervice. The principle upon 
which matters arc liable for the a£ls of fervants or work- 
men in their employ (tv) is, that their fervants arc ap- 
pointed by them, and they mutt take care to employ 
perfons of competent fkill and due diligence in the buG- 
nefs to be done by them : and though this has been ex- 
tended to fervants appointed by a fteward or agent [h)y 
who was entrutted with the power of appointing and 
difmifling fuch fervants ; yet that was upon the fame 
principle, becaufe the appointment was made as the 
agent or fervant of the matter. In the great cafe of 
Lane v. Cotton (£■), all the Judges agreed upon the general 
principle, though they differed in the application of it 
to the pottmafters, whom three of the Judges, againft 
Lord fJolt^ held not to be liable for Exchequer bills 
loft by the default of a clerk in the office. Gould J. faid 
it was an office founded in government, in which each 
had a dillinfl branch to excrcifc ; yet with fubordination 
and dependency on the chief matter •, but twt as fervants^ 
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(rt) The cafe of Bufa v. Steimmih i Bof. CJ* PulL 404-, which collects 
the antecedtnt cafes, was particularly referred to; and fee M' Manus 
Crickett, i Baft, 106., and Fletcher v. BradeJici, 2 New Bep. i8i, 

{b) Stone v. Cartwright^ 6 Term Bcp. 411, 

(c) 1 1 Mod. 47a. 477. S. C. 5 Mod. 455. Carth. 487. Sa/i. 17. 
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but by the very conftitution and ercGion of the office," 
&c. : and he compared it to a corporation, in which 
the head is over the reft, yet not anfwerable for the mif% 
carriage of any inferior member." In another report a) 
Powys J. fays ; the defendants have net the power of 
the management of the office according to their difcrc- 
tion, but are fubjcdl to the control of the King and of 
the Treafury. And becaiife the inferior officers are 
fervants of the King, and not of the dei^i.dants j tlicir 
wages being paid to them out of the revenue v.f the 
poft-office, &c. *, therefore it is unrcafonable that the de- 
fendants fliould be anfwerable for the ads of the infe- 
rior officers." The only ground of I.ord NoIl\ differ- 
ence from the other Judges was that he confidcred the 
clerks to be the fervants of tlie poflmaftcrs. ‘‘ The rca- 
fon," he faid (^), why a principJ flrall anfwer for 
his deputy is becaufe as he, as principal, has power 
to put him in, fo he has power to put him out, with- 
out (hewing any caufe," This reafon clearly docs not 
apply to Captain Mounay^ who had neither power to 
put in, nor to put out, his firft lieutenant. In general 
merchant (hips the c.' plains have a power of hiring their 
failors; and fofar they may beconfidered as indcpenilent 
of their owners \ which may diffier their cafe froiari the 
prefent: and the very rca foil given m MoUjy[c\ why 
the mafter (hall be refponfible for the aft of the mariners 
is that they are of his own choofing, and he may reim- 
burfe himfclf any injury they may have committed out 
of their wages. Then confidcring the captain in relation 
to his officers and crew, not in the charafter of a mafter 

(<»' Ld JRay. 6 so» S. C, (i) 17, Mod. 

to 
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\o his fervants, but as an agent of tlic goyernment fuper- 
intending or dealing with otliers on account of the 
public, there are many antliorities to fhew that he would 
not be Jiublc *, fuch are Macbcalh v. Haklwiniid and 
Un'Lvniy, Wolfeley {!)). In the cafe of the Rujfcll man 
of war, it does not appear how the point could well have 
arifeii : for the captain, befoie he went below, had given 
exprefs orders to the lieutenant to put tlie veflel upon 
die tack file was on at the time of tlie accident ; and 
therefore, if tliat were wrong, he was the perfon refpon- 
fible for it ; but the jury thought that the fault lay with 
the Jndiiuiiiuu 

AbboUy in reply, obferved that there was a great dift 
lercnce between cafes of tort, like this, and cafes of 
contradI:s by avowed agents on behalf of another, where 
the remedy was clearly againfl the principals ; but in 
cafes of torts, the party grieved may fuc either. The 
c.ife of the podniallers is alfo diflerent ; for they have 
not the fame immediate and perfonal control over and 
dire£lion of the a<^'ts of their fubordinate oilicers, wdio are 
difperfed all over the kingdom, as the captain of a lliip 

of war has over his oiricers and crew. 

• 

Lord Ellfnrorolu^ii C. J. This is a cafe very im- 
portant in its confe<] nonces, and If I thought it as doubt- 
ful in print iple as it is important, I fliould wifli for 
further confideration before I delivered my opinion : but 
1 cannot entertain any doubt upon it. Captain Moinicey 
is faid to be liable for the damages awarded in this cafe, 
py confidering him in the ordinary cliaradcr of maftcr of 
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the veflel, by means of which the injury was done to the 
plaintiffs' property. But how was he mafter ? He had 
no power of appointing tlie officers or crew on : 

he had no power to appoint even himfclf to the ftation 
which he filled on board : he was no volunteer in that 
particular ftation, merely by having entered originally 
into the naval fervice ; but was compellable to take it 
when appointed to it, and had no choit'' whether or not 
he would ferve with the other perfons on loard, but 
was obliged to take fuch as he found there and make 
the beft of them : he had no power either of appoint- 
ment or difmiflal over them. The cafe therefore is not 
at all like that of an owner or mafter, who, according to 
the principle laid down by Lord C J. Eyre in BuJfj v. 
Steinmnfi^ is anfwerable for thofe whom he employs, for 
injuries done by them to others within the fcope of their 
employment. The principle perhaps cannot be im- 
pugned, though that was a hard application of it. It 
does not however apply to this cafe. Here Captain 
Mouncey was a fervant of His M^jefty ftationed on board 
this fhip to do his duty there, together with others 
equally appointed and ftationed there by the fame autho- 
rity to do their feveral duties. 'J"hey had each their 
feveral duties to perform, only they were to be performed 
on board the fiime fliip. In the cafe of Lane v. Cotton^ 
now eftabliflied as law, Lord Holt only differed from the 
other Ju lges upon the point, whether in truth the clerk 
in the poft-officc, to whom the mifeonduft was in fa£t 
attributable, was the fervant of the poftmafters or not : 
the fa<fts of that cafe were indeed very different from the 
prefent : but even with the power of appointment of 
fuch clerks, the poftmafters were held not to be liable 
for their default. Then with refpeft to the cafe of Webb 

and 
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and Others v. Drake, wliich at firft was fuppofed to have l8i^. 

been an authority in fupport of this action j if, as it is now — — — 

' ^ , Niciioison 

uedj the captain had originally given the order to pro- againfl 
ceed in the courfe the fliip was holding when the damage 
was done, there might have been fome colour (I do jiot 
mean to fay that there was any) for making him liable 
as for his perfonal aft. But here tliere was no perfonal 
interference of tlic captain with the aft of the lieutenant, 
by which the damage was occafioned : both indeed were 
fervanrs of one comm n maftcr, but there was no con- 
fent by the one to the aft of the other, unlefs that can 
be inferred from the community of their fervices. This 
difpofes of the rule as it afFefts the cafe of Captain 
JMounccy ; and it does not touch the cafe of the other 
defendant. 

Grose J. This aftion, as It affefts the defendant 
Captain Alouncey^ is founded on his alleged negligence $ 
but the fafts ftatod ftiew negligence, not in him, or in 
any fervant or agent of his, or in any perfon whom he 
has appointed, but in fome other perfon : it is an attempt 
therefore to place upon his flioulders a burthen which 
ought to be borne by another. There can be no reafon 
for making one man liable for the aft of another whom 
he did not appoint or employ. If Captain Mouncey had 
ordered the other to do the aft, it would have been a 
different queftion. 

Le Blanc and Bayley, Juftices, concurring. 

Rule abfolute. 
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i8I2. 


J^riday, 
^prii a4fh. 


Dkn, Leffec of Ej.izabeth Franklin, a^ai)^ 
Trout, 


Under a doviA; 
to F. of “ all 
jny ejh//c' and 
ejfeUs whatio- 
cver and whei e- 
focvcr/’in trull, 
to pay funeral 
cxpciKCS and 
debts; and tl;tn 
rny 

f.iid c^'/ds bc- 

4|llCAlb(.d to 
£. F. to the 
following I- 
eiitnnvi.it- 
iiig amongd 
tbefe a grit to 
IV. S. ol ‘ Fhc 


ON the trial of this cje<51:mcnt, befoi^e ?^Lnc ].y at 
l^'orky a veniit!:!: was taken for the plaiiUifT, fubjecl 
to tlie opinion of the Court on the fc.ll. wong cafe. 

Rchi'cca Sioity bcinp^ leifed in fee of a home in If^alju^ 
gatCy in the city of Torhy to rcco\CT poilcilioii of which 
this adlion was brought, by lier will, dated 23d of 
March 1773, duly executed and attoiled, devifctl as 
follows : I give, devife, a!ul bct|ueath unto Elizabeth 
“ Frankliti all my fjhitc atid ejfrcls wliatioevcr and wlierc- 
“ foever, which 1 lhall be podefiod of or entitled to at 


h'jufc /i/i r 
11 n“ d-u'clls ill at 
the ilc’ccije of his 
faid father; ’* 
and giving to 
the lathci an 
annuity, and 
to the Ion a 
film of money, 
and giving 
other pi cuniary 
legacies ; and 
tlicn, alter de- 
firing all the 
above legaci. s 
to be “ paid out 
of my eJtHs by 
the faid £. F.g 
giving “all the 
rcjl ahd rcnuii.i~ 
tier ot my fuid 
ejfeds to the 
fdid £. F\, her 


the time of my deceafe, and all fuch fuins of money 
“ which may then be due or hereafter to become due 
from any perfon, upon bond or any other fecurity 
whatfoever, and all intcrcll then due or to grow'' due 
‘‘ for the fame; ufo/i trujl that flic Ihall in the firft place, 
pay and dlfcharge my funeral expencos, and all my 
juft debts. And I alfo fubje 61 : viy faid wJiich 

arc bequeathed to the faid Z'. FranUiny to the follow- 
ing legacies; that is to fay, I give and bequeath unto 
my brother Nicholas Stotty and to Ids daughter Rebeccay 
“ 10/. to be divided equally b(‘twecn them yearly, during 
“ their joint natural lives, and to the furvivor for life. 
I give to Richard Stotty my nephew, cldell fon of the 


^foTcver-"'^’\\cU\ above-iiamcd N. Stotty i/. tj. I give to my nephew 

that £. l\ took u Stotty another fon of the faid N. Stotty the koufc 

ihertmiinder 

in fee in the a /,/j fall^er iio^v dnvells itty fituate in Walmgatey in the 
houfe (which 
was the only 

real property poirtfTed by the tertatrix) after an eftate for life by implication in the 
father, and a remainder for life only to the fon ; though the perfonal eftate was fufficienl 
to pay all the perfonal charges. 
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city of Vorhy at the deceafe of his faid father • I alfo 
give to the liiid JFm. Stott 50/. I give to my nephew 
JVm^ Stottj el deft Ion of my late brother George Stott ^ 
dcccafcd, 5/. I give to my nephew Jf^m. Bidhner^ 
foil of niy late brother-in-law PeUr Bullmcr^ deceafed, 
50/. I give to my cuufin Alarj Slater^ 50/. And I give 
“ to Robert Barker jun. 30/. My will is, and I dcfire 
tliat all tlie above legacies fliall be paid out of my ejfeHs 
‘‘ by the faid B. Franklin in twelve months after my de- 
ccafc ; and tl-at after payment thereof, my funeral 
charges, and jult debts, as aforefaid, I give and bequeath 
all the refidue and remainder of my faid cjfeCli unto the 
faid A. Franklin y\\tx heirs and adigns for ever j any thing 
hereinbefore contained to tlie contrarynotwithflanding : 
and, ladly, I do appoint the faid E, Franklin foie cxe- 
cutrix of tluvS my laft will.’' The teftatrix died in De* 
cemher I777> poflcflcd of more than fuiricient perfonal 
property to pay her debts, legacies, and funeral expences. 
Nicholas Stotty one of the legatees, was the heir at law 
of the teftatrix at the time of the date and execution of 
her faid will, and at the time of her death, and is now 
deceafed. Rd, Stott y anotlicr legatee, was the cldeft fon 
and heir at law of Nicholas Stotty and is alfo deceafed. 
W. Stott^y another fon of AT. Stott, was heir at law of 
Richard Stott, and died on the ad of Nov, 1809. The 
defendant is tenant in poilelTion and devifee of the houfe 
in queftion under the will of JF m, Stott, the heir at law 
of the teftatrix. The queftion referved was whether 
Elioo, FrankUn, the Icfibr of the plaintiff, did upon the 
death of W, Stott and AT. Stott become entitled, as de- 
vifee in fee under tlie will of Rebecca Stott, to the houfe 
in queftion ? If the Court ftiould be of that opinion, 
the verdift was to ftand : if not, a nonfuit was to be 
entered. 

G. Eden, 


1812. 

Den, 
Lrllee of 
Franklin, 

Trout. 
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if 

G. Edeny for the leflbr of the plaintiff, contended that 
(he was entitled to the houfe, as devifee in fee. In An^ 
drews v. Souihoufe^a) a devife of real ellate to A, for life, 
and after his decerJe to -B., charged with an annuity for 
life to C., was held to give B. a remainder in fee- 
Then the only queftion is whether tlie word effeffsy as 
here ufed, will carry the realty as well as perfonalty ? 
That it will do fo, if the intent be apparent, has been 
fettled in Doe v. White {b)y and Doe v. L'drichhury (c). 
And in this cafe the fame intent is apparent fiom the 
whole context ; for though the teftatrix begins with de- 
viling all her ejlate and effeBs in trull ; yet Ihe afterwards 
drops the word ejfatey and fpeaks of the whole of what 
(he had devifed to Elizabeth Franhlm under the words 
my faid effeBs fubjefting them to certain legacies ; 
among which /aid effeBs fliC deferibes her houfe in Walm^ 
gatey Torhy which flie devifed to her nephew W. S, at 
the dcceafe of his father, but without any words of limi- 
tation : and then flie gives all the refidue and remain- 
der of her faid cJfeBs to Elizabeth Fraiiklhiy her heirs and 
ajfgns for ever s’* which latter words plainly Ihew her in- 
tention to pafs the fee in the realty. 


Waltony contra, agreed that if there were a manifeft 
intention to pafs the realty by the word t^eBsy it would 
fo pafs ; but denied that fuch an intent was neceffarily to 
be colle£led from this will. Even the word ejlate is 
equivocal, if coupled with any other expreflion denoting 
perfonalty in its ordinary fignification ; as here the word 
effeBs : and though the ufe of the word ejlate with eJfeBs 
may Ihew an original intention to difpofe of her realty as 
well as perfonalty; yet in fa£l the teftatrix has only 
proceeded to difpofe of the latter, under the word effeBs. 
(a) 5 TVrwi Hef. 2 <)%. (i) 1 Eaft^ 33. (0 ii *90. 

She 
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She firfl; fpeaks of her efate and effeBs of which flie was 
pojpjfed^ (not feifi’d,) then flie fubjedls her faid cffeclsy (the 
word effcBs having been before ufed as well as ejlate^ 
which ftie had bequeathed^ (a term ufually applied to the 
gift of perfonalty,) to certain pecuniary legacies. It is true 
that amongft thefc, {he gives the houfe in queftion, which 
was the only real property {lie poflefled, to her nephew 
JVm. Stott^ the fon of the perfon whom flie deferibes as 
then dwelling in it, at the deceafe of his father. Then 
file aifo gives to the fame W. Stott 50A aSIic had before 
given the father anu liis daughter and to tlie furvivor lo/. 
a-year. And all the above legacies are direfled to be paid 
by Elizabeth Fraiiklm out of her if eels. If then the houfe 
is to be included in that term, it will ftand charged with 
the payment of an annuity to the very perfon to whom it 
is fuppofed to be immediately devifed. This fliews that 
file only meant to give her perfonal eftate to Elizabeth 
FranUitty charged with all the pecuniary legacies \ and it 
is found that the perfonalty is fufiicient to fatisfy all thofe 
charges* It is probr^blc that the teflatrlx tliought that (he 
had difpofed of all her intereil in the houfe to IV 7n. Stott 
in remainder after his fathcr^'s: death; but taougli the 
fee wo^uld not pafs by that devife, yet if it were not meant 
iobe included in the reficlue of her ifftBsy it would de- 
scend to liim as heir at law ; ar-d the defendant, as his 
devifee, would fl:ill be entitled to the houfe. 


18I2, 

Den, 
Lefl'ee of 
Franklin, 

agtiittft 

Trout. 


Lord Ellenborough C. J. The intention of the tef- 
tatrix is fo clear, and expreffed by fuch competent words, 
that it cannot admit of any doubt. She begins with 
giving to Elizabeth Franklin all her efaU and effe^s 
whatfoever and wherefoever ^jhaifie^^er is of what 
kind fioever ; and wherefoevety referring to police, more 

naturally 
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Den, 
Lcflce of 
Franklin, 

a-rihji 

Tkou r. 


iiaturally points to real property : thefe words then 
large enough to carry real property, unlefs reftrained by 
the fubfequent words. She gives all her eftatc and ef- 
fe6ls, See. which fhe is pojfcjjed of or entitled to upon 
trufl. She fubjefls all her Jaul efftcis*'* bequeathed to 
£. F. to the following legacies. All then which is after- 
wards mentioned flie confidered as fufliciently deferibed 
under the word legacies ; amongll which is the devife of 
the houfe in queftion to Nicholas Stott the father, for life, 
and at his deceafe to William the fon, for life : for faying 
that the fon (hould have the houfe which his father then 
dwelt in, at the dece.ife of the father, is an implied 
devife of it to the father ; though that is not material to 
be confidered, both being now dead. By this I get at 
the explanation of her meaning of the words effet'h and 
legacies^ as including realty. She only gives the father 
and fon, however, eftates for life in the realty. Then 
liaving given to Elizabeth Franklin all her ellate and 
efiefts, &:c. which (he was pofleiTcd of or entitled to, 
fubj 6k to certain legacies, by words competent to pafs 
the fee in the realty, and fhe wing that Ihe confidered 
the devife of a houfe for life as a legacy; and having 
only taken out of the realty the ellatcs for life to the 
father and fon *, fhe gives ** all the refiduc and remainder 
of her /aid ejftcls to Elizabeth Franklin ^ her heirs and 
nfftgns for ever thefe latter words alfo look to the 
realty, and pafs the fee. The cafes cited of Doe v. 
White, and Doe v. Lainchburv, arc confirmatory to Ihew 
that the word tffeSls is capable of embracing the realty, 
if fuch appear to have been the meaning of a teftator. 


Grose J. The intention of the teftatrix to pafs the re- 
mainder in fee in the houfe to Elizabeth Franklin is per- 
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Softly clciir : the laft devife males it fo. Conceiving that 
Ihe had parted witli her real and pcrfonal eitare by the word 
effcclsy fubjeft only to certain pecuniuiy legacies, and to 
llfe-eftates in the realty, llic gives all the rcfiduc and 
remainder ol her fa'ul t'ffccl.* to R. 1\ and her l)tiys and 
nfj'tgns fer ever. That is decifive to (hew that flic meant 
her to take the fee in the realty. 


i 812. 

Den, 
Dclice of 
Franki-in, 
againji 
Trout, 


I/E Bi.anc. J. There is no doubt that the word 
fgj'ccJs is fiinicient to pafs real eftate, il* it appear to have 
b('en ufed by the teRatrix in that fenfe : and the only 
fjueRioii is 'whether by tiie rcfiduary claiilc, giving all 
lire rcfulne and remainder of her faid elVecls to E. F.y 
her heirs and alhgns for ever, ihe meant to give all her 
real as well as pcrfonal cflects which Ihc Ivad not before 
dlfpolV'd cf. We muft colIe£l lier intention as to wliat all 
tlic refuluo embraced from the difpofition before made by 
her as to the particular parts. She begins, by giving all her 
pjlatc and tjjen^ whatfoever and wherefoever to Elizabeth 
Franklin in IruR, in the firR place, to pay her debts and 
funeral expenccs. 'Then dropping the word t^latey (he fub- 
jcdls her faul eff'uls bequeathed to E. E., to the legacies 
wliich/ollow ; amorigR wliich is contained a difpofition of 
the houfe in qucRion : in this fhc gives by implication an 
eilate for life to the father; and tlien ihe gives it to the 
I’on, without words of limitation ; by which the fon alfo 
took an cRate lor life only ; and then fhe gives all the 
reft of her faid cRecds to E. E. and her heirs for ever. 
The queftion is whether Ihc did not thereby mean to give 
her every thing in the realty which fhc had not before 
difpofed of ? , I fufpe<Sl indeed that flie thought fhe had 
given all her intereft in the houfe to the fon, by giving 
k to him in general terms after the death of his father; 

but 
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1812. 


Den, 
Lerttc of 

FRANKI IN, 
arainji 

Trovt* 


but flie ufes no words of limitation, and therefore he only 
took for life. But it is clear that (he meant to give by 
the refiduary claiife every thing that fhe had not before 
given ; and however we may fufpe£l that fhe thought 
fhe had given the fee in the houfe to the fon, yet we 
cannot give him that which flie has omitted to give to 
him. 


Bayley J. concurred. 


Poftea to the Plaintiff. 


Tucfefay, 

April 

Brok<*rs in the 
ufudl habit of 
buying and 
paying for, and 
of ftlliMg and 
foctiviiig the 
value for (i gar^, 
on fpcculation, 
in tlicii own 
namefi, and 
upon th( ir own 
judgment, fo! 
their principal ; 
fometimes, 
when the mar- 
ket was low, 
under an iinli- 
luitccl authority 
as to quantity 
and piirt; at 

olhci tim« under fpeciai inftra^ions to buy; but guided from time to time by fpeciai 
inOru€tions to felU and limited in iclpc^l ot price, and adviied trom time to time by 
their piincipal as to the probable rile or fail ot the market ; but keeping only a general 
account with their principal of the tarns advanced to and received for him, without ac- 
counting (cparalely <or each particular lot purchated and rc-fold ; may bind him by a re- 
fale of a paiticnlar parcel ot fugars belorc porchatc * and paid for in their own names, 
and lodged in their own waiehoufe, though lold under the price directed by their prin- 
cipal, for whom they t-^^c^ved the money, but afterwards failed. The general autho- 
rity of the brokers to fell, fo as to bind their principal in rtfpefl of the pnrehafer, being 
to becolitded tiom their general dealing, and not merely from their private irrUiu^iput 
as to the particular paicei of goods. 


Whitehead and Oihers againji Tuckett (a). 

F trover for 37 hogflieads of fugar, which was tried 
before Le Blanc J., at Lancajler^ a verdift was found 
for the plaintiffs for 3000/., fubjeft to the opinion of tbe 
Court on the following cafe. 

The defendant, a wholefale grocer at Brijlol^ employed 
Sill and Co., brokers at Liverpool., to buy and fell on his 
account great quantities of fugars. The greater part 
were bought on fpcculation for refale, and were refold 
at Liverpool, but fome were occafionally fent to the de- 
fendant. Sill and Co. ufually bought and paid for the 


fc) ! was favoured w:th fliit note by Mr. Mania 


fugars 
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fugars in their own names, and in like manner re-fold 
and received the purchafe-nionics in their own names. 
They did not draw upon the defendant for the particu- 
lar amount of each purchafe, nor rc^mit to him the par- 
ticular bill received in payment on each fale ; but there 
was a general ruiining account between them. Sill and 
Co. never had a general authority to buy for the defend- 
ant, but in each inllance received Iiis diredfions for fo 
tioing ; but when the markets M-erc low, they Iiad fome- 
times an unlimited authority a*^ to quantity or price. 
Previoufly to the tranfadiion which gave rife to the 
prefen t acl:ion Sill and Co. had not a general authority 
to fell at their diferetion, but received the defendant’s 
diredfions to fell on each occafion, and were limited as 
to price ; and upon tlie tranfadiion in qiiellion they had 
no other authority in general, than what appears from 
the letters hereinafter Itatcd. In May itlio 5 / 7 / and Ca 
bought in their own names 50 liogiheads of 5 /. Crof.v 
fugar of Envart^ Ruffon^ and Co., on account of the de- 
fendant, paid for them by their own draft, and reim- 
burfed thcmfclvcs by drafts on the defendant ; not for 
the particular amount of this purchafe, but on the ge- 
neral account running between them. The famples 
were fent as ufual to Sill and Co.’s olFicc, and remained 
there till the fale to the plaintiffs hereafter mentioned, 
and the fugars were removc<l from the warchoufe of the 
fellers to the warclioufo of Sill and Co. 

The following are cxtrcdls from th«? concfpoiidence 
between Sill and Co., and the dcicndant. Sill to 
Tuchity 7th July 1810. We attend to your inllruc- 
tions of felling i a 200 hogflieads of your fugar as foon 
as w'e can get 4/. to 5/. per cwt. on them, and having an 
order from C. E- Rau'UnSy of your place, we have fold 
Yol. XY. D d him 


1812. 

WUI I EHFAD 
ngiiuijt 
Tuckett. 
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WHITEIIkAU 

TuCKLTr. 


him forty hogfheads and two barrels, St. Lucia fugar, 
belonging to you, at 73/., payable by his acceptance at 
four months, which, truft will meet with your approba- 
tion.” Tuckett to Sill and Co., 9th Augujl 1810. 
«« We are in no hurry to part with the fugars under 
your care, but whenever your market fliould advance 
3^. above the prcfcnt price, you may fell the whole of 
the 5 /. Croix fugars (/?), bought in May lad, at 68/* 
ot 69/. ; on the bed terms to fafe men. ' Sill and Co. 
to Tuietty I ith Aiigujl 1810. We (hall not offer any 
more of yours for the prcfcnt, unlcfs the prices advance 
further.” Tuchett to Sill and Co., nth Augujl 1810. 
** By our B. Sykes's letter, to-day, we fee he is arrived 
at Liverpooly and that you have difpofed of five of our 
lots of fugar at 4/. profit, which wx are forry for, as 
our late intention was to hold every calk until the prices 
got much higher, which we are very confident will be 
the cafe within fix weeks. N. B. Of courfe you will 
not offer any more for fale till further inftruftions from 
BriftoV' Tuckett to Sill and Co., 27 th Augujl 1810. 

Our raw fugar market, though not brilk, continues 
to keep up, gives fome prices, and we are very confi- 
dent the price will continue to advance ; when you can 
obtain los. per cwt. on coft, we may be inclined to fell 
a few of our fugars. Though we arc poor, wc ar« 
willing to fufpend a little while longer, being very con- 
fident far better prices will be obtained by and by.” 
Tuckett to S/ 7 / and Co., 22A September 1810. Sugars 
we are not inclined to fell •'t prefent, from an undoubted 
opinion that tliey will foon rally again.” Tuckett to Sill 


(if) The Tugars in queflion were part ot the St. Cnix fuj^ars her* 
meationid. 


and. 
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and Co., 22d OBober i8io. Our filgar market is bri(k 
aad advancing. Could there be anjr poflibility of felling 
the St, Domingo cotfee at any thing like cofl: price ? 
Should the fugar market advance about 2s. higher, you 
niay fell any of our fugars, when coft price and ex- 
penccs can be obtained, to men of undoubted fafety. 
We fee by your letter tliat raw fugars are much fought 
after j and if you can get is. fu thefe three lots of St. 
Croix y bought in the fifth month, at 69/. 6d. you may 
let them go. The 38 hogfheads of AB.L., that you value 
at 71/. would bring here 74/. or 75/., we attend your 
reply. 

On the 15th of Oclober 1810 Sill and Co. fold the ^or 
hogfheads of St Croix fugar to the plaintiffs, at 69/. 
per cwt. j and an invoice was made out and delivered 
by Sill and Co. to the plaintiffs, headed as follows : 

Liverpooly loth month, 15th, 18 ic. Whitehead^ 

Whittky and lierdy Bought of James Sill and Co. 
50 hogflieads fugar, payment in three months and 
twelve days, equal to four months cafh.^' Then fol- 
lows a flatcment of the numbers and welglus, amount* 
ing to 6 j4^’. 2q. '^Ib. nett, at 69/., 2189/. 2 s. 4^. The 
plaintiffs duly paid Sill and Co. for thefe fugars, ac- 
cording to the contra£l 5 and afterwards, on their appli- 
cation, 13 hogfheads were delivered by 5 / 7 / and Co. to 
the plaintiffs, and by them removed •, namely, 3 hogf- 
heads on the aoth, and 10 on the 25th of OBober 1810. 
Sill and Co. did not inform the defendant of the fale of 
thefe fugars to the plaintiffs, nor of the delivery of thofe 
laft-mentioned, nor did they remit to him the putchafe 
money by them received from the plaintiffs. The re- 
maining 37 hogfheads continued in the wareheufe of Sill 

D d 2 and 
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i8i2- aiml Co. until their bankruptcy, when they were taken 
^ polTclTion of by the defendant ; and upon his refufal to 

:>ft deliver them to the phintiiTs, tliis action was brought. 
If the plaintiffs are entitled to recover, the amonnt of the 
damages was agreed to be fettled by arbitration at Llver^ 
pool. The quelUon for the opinion of the Court was 
whether the plaintiffs were entitled to recover ? il they 
were, the verdicl was *to ffand, or be entered for fuch 
fum as lliould be awarded : if not, a noiiieit was to be 
entered. 

Richarcljln^ for the plaintiffs. The queftion turns on 
the validity of the fale made by Sill and Co. to bind 
the dcfenchint, which queflion does not depend upon 
any nice or critical conltrudion of the letters Hated in 
the cafe; upon which it will be objeded that, as bc- 
tweoti 5/7/ and Co. and tlie defendant, the former had no 
competent authority to lell tiie particular fugars ; but it 
win be fiifficlent to bind tlie principal, if the agents had 
a general authority to fi'll for Jiim. [^Le Blanc J, The 
only quciVioii will be wlicther Si/l and Co. had authority 
to fell at the purticulav time ; for there is no doubt 
that the fugars were left in their hands generally, for 
the purjiofe of fale; though they might have been 
direded to hold their hands at the particular time.] 
’fhe public could not be aw^are of any reftridions as to 
time impofed by the letters which had paffed between 
them, nor wlnt were the views of either party, touch- 
ing the probability of gett! ig a better market by delay j 
but Sill and Co. were generally known as brokers en- 
'•gaged in the fale and purchafe of fugars in their own 
names, and in that charader the defendant permitted 

them 



IN THE Fifty-second Year of GEORGE III. 


,495 


them to have llic cullo^ly of tlie fiigjvs at tlicir ware- 
houfc, to difpofj of tl'-em, and receive the price in the 
iifiia] way of their bufinef and there as a running ac- 
count betwx'cn tlicin. This thtTcforc was not the cafe of 
a broker pledging tlie goods ;f his principal, fo as to fall 
within the exception ellabhihed by tlie c.ifc of Pattrfonw. 
Tajh (/;), wdiicli ha^ be^n confulcrcd by tlie Court as an 
anomalous cafe, d'fu' cafes of Georges^ 

Rahonc v. W ill'uims ihcw tb.at if a faclor be permitted 
to ad in hli own n nne wiili the goods of liis princi- 
pal, the buyer will be entitled to look to him as the per- 
Ion with whom he deals, and to claim the benefit of a 
fet off againll him. The fame docUlne applies wlicve 
one of fcver.il p^ntiierj, is permittovl to fell the parlner- 
fhip goods, or a fervant the gootls of liis matter *, not- 
w’ltlitlanding they e\(oed their authority, in the one 
cafe the malu.r, in the other the partners, are bound ; 
becaiifj the hJlers, ’oeing t*ntrufted with a general aiitho- 
riiy, it cannot be c\ reeled that a bona Ihle purcli.ifer 
fhonld be CAvne any jcllndlons whicli limit it; as is 
faiil in v. (cV). In /VuTC/ v. (c', 

it was decided ’ey the Court in the J:dl teiin, that 
where ^ brok^-r, ^v'.iofe I)uhncfs it wa^ tc* buy and fell 
in his own name, wms <mtf;db.di by hes principal with 
the appar^nit CfUitroI over ]ds> property, and fold it ; 
the principal was ccnicluded by lueli contrad : wdiicli 
cafe is in point, airi decKivc of the prefent. 


1812. 


Will! rnr^p 
ugair.Jt 

'i wciwfe I r. 


Scarlett^ for the defendant, contemded that the argu- 
ment for the plaint,! ftb afiumed what tlic cafe did noc 

(a) 1 Str/r. iiyS. (b) y Term Hep. ^$9* (f) In uc!is% 

^ 4 ) 10 Moil. 10^, (0 
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1812. warrant, viz. that Sill and Co. had a general authority to 

' ' fell, which was reftrained only by the letters ; whereas 

Whitkhead 

againjf the queftion intended to be railed was whether thefe 
Tuckett. conferred fuch a general authority as would bind 

the defendant. The diftinftion between a general and a 
fpecial authority is well known, and it may be ad- 
mitted that where a perfon is entrufted with the former, 
he may bind his principal by his a 61 :s, though exceeding 
his particular authority : as if a fervant who is employed 
generally by a horfe-dcalcr to fell his horfes, give a war- 
ranty with a horfe ; fuch warranty will bind the mailer, 
though the fervant had no authority to give it. But a 
broker has not fuch a general authority, but has a fpecial 
one only, in refpeft of each parcel of goods entrufted 
to him for fale : and then, according to Fefin v. Har^ 
rtfon [a)y unlefs he purfue fuch fpecial authority in the 
mode preferibed to him, he cannot bind the principal. In 
this cafe the authority of Sill and Co. was derived from 
the letters, the main obje£l of which, fo far from giving a 
general control over the fugars to Sill and Co., was to di- 
re£l and limit their condufl as to the difpofal of them : and 
the letter, {22d Sept, 1810,) which was that immediately 
preceding the fale, exprefsly ftates ** that the defendant 
was not inclined to fell at prufent, from an undoubted 
opinion that fugars would foon rally ;** fo that there was 
an exprefs prohibition to fell them on the part of the 
defendant. It will therefore be extending the liability of 
a principal further than it has been hitherto carried, to 
hold in this cafe, merely becaufe the famples were left 
in the hands of the brokers, and the principal employed 
them upon other occafions before this, that the afls of 
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the brokers, done in contravention of the reftriftions 1812. 
impofed on them, Oioukl bind the defendant. He then — — — 

VS^IU I FllEAO 

mentioned a MS. cafe in 1702 or q to the following 

Tuckeit. 

efFefl; ; A fervant was fent wdtli a horfe to a fair, with 
an exprefs order from the mafter not to fell it under a 
certain fum ; the fervant notwithftanding fold it for a 
lefs fum ; upon which the mailer immediately gave no- 
tice and brought trover againft the purchafer : and it was 
held that he might recover, bccaufe the fervant was not 
his general agent. 

Rtchardfoti in reply. The letters (hew that the fugars 
were left with Sill and Co., the brokers, for the purpofe 
of falc, which is enough to give them a general autho- 
rity ; and it matters not what were the intentions of the 
defendant refpedfing the time of falc. \w Piclenngy. 

BuJhj it did not appear that the principal had confeired 
any other power of falc than what arofe from the cir- 
cumltance of placing goods in the hands of a common 
agent for the purpofe of falc ; yet that was held fufli- 
cient to bind the principal. With rcfpc<!:l to the MS. 
cafe cited, that decifion may be admitted, without pre- 
judice to the plaintiils ; becaufc there the fervant was 
not a ptrfoii generally employed by his mafter in the falc 
of horfes. 

Lord Ellekborough C. J. This is an aftion brought 
by the plaiittilTs to recover the value of ceitain hogftieads 
of fugar purchafed by them of Sill and Co., who are 
brokers at Liverpool f which the defendant claims to re- 
tain as his property, as having been improperly difpofed 
of by Sill and Co., to whom he had entnift(‘d them f 
the purpofes of fale under a limited authority, wJiich tlicj 
D d 4 had 
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1812. had exceeded. Much of the argument in this cafe ha» 
turned upon the queftion whether Sill and Co. were in- 

WniTRUEAD 11- • 11 1 r 

veftod witli a general authority to icll the fugars : when 
lucKiiiT. queilion is difeufled, it may be material to con fi dor 

the diilinction between a particular and a general autho- 
rity ; the latter of which docs not import an unqualified 
authority, but that which is derived from a multitude 
of inilanccs ; whereas the former is confined to an indi- 
vidual infhance. Such was the diflinclioii which go- 
verned the decifion in Fe/i/i v. Harrijo/iy and in the hlS. 
cafe cited. Now in that fenfe of the term general autho- 
rifyy Sill and Co. were general agents ; for they bought 
and fold in a multitude of inilanccs in their own names, 
paid and received the money in their own names, and 
blended their accounts of receipts and payments, • witliout 
carrying each order to a feparate account with the de- 
fendant : and although there was a communication be- 
tween them and the defendant as to the price and time 
of fale, yet the world was not privy to that communica- 
tion, and had tliercforc no means of knowing that their 
general authority was controlled by the intcrpoficlon of any 
check. But even looking to the letters, I find nothing 
in them to contravene a general power of falc. There 
are indeed particular allufions as to the price ahd time 
of fale, byway of advice and inflrudlion; but I cannot 
find that they contain any general prohibition to fell, 
nor any abfolutc limitation of the terms on which they 
were to fell. In the letter of the pth of Augujly the de- 
fendant writes to Sill and Co. ‘‘ that they may fell the 
whole of the St, Croix fugars at 68x. or 69X. on the beft 
terms, to fafe men.” If tbefe expreflions are to be con-i 
ilrued into fo many reftridlions of the power of the 
brokers, it will follow that they were itot only limited as 


to 
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to price, but alfo as to tlie terms of falc, which accord- i8lE« 
inff to the letter were to be the bed, and as to the pur- 
chafers who were to be fafe men : and if in cither of 

Tuckett, 

thefe refpetfs the contract made by tliem diould fail, 
their principal would have a right to rejot^l: it. But if 
this could be done, in what a perilous predicament 
would the world Hand in rcfpecl of their dealings with 
perfons who may have fecret communications with their 
principal. 5)uch communications therefore muil not be 
taken as limitations of tlicir power, however wife they 
may be as fiiggcllions on the p.irt of the princip.d. In an- 
other letter the d^^feinlant, alluding to infurjnation wliich 
his houfe Irad received from 5/// anil Co., of their having 
difpofcd of fome lots of fugars, remarks that iliey arc 
furry, as tlieir late intention was to hold every cafle 
until the prices got much higher.” Now this is the very 
language of a perfon who had given his broker an autlio- 
rity to cxercife his difcrction upon the fnhjeiSl:, and not 
of one who might have repudiated the contrai^^ as being 
contrary to his in(lru£Iions. The fubfequent letter of the 
2 Jill of A igitj} to 5/7/ and Co. fl.ites, when you cm 
obtain lor. per cwt. on coH, wc may be incline I to fe ll a 
few of our fugars,” 5:c. This is a mere rommiinica- 
tion of fpcculallon and advice fioni ' p' jnc’iMi to the 
brokers, which prefumes a general autlioriiy in the brokers, 
with a defire, on the part of the principal, to direifb 
them in the exercife of it. The cafe of Pal.rf'.n v. Trjh is 
not involved in the dccifion of this : when that c.ifc 
comes direfliy before us, we fhall take occafinn to con-' 

Hder it apart. Looking then at this conefpondcncc, 

(which might perhaps have been more properly left to 
the confidcration of a jury,) we find that there was a fale 
of part of thefe fugars recognized iu one in fiance by tli^ 

defendant, 
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1 8 r t. defendant, and that fubfequently there was not any po> 

fitive prohibition againft future falc. Upon the whole 
Whitehead . * 

agai ift therefore, I think it muft be inferred that 5/// and Co. had 
Tuckktt. 

a general authority to fell, and that the fale made by 
them is valid. 

Grose J. I have had confulerable doubts on this 
queftion as the argument has gone on : I was inclined 
at firfb to think, from the letters dated in the ;:Tfe, and 
from finding the defendant confiantly fpeaking in them 
of felling at certain prices, that Sill and Co. had not a 
general authority to fell : but upon confideration I think 
the difcretion of the brokers was left very much at large 
in the bufinefs •, and when that is the cafe, it would be 
very dangerous to hold third perfons bound by commu- 
nications palling behind their back between a principal 
and his broker. I think therefore, under thefe circum- 
dances, that the principal was bound by the afts of the 
brokers. 

Le Blanc J. The plaintiffs are the vendees from 
Sill and Co. of certain hoglheads of fiigars, for which 
they have paid the value j the defendant is the perfon 
who employed Sill and Co. ; and the queftion is whether 
the Court can colle£l from the circuinftances ftated, that 
Sill and Co. had a general authority to fell ? In order 
to determine that queftion, I think the Court is not to 
look to the correfpondciice as it relates to this particular 
parcel of fugars only, but as *t is connefted with all the 
circumftances of tlie cafe. It appears then that the 
goods were left with Sill and Co. for falc 5 and although 
they had not a general authority cxprefsly given to them 
by the letters, yet that in many inftances they bought 
3 and 
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and fold for the defendant in their own names, without 
making any fpecific appropriation to the feparate ac- 
count of the defendant either of the monies received in 
refpeft of fuch fales, or of the monies expended on fuch 
purchafes. Thus they appeared aiding as general agents 
for the defendant ; and upon one occafion in particular, 
(already alluded to by my Lord,) when the defendant 
received intelligence of their having fold a lot at a lowe# 
price than he intended, inftead of repudiating the bar- 
gain as contrary to his inllruilions, we find him indeed ex- 
preflinghis forrow thereupon, but acquiefeing in that which 
had been done. Can theCourt then fay, after thefe inllanccs 
of general authority exercifed over the goods of the prin- 
cipal, that in this particular inftance tlic authority of Sill 
and Co. was controlled, fo as to invalid itc a fale made by 
them to a bona fide purchafer 1 I think it cannot, but 
that under the circuniftances we mull hold the defendant 
to be bound by the general authority thus given to Sill 
and Co It is unnccefi'ary to enter into the quellion 
whether an agent who exceeds his authority can bind his 
principal. 

BaylW J. I think the only coaclufion to be drawn 
from the fafls Hated is that Sill and Co. had a general 
authority to fell, and that it would be a fraud on the public 
to hold otherwife. Sill and Co. were common brokers 
for the falc of fugars ; and if the defendant fullered 
them to buy and fell tor him in their own names, and 
thereby to hold thcmfelves out to the world as the 
owners of the goods, he mud be taken to have given 
them a general authority. There was nothing to defig- 
nate him as the owner ; neither the bills of fale being 
.in his name, nor the price of the goods fold orpurchafed 
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carried to his leparate account : fo that in all refpefl^ 
5/// and Co. appeared as the owners. If therefore they 
have abufed the confidence repofed in them, the defend- 
ant, who entruflcd them, and not the plaiiitills, the in- 
nocent purchafers, iniift fuiTer for it. I agree, therefore, 
that the plaintlfls are entitled to recover. 

Per Curiam^ Poftca to the Plaiiitifls. 


Bathe and Another againjl Taylor. 

was an action by the indorfee of a bill of e?r»- 
changc rg^drXi ihc acceptor, in wide]* d-.cl.vra- 
tion ll.itc-d tlidt tl\e bill w'as ilravoT ]-»y /^i.r-rr on the 
>‘f A\v;\\l\ 18 IT, Gi that dati:, dire v I .! tlie de- 
fcnd’iii 5 rcouiii--g i im, two moiitl/, a; d. to, tu jviy 
to tliC oni'*r of him A. .Z.v/Vvr, 60/. xot., v.i»uo loceivod; 
which the deiondant on tlie i.nne day acCv'iJL.vl, and 
which bill LrJ^or oJtci wards iiidoricd to U and 

Pyrcy wdio iiidoriod it to ij»e pLiiiilld'h ; of all which the 
defeiulant had nolico, and thcixby L.'^amc Ihblc and 
promlfcd to pay it, txc. 'j'hcrc was a fecond count, al- 
leging the inJorknient of tlie bill by Lt'dp^cr to the plalii- 
tifis ; and there were alfo the money counts. At the 
tilal belurc IaOxA Ellcnboroir^h C. i. \i\ London y the de- 
fence fet up was tlrat the date of the bill was altered 
after it had been accepted. For that purpofc Ledgery tli© 
ilvawmr, was called, who proved that he had drawn the 
])ill on the xft of Augujly which veas the original date of 
it when it was accepted by the defoudant, and returned 
to Ledgci'y in payment of a debt due to him from the de^ 
fendant ; that he, Ledgery kept the bill in his delk, till 
about three weeks afterwards, when he iirfonncd the 

dcfqndaut 
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uerjiulant he either had or would alter the bill to 
the. 2 1 II, by Vvliich it would fall due 2o days later ; that 
he did accordingly alter the bill, and that the defendant 
thanked him for if, though he had not defired him to do 
fo. In^Jg.r fintluT (aid tlvat lie had not dealt with the 
bill in any refpecT: before the alteration; and that he 
afterwards huiorfed it to lVorh‘y and Kyre^ who in- 
doried it to the plaiiitliTs. It was thereupon objeeded 
tli.it the plainliir lliould be nonfuited : but the cafe of 
KcrfLjw X. Cjx{ii) liavlng been cited to fliew that an 
aiLciMtioii bona I'uk* with tlie coiifent oJ tJic original 
parties on the bill, would not vicLite it, or make a new 
Itamp necelTny; and it being contended that no new 
llamp was ncccllary in this cafe, as the alteration waft 
nuuK befon' it wa , put in chculatloii; his Lordihip per- 
mitted the idaintiiFs to take a verdid, hut referred the 
point. 

In tlic kill teim Jervis obtained a rule nifi for 
entering a non fait; (uilinguifhing this from KerfJjaw 
V. CoSi bec.mfe tlic alteration made was in conformity 
with the origln.il intention of the parties, and to rectify 
a mere n'lldake in tlie form of drawing the note : and 
ieferriag to Mujlcr v. Bonier uir: Nii}?Gl 

CarJiciU V. ALn lin (V), ]V iljln Jnjlicc (/'), anti Knill v. 

Willi^i^n\ (/), to Ihcw that any in.iteiial alteraiiun of a 
bill after if is circulated makes it a new bill, and requires 
anew h.nnp; and here, he contended tint the accept- 
ance of tlie bill by tlic defendant, and the return of k 
to the ilr ivvcr, was a circulation of it in its original form- 
er) 3 ^ 0/246. (/') 4 YV/m AV/>. 3:7. 

(0 5 Tcn,^ 537. (.V) n 190. and 1 C.ih.y. xY. A Caf. 

{r) Btjy'cy on Billit 24. «. ( f ) 10 aU- 
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Garrow and Abbott now fliewed caufe againft the rule, 
and infilled principally that the bill could not be con- 
fidered as having been put in circulation while it re- 
mained in the hands of the drawer ; and that it was com- 
petent to him, with the confent of the acceptor, to alter 
it while it fo remained with him, and before he had dealt 
with it. Till Led^'r^ to whofe order it was made pay- 
able, had indorfed it, which was not till after the altera- 
tion, the bill was wholly inoperative againft the c:rccptor; 
and while it continued in the drawer\s hands, it was of 
coiirfe inoperative againft him : fo that before the altera- 
tion, the bill had no legal effedl againft any perfon. If 
the mere ufing of the ftamp were fuflicient to raife the 
obje£lion, then it would equally avail if tlie drawer, after 
having put the bill into the hands of his clerk or banker 
to prefent it for acceptance, had immediately and before 
the acceptance recalled it, for the purpofe of giving it a 
new date. [Grofe J. Can this be faid to be the fame bill, 
which was originally accepted ? that is my difficulty.] 
The ftamp might as well be fiiid to be ufed as foon as the 
drawee has began to write his name ; but could not the 
date be altered by confent before he had fmiftied his 
fignature ? \Bayley J. In that cafe the contrafl ^would 
not have been complete before the alteration. 

Jervis and Selwytij in fupport of the rule, after refer- 
ring at large to the cafes before mentioned for the prin- 
ciple on which this objeftion was founded# faid that the 
objeflion upon the ftamp lav. s was the ftronger fince the 
aft of the 31 3. r. 25./. 19., which prohibits the 

ftamping of any paper after any bill or note, &c» 
(liall be ingrofled or written thereon j and the aft of 

the 
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the 48G£'0. 3. c. 149. /.II, 12, 13., which prohibits 
even the acceptance, as well as the reifTue of any bill 
or note, unlefs it be firft duly (lamped. The alteration in 
queftion was not made for the purpofe of corrc£ling any 
miftake, and in ainrmancc or the original intention of the 
parties, as in Kerjha*iu v. Co,\ (tf), and Cole v. Parkin (^), 
but for the new purpofe of giving the acceptor further 
time ; and therefore it comes exprefsiy witiiin the cafe of 
Knill V. Williams (c). The alTent of the acceptor cannot 
make any diiFerence in rcfpe£l to the (lamp [d). 

Lord Ellenborough C. J. When this cafe came 
before me at ni(i prius, my doubt was not fo much upon 
the diredl meaning of the words of the (lamp afls, as 
upon the cafes which I then fuppofcd had put a qualified 
conftru<flioii upon them. If I had followed up my ori- 
ginal impreflTion, tliat after the inftrumcnt was once 
eftedlcd, and had iflucd in a perfo£l form from the 
drawer to the acceptor, by whom it had been returned 
with his acceptance to the drawer, it could not be al-*' 
tered, I (hould have done right \ for then it was a bill of 
exchange ; it was transferable ; and fo it was even while 
it continued locked up in the defk of the drawer. J 3 ut 
after it, had been decided in KerJlja*iv v. Cox that the 
drawer might, in furtherance of his original intention, 
and with the confent of all parties interefted, infevt new 
words, (or order), in it after it had been circulated ; and 
after it had been held in Cole v. Parkin that a mifrecital 
of a certificate of regiftry in a bill of fale of a (hip might, 
by like confent, be correfled, fo as to give it an efFedl 
which it had not before; it occurred to me that the 

( 0 ) 3 £ fp . N , P . Ca /.% 4 ^. 0 ) 1 % Eafi , 471. 

10 Maftt 431. {d) Hill V. Patient 8 Eaft, 373 . 
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principle of thofe cafes might be extended and applied 
to the cafe before me, while the bill yet remained in the 
hands of the drawer, for whofc benefit the acceptance 
was given. And if it had been left to the jury to fay, 
whether the alteration was not made in purfuance of the 
original intention of the parties, and they had fo found 
it, there might have been feme queltion in it. But upon 
looking into the cafes, I cannot fay th^t jftcr the drawer 
had thus kept the bill for 20 days in his porv. fTion, he 
had power to alter it without a new (lamp ; for he had 
in the mean time put it out of his own hands into the 
hands of another to get it accepted, and it was too long 
after keeping it 20 days to give it a new operation by 
altering the date. 

Crosz J. There is no doubt th^it this was in its ori- 
ginal formation a good bill j and it never was intended 
that tlic fame ftamp, after having been fent out with one 
bill, fiiould be ufed for another bill. Can I fay tliat the 
firft was wafte paper? 

Le Blanc J. This quefllon docs not turn upon the 
aflent of parties to the alteration of the bill, but upon 
the confi.ru£lion of a revenue law, according to which 
there can be no alteration of a ftamped iiiftrument after 
It has been ufed for one purpofe. The queflion then is 
whether the bill fo altered was not a new fecurity, a 
fubflitutioii of a new contrail in the place of that which 
the parties originally made ? The bill drawn by Ledger 
was accepted by the defendant for a debt which he owed 
to Ledger; and even while Ledger kept it by him, it was 
a valid inflrumcnt and fecurity, jufl; the fame as if it had 
been a promilfory note given by the defendant to Ledger 

for 
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for value received. I^edgcr kept it for twenty' days,, and 
then, intending to favour the defendant by extending the 
time for demanding the money, he altered the date from 
which the bill was to run from the ill to the 2ift : this 
was a fubiHtution of a new bill for the okl one, giving 
him the further time *, and not a corredlion of a miflake 
in drawing the original bill, of which there was no evi- 
dence : it was rai extenfion of a prior vrdid fecurity, 
and fo intended to be at the time. The cafe of KerJJjmu v. 
C^.v, tried before me when fitting for Lord Kenyon at 
Guildhall^ hrll appeared to break in upon the general 
rule ; but there was evidence there that the bill was 
originally intended to have been drawn payable to the 
order of the defendant *, for he had inltaiitly indorfed 
it over to the plaintiffs, without adverting to the oiniinoii 
of the words or order; and when the millake was dlf- 
covered the next day, the bill was immediately brought 
back to be altered, and the millake was corredted by 
die confeiit of all parties : and this was ruled by me 
to be fulllclent, upon the ground that it was altered to 
make it confiileiit with die original intention of the par- 
ties. And when the cafe was afterwards brought before 
the Court upon a motion to enter a noiifuit, when, I think. 
Lord Kenyon was in court, fiich an alteration was held 
to be allowed by the flamp adls \ having been made 
merely for the purpofe of redlifying a millake in draw- 
ing the bill contrary to the intention of the parties at 
the time of making it. This is all that was determined 
by that cafe ; and it is not to be pulhed further, 

Bayley J. The utmoft extent of the principle efta- 
blifhed by KerJIjaw v. Cr?.v, and Cole v. Parkin^ is that 
where an inllrument on Ramped paper has at firfl: 

VojL.XV. Ee been 
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bceu drawn by miftake in a form not according with 
tlic iiiteiition of the parties, it may be corrected without 
a new (lamp ; but if the parties have altered their 
original intention and make a new inftrument differ- 
ent from that which they originally contemplated ; there 
a new (lamp is neceflary. This is the principle exprefled 
in all the cafes, and particularly in Majler v. Miller. 
Now here, there was no correcStion of a miilake ; for it 
w^as originally intended to be a bill at two months from 
the ill of Augtijly and the defendant accepted it as fuch : 
that then was an ijfuing of the bill, and is the fame as 
if the defendant had drawn a promiflbry note of that 
date and given it to Ledger as a fecurity for his debt. 
When Ledger drew for the amount of his debt on 
Ta^lor^ and Taylor delivered back the bill to him with 
his acceptance, that made it a perfeft bill, and an 
available fecurity. If Ledger were afterwards at liberty 
from time to time to vary the fecurity, by bringing for- 
w'ard the date, that would be enabling him to make a 
new bill from time to time without a new (lamp ; which 
he cannot do by lavr. 


Rule abfolute. 
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Fenton and Another, Aflignees of R. and T, 
Rbnnards, Bankrupts, againji Pearson and 
Another. 

F trover, brought by the plaintiffs, as affignees of 
R, and T, Remiardsy bankrupts, to recover certain 
linfceci, Rujfta mats, and linen bags, of the value of 
1072/. I1J-. ; which the plaintiffs, in their declaration, 
alleged to belong to them, and to have been illegally con- 
verted by the defendants to their own ufe; the jury 
found a verdift for the plaintiffs for 1072/. ii.f. at the 
trial before Lord Ellenborough C. J. at Guildhall ; fubjeft 
to the opinion of this Court on the following cafe. 

The plaintiffs arc the affignees of R, and Renmrds^ 
who were merchants and copartners, refiding at //////, in 
May 1810, and were duly declared bankrupts in February 
1811. The bankrupts, previous to June 18 ro, ordered 
Brandt y Rodde^ and Co., merchants at Archangel^ being 
then domiciled fubjeds of the Emperor of RuJJiay to 
procure for them a quantity of linfeed, to be fhipped for 
their account and rifk ; and fhortly after fending fuch 
order, the bankrupts, for the purpofe of bringing the 
linfeed to England^ engaged by a charter-party in their 
own names, as freighters, the fliip Juno to fail from the 
Thames in ballaft to Archangel y and on her arrival there, 
receive a cargo of linfeed in bulk and bags, wdtli mats 
for dunnage, to bring the fame from thence to Hully and 
there deliver her cargo to the freighters, their agents or 
affigns, agreeably to the bills of lading. By a licence 
duly granted on the part of his majeily, dated thtf aad of 
£ e a 
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A traJing li- 
cence from tlie 
Clown to Jhitijh 
mcichant*. to 
fend a Ihip in 
bail.tfl to an 
enemy’s poir, 
tbere to receive 
and Ioa(> .1 car- 
go, and ill! pore 
it into this 
count ly, by le- 
galizing the 
piucbafc by the 
lul)jcO, lega- 
lizes ihe Tile 
hy the enemy, 
and impliedly 
legalizes the 
vendoi enemy’s 
right to Hop 
the goods in 
tranfitu after 
their arrival in 
poi t here, upon 
the interme- 
diate infolveiicy 
ol the vendees, 
after a part 
payment only, 
(which was of- 
fcied to be re- 
iunded)and alfo 
to employ an 
.igent heie for 
that purpofe : 
and Inch agent 
hviving pollcirecl 
himfelt of the 
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dees cannot re- 
cover from 
him the value 
of them ia 
trovei. 
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June il'ioyn), it \va i permitted to Mcflrs. Srhroder :!Ln4 
Homnnydup agents, on behalf of thcm.felvcs and othcriir/-' 
ti//j and ncutr:J merchants, tliat tlie faid fliip Jnno might 
proceed in ballad to Auhangtly or any other port in the 
White Sen j there to load a cargo of fiich deferibed goods 
as flic was afterwards in faft laden with, and to proceed 
with the fame to a port of the United Kingdom. Witli 
this licence the Jnno proceeded to and arrived at Arch^ 
angel in Aiigujl i 8 iO, where flie received on beard the 
linfeed, bags, and mats in (jueftion, (the bags containing 
part of the linfeed, and the mats having been put cn 
board for dunnage,) for Brandt^ Roddr, and Co., wher 
are natives of llamhmghy and have one houfc of trade 
there, and another at Archangel ^ and who drew bills on 
MciTrs. Rennards for the amount thereof. On the 9 th 
of S'pfenihrr hdlowing Brandt y Roddcy and Co. tranf- 
rnitted to Meffrs. Rennnrds an invoice of the cargo, in- 
titled An invoice of the following goods, bought by 
order and for account of hTclIrs. Rennards, and fliipped 
at their rilk on board the Jnnoy bound for The 

invoice was accompatiied by a bill of lading for the 
whole cargo as flopped by Brnndty Roddcy and Co , de- 
liverable to their order, and indorfed by then?. The 

(^) '1 In* ttrms oi the licence, vhVIi wai fl.Ued fiioitly in llic 

p.il't, vvtit “ lor pt.! mil rtn<r tin Ihip y"?/'?, ol .ihoiU i Ro ton'll fvc. Iicur- 
injXnny except the french^ to proceed in ballad from the port of 
JLoi.Jon^ i c.m any port iioith of the .Sr/’Ca//, to Aychjr^c^, or any 
r>thc-r p(»it in ll.c .S’,’.?, there to lead a cn»j?oof fuel) guods as 

permitted hy law t«) be imporlrd^ (except flock fiHi and fifh oil,) 
and to proceed with tin- fame to u poit «>r the United Kir;jdom • the 
madcr to be peimitted to receive his fiei^lit, ind depait with his vcHcl 
and cow to any pent tiot blockaded ; nolwith'ftandinjj all the docii- 
irients which accompany the ihip and cargo may rcprelcju the tame 
to be ded lied to any other ncutial or hoftile port, and to whofoever 
f«ch property may appear to belong,” &c. 

Jfd/t§ 
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Jam arrived at Hull with the goods in cjiicftioa on board 1812. 
heron the 6 i\\ oi Dece mb er 1810, when the defendants ^ 

JiyroM 

dirc(?l:Jy flopped the cargo as in tranlitti • the captain agcnnjl 

. . . * . PlCAUSONi 

being then gone on fhore witli tlie Ihip’s papers to 
Mellrs. Reunanis. 'Ehe captain delivered the papers to 
Meflrs. Rc'u/mrflsy who enteied the cargo at the cuftom- 
houfe, and received a cufloni-lioufe order for landing it ; 
but the defendants previoufly pofleffed themfelves of the 
cargo ; having allb, after the veflel’s arrival, and after 
l\Ieirrs. Rt-fuiards had obtained their faid order, made an 
entry at tlie cuflom-houfe in their own names, and re- 
ceived a hniilar order for the landing. The plaintiffs 
♦leniandcd the cargo of the defendants before tlie aclion 
brought, but tlicy refilled to deliver it up. Meffrs. 

Remuirdsy before and at the time of the Ju/io^s arrival, 
were infolvent, and fliortly afterwards executed aiiaffigu- 
ment of their property in a general trull ilced, and had 
diflionored all the hills, except one for 406/. 13/. 
drawn by Brundty RuJdt’, and Co. for the price of the 
cargo. The defendants were, and afled as, agents lor 
Brandty Roddcy and Co , as far as they lawfully mlghti 
under the circumllances, be agents for a lioiiie of trade 
in RuJJiay between which country and Greiit Bt^tain 
there then fubiilted and Hill fubfills an open w'^ar. Of- 
fers wx're made by the defendants before the aclion was 
brought to refund to Meffrs. Reiwardsy tlicir truflces and 
affignces, the amount of the faid bill for ^o()L 13/. 4<^/. 
drawn for part of ilie price of the goods, wdiich Meffrs. 

Raniards had paid before their ai rival ; and to Meffrs. 

RfJiJiards aiid tlicif trullccs, to divide the cargo in the 
fame proportion as the arnount of the bills they had paid 
bore to the whole invoice price ; wdiich otfers w^re 
^efufed. If the plaintiffs were entitled to recover the 
E e 3 value 
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value of the cargo in queftion, the verdifl was to ftandj 
if not, a nonfuit was to be entered. 

Ctirwoodf for the plaintijfFs, admitting that fince the 
cafe of Bohtlingh v. Inglis (a) the delivery of goods on 
board a fhip chartered by the freighters did not prevent 
the right of the vendors from flopping the goods in 
tranfitu on the infolvency of the vender's freighters j 
contended that the vendors in this cafe, being alien ene- 
mies, could not authorize a fubjeft of this country tC5^ 
flop in tranGtu on their behalf j and that fuch their ge- 
neral difability was not removed by the licence granted. 
Without the king’s licence in time of war, it is a mifde- 
meanor in a fubjefk to trade with an enemy ; and the 
fubje6ts of a hoftile country are confidered as outlaws in 
regard to civil rights. Littleton^/ 196. &c. in treating of 
perfons difabled to fue, clafles outlaws and aliens to- 
gether, which latter Lord Coke confines to alien enemies ; 
and he ftates a fpecial licence to fue as one of the means 
of remitting the difability. The queflion then is whe- 
ther the licence here ftated can have that efTeft ? There 
is no cafe where a licence can be extended beyond the 
fair import of the words ufed. Suppofe, inftead of 
flopping the goods in tranfitu, the vendors had brought: 
an action for the price of them \ to which it was pleaded 
that they were alien enemies ; and they had replied that 
they had imported the goods by the king’s licence ; 
would the production at the trial of a licence to other 
perfons to import the goods have (hewn a right in the 
vendors to import them ? It will be faid that the licence, 
being to import goods from an enemy’s country, muft 

impliedly 
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impliedly licenfe the enemy’s traders to fend them hither : 
but every fuch licence, being an exercife of llridf prero- 
gative, fuperfeding the ordinary rule of the common law, 
mufl: receive a ftri6l conftru£lion : and where the licence 
does no more than remit to a fubjeft the difability of 
trading with an enemy, in favour of the fubjcdl, it can- 
not fairly be taken to extend the benefit in favour of th<j 
enemy alfo. The Court of Admiralty liave indeed in 
feme late cafes conftrued thefe licences v/ith great lati- 
iude j but that has not been adopted by this Court. 
The confignees of goods are entitled to the poll'eirion of 
them as againfl all but tlie coniignors (^ 2 ), where the lat- 
ter have a right to Itop in tranfitu : that right tlicn, being 
fuperfeded in this cafe by their condition as alien ene- 
mies, could not be conimunicatcd to their agent, whofe 
pofl'eflion, derived througli tliein, mu ft therefore be 
wrongful. 


4^3; 

1812. 

Fentom 

againj} 


Marryut^ contra, h is not necelTary for the defendant 
to contend for the implied extenhon of the licence to the 
right of fuit ; for whatever be the coni Ire of it, the 
plaintiffs have not made out their title to r# cover the 
goods out of the hands of the alien owners thcmfelves. 
In an extended fenfe however, the licence, by autho- 
rizing the bankrupts’ agents to purchafe the goods of an 
alien enemy, neceffarily authorized and legalized the faie 
by that enemy. The objeft of the licence was to pro- 
cure the goods by purchafe of the enemy, and it would 
have been an abufe of it to apply it to any other pnrpofc. 
Either, tlien, it authorized the contra<Sl: of purcliafe to 
^hich the enemy’s trader was a party, in which cafe it 


Davis V. JamSi j Burr, 2680. Da-wa v. Bak, 8 Term Bep J30. 
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neccflarlly authorized him to fell and receive the price, 
or otherwife to re fume the pollcflion while in tranfitu, as 
in all other cafes of confignment; or if it did not autho 
rize the falc in the enemy’s country, then the confignce-s 
can have no title at all to the pofleflion, and the plaintiffs 
can only recover by the llrcngth of their own tide. The 
legal and honeft cfFecfl; of the licence, however, is to 
legitimate the trade : and if it be iiot a licence to the 
Britj/Ii fubjcf^d to purchafe the cargo upon lI.^' terms of 
honeft dealing between man and man, il is an inftru- 
ment of iraud, anfliorizing a Brififh fubjed, under pre- 
tence of purcliafiiig a cargo, to defraud the owner of 
his goods. There can be no rule of law incompatible 
with common honefty and found policy. It is true that 
an alien enemy cannot fue in our courts ; but if brought 
into court as a delendant, it has never been decided that 
he may not defend his property, real, perfonal, or mixed, 
from wrong and robbery, as he may his perfon from 
lawlefs violence. An alien enemy has a right to hold 
property until he be difpoffcffod of it by the crown, and 
even the king cannot feize his property or debts without 
an oflice found. The cafes on this fubjed are collcdcd in 
1 Com, Dig, tit. AUefiyC, 3, 4. and in The ALtorney^Geneml 
y, Wcedcm [a), [Lord Eil^'nhorough C. J. It occurred to 
me at one time that the defendants might be confidered as 
as liaving ftopped the goods in tranfitu for the benefit of 
the crown \ if the authorities which Ihew that the crowji 
has no title till oflice found do not rather make again ft 
that defence.] This importation was made by Bnlifh 
fubjeds, and not by alien enemies ; and it is found that 
the defendants ftopped the goods for the benefit of the 

{a Parker f 267. 


aliens 
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jtliens. [Lord FAlenhorqiigh C. J. But though they ftop- 
pcd the goods nominally for the aliens, yet if the king 
would have a right to feize them wlien ftopped, the 
ilo]')pagc would in be for his majelty’s benefit- 

Bayley J. Why may not the right of the king be ufed 
for the benefit of the aliens as againd the plaintilf**, who 
have no juit claim againll them?] The king alone 
can defeat the poilelTion of the alien enemies ; they Jiave 
a cjualified pK)povty till dcvelled by the crown : they 
have an aOual polleflion, which the plaintilfs can only 
recover from them by iliewing a preferable right in them- 
felves to tlK‘ goods. If tlie aliens had even brought an 
aclion for the pr ce, they would only have been fubje(!:l: 
to a tempcu'ary difibility to fue during the war : they 
cannot, tru‘rcfoic, be In a worfe condition by liaving got 
pollbUion of the goods : yet if the plaintiffs can recover 
in this aclion, ii will op»*rate as a perpetual transfer of 
the propeity, [liord lilhnhorottgh d'he plaintiffs 

recovering pofToffion of tlie goods in this aftion would 
not aflccl; the right of the aliens to recover the price of 
them upon a peace. Lc Blanc}, Suppofe the owners of th» 
goods had embarked wdtli them in the fame fhip, retain- 
ing thcaclual pofleflion of them ; could the plaintiffs have 
recovered the value from them without paying the price 
The bankrupts had no property in the goods except what 
they had acquired by their contrail: with alien enemies, 
all trading with wliom is illegal exeept by the king’s 
licence ; and it would be contrary to the king’s intention 
in granting this trading licence, that the bankrupts 
fliould entitle thcmfelvcs to the polTcflion of the goods* 
even as againft the aliens thcmfelves, without paying for 
them. 1 hen as to the part payment for the goods by 
^hc bill for 406/. 1 3 ^ 4^., that was held in Fei/c v. 

Wray 
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1 8 f 2. Wray (a) not to take away the vendor’s right to flop iit 

„ tranfitu for the remainder of the price : befides, thfif 

Fenton ^ ^ 

agaiujt part payment was offered to be refunded^ 

Pearson. 

CurwQody m reply, obferved that the right of the 
crown upon office found could not vary the queftion be- 
tween the parties in this cafe, as no office had been 
found : and that the intervening bankruptcy precluded 
all imputation of fraud and difhonefty in the tranf'^iSlioiiy 
and reduced Ft to a mere queftion of legal right : as the 
aliens, upon a peace, would be entitled to (hare the 
bankrupt’s effedls equally with the other creditors- 

Lord Ellenbo rough C. L The crown does not 
give to any man a roving commiflion to fteal from or 
defraud even its enemies of their property : if it autho- 
rize a fubje£t to buy goods from an enemy, it muft be 
taken to authorize the enemy to fell them. The alien 
enemy, therefore, has a right to ftand in court as defend- 
ing a legal contract for the fale of his goods, authorized 
by the king’s licence, with tfie power incident to fuch a 
contract : and I ftiould be afliamed to be the fubjedb of a 
country which fliould be fo bafe as to hold out a |ure to 
aliens to fell their property to its own fubjefts, and then 
enable the vendees,, as foon as the property was thus* 
brought within their grafp, to feize and apply it to their 
own ufe, without paying the owners for it. The king 
has granted a licence in thefe terms. — He permits the 
(hip JutiOy &c. (His lordfhip read the licence before 
ftated.) Then giving the bankrupt traders the benefit of 
making them privies to this licence, which is addreffed 


Uy 


(a) 
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to Meflrs. Schroder and Homan^ on behalf of themfelves 18 iz. 

and other Briiip and neutral merchants; and giving — 

them the benefit of a licence to purchafe goods of ngainfi 
the encmy^ which I prefume was the purpofe intended 
by the licence ; though if conflrued according to the 
ftri£l letter of it, it is not a licence to buy, but to load 
a cargo ; but fuch a conftru6lion would outrage com- 
mon fenfe, and therefore I confider it as a licence to 
them to purchafe the goods at Archangel^ or other port 
in the White Sea^ and to contrail with the enemy for 
that purpofe ; then it legalizes the purchafe and con- 
trail: with the enemy; it gives to both parties the be- 
nefit of the contraft ; it therefore authorizes the ven- 
dors to flop the goods wliilc in tranfitu for fecuring 
payment, and for that purpofe to employ an agent in 
this country on their behalf. Any other conftruftion of 
the licence than this would be liolding out to Europe 
that this country would allure foreigners by the king's 
licence to fend their goods to this country, and then 
take the goods without paying for them. 


Grose J. The king's licence cannot legalize the pur- 
chafe on the part of the fubjedi, without legalizing the 
fale by the alien enemy. 


Le Blanc J. Here the alien enemy does not comep 
into court to fue for the price of the goods ; but the* 
plaintilFs infift that they have a right to take them away 
from him without paying for them : but I agree that if 
the licence legalizing the importation of the goods int<^ 
this country from an enemy’s port, where it muft bo 
prefumed they can only be obtained by purchafe, legalize 
tlic purchafe there by the fubjedl, that neceflarily le- 
galizes^ 
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galizcs the fale by the enemy, and that impliedly le-^ 
galizes his right to flop the goods in tranfitu to fecure 
payment on the infolvency of the vendees. 


Bayley J. agreed. 


Poflca to the Defendants. 


A} 'll iSdi. 


Scott and Others, Afiieneos of G. M. Jukes, 
J. Langjley, and E. Jukes, Bankrupts, againjl 
Franklin, 


A bankc' lus 
A lien for thc 
amount of Ins 
balance upon 
money fecuii- 
tics paid in by 
•K ruilomer on 
his tunning ac- 
coiinr ; anti the 
banker’i) af- 
fijrnee*!, after 
his bankruptcy, 
may Uic the 
drawer ol one 
of thofe fecuii- 
ties, made pay- 
able to bcaicr, 
who defended 
the Action on 
behalf ol the 
cuftomer, and 
may recover 
againft fuch 
drawer the 
amount of the 
balance; and 

this., notwiih- 

ftanding an 
offer m.'de to 
the aUlgnees on 
the part ol the 
cuflomer before 


^J^'nivS Wiis an aCllon of arrumpfit, in which the pl.iin- 
tifls declared as afTignces of tlie ellate and 
ciTcfls of G. M, Juhesy J, Lariglry^ and E, Jul'cSy* 
againfl the defendant, and flatcd in the firft count, Thar 
the defendant, on the 8th of June i8io, drew a draft 
or order, in vinriting, for the payment of money, com- 
monly called a cheque, on MefTrs. Gochvin and C?o., and 
thereby requcfled them to pay to E, Wavcll or bearer 
500/.5 and delivered it to TEa^iell ; and that Wavcll duly 
transferred, aflTigued, and delivered the draft to tlie 
bankrupts before their bankruptcy, who thereby became 
the bearers. That the draft was duly prefented for pay- 
ment, and refufed ; of which the defendant had notice ; 
whereby he became liable, and promifed the bankrupts 
to pay them the amount of tlic draft. The declaratioii 
alfo contained counts for money lent, paid, had and re- 
ceived, and on an account Hated, before the bankruptcy ; 
a count on the fame bill calling it a cheque, and Hating 


the action 

brouijht, that / » r 

he was not aware of the mCt balance, hut that tj any ivae due, he ivai ready to pay //, on 

receiving back the fecurity ; for this was no tender of the balance to deteat tliis aaion. 
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llie promlfe to pay it to have been nvulc to the affignecs, 
and on an account ftated with the afllgnecs ; with a 
general breach for non-payir.cnt. Pic., non-afliimpfit. 
At the trial before Chambre J., at JVinrhffir^ a verdidl 
was found for the plaintilis for 5'2o/., fuhjedl: to the opi- 
nion of the Court upon the following cafe. 

For fomc lime prior and up to the time of drawing the 
cheque in qucllion, the tiiroo bankrupts carried on the 
bufincfs of bankers at Gofperiy in the firm of JuheSj 
L(ini:L'\y and Juhrs. Two of tiie l)anknipts, G. jlf. 
Jules and J. ;>ifo carried on bufincfs as rncr- 

clnmts in in co p.aL.evihip with J, Jf^illis and 

J. G'. Jack foil. On the 30th of June 1810, a com- 
i.niihoii iflued againft the four, and the plaintiffs were 
duly chofeii anigncos undicr tl\at commiHionj and aa 
afhgnment v/as executed, dated the 30t!i of Jul\'y in 
chat year ; on whicli 3clh of July a foparatc commiffion 
of bankrupt v^as iilucd againft A. Jukes, t)ie other partner 
in the Gcfpoit bank, under Vvdncb the plaintlHs were alfo 
iluly appointed afFignecs. Tins latter aifignmcnt bears date 
Ciqth of July 1810. 'Fhe formal parts of the cafe under both 
the bankruptcies wore either admitted or proved. G. 
M, Julies and J. l.nnghy committed acls of bankruptcy 
on the loth, and K. Jukes o\\ y\\^ I3lh of 1810. 
J 3 ut the defcMidant cjbjeclcd that the form of the decla- 
ration was wrong, in dcfcribiiig the plaintilfs as aflignecs 
of the ellate and eHecds of the three partners ; and that 
it ought to have ftated the feparate alhgnments under 
each of the conimlflions above mentioned. The learned 
Judge over-ruled the objeftion, but referved the point, 
which forms the firft queftion for the confideration of 
the Court. 
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Upon the merits, the fafts were thefc. E. Wavelly the 
payee of the cheque in queftion, kept an account with 
Juhesy Langley^ and Jules. On Saturday the 9th of June 
1810, about four o^cIock in the afternoon, Wavell 
into the houfe of JuleSi Langley and Jukes, 

/. j*. d. 

In cafli - - - 300 o o 

A bill drawn by Wavcll on Borrada 'ile and 
Co., 5th Jufje 1810, payable at fix 
months date - - -137120 

A bill on Dawfon and Co., drawn by Wavcll, 
dated , payable at 19 lo o 

And tlie cheque in queftion drawn by the 
defendant on Godwin and Co., dated the 
8th of June 1810, and payable to Wavell 
or bearer - - - -5 00 00 


Previous; to the making of this payment, the general as • 
well as the cafli balance of WaveW^ account was in fa^- 
vour of the three bankrupts, as bankers. By this pay- 
ment the general balance, including the bills and cafli 
then paid, and all other bills, but exclufive of a fum due 
to the three bankrupts for interell and commiirion,amount- 
ing to 73/. 13/. id.i^ was turned in favour of Wavell, 
to the amount of 518/. 13^. 4^., and of courfe deduc- 
ing the cheque in queftion, to the amount of 18/. 13/. 4^/. 
But after deduCing the fum of 73/. 13/. \d. due for 
intereft and commiflion to the three bankrupts, then the 
balance, excluding the cheque for 500/., will be to the 
amount of 54/. 19/. ^d. in iavour of the faid three bank- 
rupts. But the cafli balance at that time was ftill greatly in 
favour of the faid three bankrupts, as bankers j for the fums 
which flood to the credit of Wavell, amounting to 
15; 3000/. 
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3000/. and upwards, confided of bills not due, which 
remained in the hands of the faid three bankrupts, or 
in the hands of their correfpondcnt in London^ to whom 
they had been remitted for the purpofe of obtaining pay- 
ment ; all of which bills, except that on Borradaile for 
137/. 12/., and that on Daivfon and Co. for 19/. 10/., 
have been fince paid, and were fo before this aftion was 
commenced. In the evening of the pth of June the 
(hop of the bankers was flmt up at the ufual hour, 
and was never re-opened. On Monday the nth of June 
the cheque for 500/., dated in the declaration, was pre- 
fented for payment and refufed; of wliich the defendant 
had due notice. The bill on Dawfon for 19/. ro/., paid 
in on the 9th of Junc^ has been difhonoiired, and is dill 
unpaid. The bill for 13 7/. 12/., on Borradaile and Co., 
was on the loth of June i8io, with only WavelV^ blank 
indorfement upon it, paid to Mr. Crutcljhanhy wJio alfo 
kept calh with Juhesy Langley^ and Jukesy and who 
caufed it to be prefented for payment when it became 
flue, but the payment was refufod. Wavell had notice 
of the diflionor, but has not been yet prefied for 
payment, and no notice of fuch diflionor was ever given 
either Jo Jukes y Langley y and Jukes y or their aflignees. 
On the 24th of Jan, 181 1, a few days before the aftion 
was commenced, Mr. Cruick/hanky as folicitor to Wavelly 
applied to Mr. Ritchie y one of the plaintiff’s aflignees, 
and gave him notice not to proceed againd the defen- 
dant ; and at the fame time faid that he, (Mr. Cruick- 
Jlsanky) was not aware of the exaft balance between him 
and the three bankrupts ; but that if any were due, he 
was ready to pay it to Mr. Ritchie^ as aflSgnee, on deli- 
very of the cheque. Mr. Ritchie anfwered that he did not 
know how the balance dood, but would write to Mr. 

Bofwellf 
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Ihpivell^ the plaintiff’s folicitor, and give an anfwer m 
two or three days. Mr. Cnudjhank did accordingly write 
to Mr. Bufwvllj who refufed to return the cheque. It 
was contended for the defendant, that the plaintiffs 
could not recover from him the whole amount of the 
cheque, and interell:, hut only 54/. q^/., being the 

amount of the general balance due from Wnvell to the 
bankrupts on the 9th of Jiitu' 1810 ^ or at inoft, the 
fum lafl mention d, widi the addition of the *wo fums 
of 19/. lOT. and 137/. 12J-., being the amount of the 
two diflionored bills. The quell ions referved were 
I. Whether the plaintiffs can recover on the declaration as 
it is now framed And if tliey can, 2. For what fum the 
verdiil was to be taken ? If upon tlic firff queftion the 
Court flaould be of opinion that the plaintiffs can re- 
cover, the vcrdidl was to be entered for fuch fum as 
the Court, upon confidcration of the fecond qucRion, 
fhould diredl. If the Court fliould be of opinion that 
the plaintiffs cannot recover upon tliis form of declara- 
tion, a nunfiiit was to be entered. ^ 


for the plaintiffs, Rated the qucRlon of form 
to be Whether they Jiad pioperly deferibed them- 
felvcs in the declaration 1 > he the affignccs of three 
bankrupts, who were the Gofport bankers, into wliofc 
bank the defendant’s cheek was paid ; the fact being that 
two of them were alfo partners witli two otliers in a 
mercantile houfe in and there having been one 

joint commiffion agaiiiR the four merchant partners in 
London^ and another feparate coinmlffion agaiuR the third 
banking partner in the Gofport bank, under both which 
commiffions the plaintifls were chofen aflignees ? If this 
form of declaring ncccffarily imported that the plaintiffs 


were 
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were aflignees under a joint commiflion only againft the 

4 

three bankrupt bankers, then he admitted that there was 
a variance between the declaration and the proof : but 
he contended that it did not; and that this mode of de- 
claring was adapted as well to feparate connnifTions 
ngainil each, or as in this cafe to a joint commifTioii 
againn: two, and a feparate commiflion agalnfl: tlie other, 
as to a joint commlifion again (I all ; and fo it was con- 
fidered in StreatfJcId v. Holliday (a). It is fuflicient that 
the entire rights of the three bankrupt bankers are repre- 
fciited by the plaintifli> ; and k cannot be material for 
slic purpofe of tins aeflion, and ns againft a defendant 
who is irulcbtcd to the three, in what manner the affets 
afc to be marflialled when recovered. The plaintiffs as 
afFigiices under the joint commiflion againft the two GoJ^ 
porf bankers and tlie two London merchants, are entitled 
to two-thirds of iiic eftate and cfTefts of tlie Gofport 
bank ; and under tlic feparate commiflion againft the third 
banker, they are entitled to the remaining tliird of that 
eftate. This very point, he faid, had been ruled by 
Lord Ellcnhorotigh at nifi prius, about two terms ago. 
The next queftion wms whether the aflignees of the 
bankers were entitled to recover tlic whole amount, or a 
part only, and what part, of the chcijue drawn by the 
defendant I And as againft him, he contended that 
they were entitled to recover the whole amount, what- 
ever tlic queftion might be, as againft Wavcll their cuf- 
tomer, who had paid it into the bank. 13 ut Bay ley J. 
faying that Wavell might be confidered as the real <Ic- 
fendant in tliis cafe ; Gafclee faid that the aflignees did 
not wifh to prefs the queftion further than to fecure to 
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1812. the bankrupts* cftate that which the law would give 

^ them as againll W avelL He fubmitted however that the 

tnd Others, tills having been paid into the bank by Wavell^ on hii 
general account, and not for a fpecific purpofe merely, or 
IKANKLIM. ^pon a fpecial condition which had not been complied 
with, the aCTignees were entitled to recover the whole 
amount, leaving Wavell to prove under the commiflion for 
the balance of his account. [Lord Ellenborough C. J. The 
bankers had a lien upon the bills to the amount of their 
advance to W avelly but thofe bills were not like cafh mixed 
indifcriminately in the mafs of the bankers' property. 
There has been a very recent determination upon this 
point on the other fide of the hall, where bills to a very 
large amount having been paid by a cuftomer into a 
banking houfe, which immediately afterwards failed, the 
bankers were held only to have a lien on the depofit to 
the extent of their advance to the cuftomer.] In the 
cafe of Befit v. Puller {a)y it turned out that the bankers 
were not in advance to their cuftomers ; and yet the latter 
having paid in bills upon their general running account, 
and not for a fpecific purpofe, it was held tliat they 
could not recover them in trover from the aflignees of 
the bankrupt bankers. The fame principle was before 
admitted in Took v. Hollingsworth {b) j but the majority of 
the Court confidered it as the cafe of a particular appro- 
priation, a depofit of one fet of fccurities againft another. 
The fame confideratlon was had of the cafe of Parke 
V. Eliafon (r). And the cafe of Giles v. Perkins (d), which 
feems to prefs moft ap^ainfl; the plaintiffs, is diftin- 
guHhable from the prefent, inafmuch as the cuftomer 

(4) 5 Tfym Rep. 494. (i) Ih. and % II, BUe, JC3,, in Error. 

(e) i£aJ},S44- W 

was 
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was actually a creditor of the bankers when he paid in 
the long bills which were the of the aftion, 

and at the time of their bankruptcy : whereas here the 
balance was in favour of the bankers, independent of 
the cheque in queftion. But if the plaiiuids be not 
entitled to recover the whole amount of the bill, at any 
rate they are clearly entitled to recover the 54/. igs. 
and the amount of the dldionored bill for 19/. 10/. 
With refpeft to the difhonored bill of 137/. I2 j*. it may 
be more doubtful, if the bankrupt’s ellate be notprejudiced 
by it . The rell of the bills are out of the queftion. 
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Moorej for the defendant, contended, on the firft 
point, that the terms of the declaration imported that the 
plaintiiFs claimed under a joint commiflion againft the 
three bankrupts named ; in which cafe the variance 
between the declaration and the evidence was admitted. 
But fuppofing the words might, upon the authority of 
Streatjield v. Halliday Import either that, or a feparate 
commiflion againft each, or a joint commiflion againft 
two and a feparate commiflion againft the third; that 
would not help the prefent cafe, which does not come 
within either of thofe fuppofitlons; for the plaintifls do not 
derive^ title under a joint commiflion againft any two of 
the bankrupts named, but under ajoint commiflion againft 
two of them and two others : that is quite a different 
title, and the commifrion being entire cannot be fevered. 
Even though aflignees under a joint commilflon againft 
feveral might maintain an aftion to recover a debt due 
to one of the bankrupts feparately, which is not ex- 
prefsly decided in Smith v. Goddard {b ) ; yet it feems 
they muft declare as aSignecs of all. [Lord Ellenho* 

(J) 3 Bof. & Puli 4<55» 9* 

Fla rough 


(a) 3 TermPejf. 779. 
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rot/g/j C. J. If joint aflignees could not recover the 
Icp.iratc debts of one or niore, there would be an end 
of all power of enforcing fucli demands ; for tlierc cannot 
be diftiinfl reprefentatives of the fame perfon.] Without 
proiLng that pc'int, it is fufiicient for this purpofe if the 
ailignces of four peifons cannot fuc for a debt in wdiich 
two of tlieni Irave no interell. [Lord Ellerihorotfgh C. J- 
There are no more T'cvfons plaiiitilTb in this caule than 
mull fue lor a dei)t owing to the three b nikrupts in 
vvliofe light they fuc, and all are intcrefled : tlie only 
f|uefclon will be as to the marnuilling of the adets when 
recovered, with v. liieli the defendant has uo concern. 
Le lUiiiu' J After the feparate debts are difebarged, 
the furi)Jmi will 11. tide to the joint fund.] Then fup- 

pofing that adlgiiees under a joint commiffion againlt 
four could fiK" for a f ‘paratc debt due to two of the 
four ; that would not decide the prefent cafe, where 
they are fuing h r a dc‘bt duo to tlie two conjointly with 
a third. It is true tliat the plaintiffs happen to be alfo 
aflignees for that third pcrfori : but that does not a/fedl 
ihe qucflion as to tludr title to recover a joijit debt due 
to the three under a fevoval title as to one of them. In 
the cafe ol Allan and Others v. Hartley a?id Another (/>), 
I.ord ]\'l(insfield fald that th.erc could not be a joint coin- 
niiflaon againfl: two of three partners : there niidl be 
cither one joint or tliroc feveval commiflions againfl 
the tlircc. That fuflains the objetflion in this calc. 
There Ihould have been a joint commiffion againfl 
the four, and another joint commiffion againft the 
three. [Ijord Kllenborough C. J. It would be nugatory 
to take out any other commiffion when thefe affigneesj 


(u) M. 55 G. 3. B. R. Co'jh*s Bank. L, cited in Sttcatfield v. Halliday, 

Rfrjp. f8a 
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who file, rcprefont al! pcuo:is iiitercikx!, and unite 
in theinfelvea all the intcro{t cf thoic pcifons. Le Bland. 
^juppoling there Inad been a diii'erenr afiignee appointed 
under the leparate eommiflion againfl the one banker, 
could he not have united to fuc with t.he alhgiices of the 
other two bankers under the conniHilioii againfl: the four 
partners?] Then, fecondly, a b nik'U' has no lien upon 
tlie fecuritics of his cuflomer depo.'it' d witli Idm beyond 
the amount of his baLince (e) ; and upon payment or 
tender of the balance, the cuilomer lias a rig]it to with- 
draw Ins fecurlties, Now here, before the eclio.i brouglu, 
an ofler v/as made on the part of IBavilf to pay the ba- 
lance v/hatever it mlelit bcj ami it was th.' li.iiiLer's own 
fault ill not declaring the baLineo, wld.cli alone prewuted 
a more foiinal tender : but a hrii 1 i(‘nder is net neceliary 
to be ])roved, e:\cept upon illue juiiied on a jdeii oi ten- 
der pleaded; for it' the cuRomcr npo i lu.li aii o.iai 
would have been cnthled before the bank'upu’y hue 
had the check delivered up to him, and would b.,ve been 
entitled to liavc mai;U.iinv‘d trover for it, tl.r aflnies 
cannot now be in a betOer fituation. [i.e.vl 
rciighQd. Perhaps fueh a quellion might iha\ c b(\'n 
raifed in an action of troVvT bet vveen tliofe pan ies ; but. 
this is an aclion of afliunprii hy llie holder eg.tinil the 
drawer of the check.] d he avlion w.h hrmight 
demand made of the check by the cuf'orv. ”, w.tjh an 
offer to pay the balance, and notice from hirn iivVt to fu- 
tile drawer: that notice determined th.c tridt of the 
bankers : the afiignees then became tortious lioidjra 
againfl: the cuilomor, and therefore cannot be entitled 
to fue the drawer : in this view the form of the aftioii 
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is not material. [Lord Ellenhorough C. J. This is the 
cafe of a bill payable to bearer, which was immediately 
due ; and if it pa/Ted to the bankers at all by the delivery, 
it pafled a legal and not a mere equitable intereft.] It 
does not appear that the check was carried to the gene- 
ral account as enjh : but if it were fo confidered, after 
the offer to pay the balance, it was the fame as if the 
account had flood even. \\uOx^ Ellcnboni-gh C. J. How 
can this be confidered as a tender of the balance ? Is it 
meant to be argued that this offer on the part of Wavell 
to pay, if the bankers would tell him the amount of the 
balance, entitles the defendant to a Verdifl: ? It is talk- 
ing about a tender, but is not a tender. The plaintiffs 
cannot be turned round in an aflion of aflumpfit upon 
the note, the amount of wh-ch they are entitled as bearers 
to receive, without legal grounds, as by fliewing a ten- 
der. But here was nothing in the fhape of a tender to 
repel the plaintiffs^ Then the only remaining 

queflion is to what amount tlie plaintiffs are entitled to 
recover. 54/. ipr. 9^/. was the balance againft the 
cuflomer, if all the fecurities were paid, for which the 
bankers had a lien upon this check : and to this it muft 
be admitted that 19/. 10/., the amount of the difbonored 
draft, muft be added j but not the other bill for 137/. 12/. 
of the diflionor of which no notice was given to the 
bankrupts or the aflignees, after it had been pafled by the 
bankrupts to a cuftomer 5 for that was available to them 
as money paid. 

Lord EllenborouGh C. J. I underftand that the 
latter fum has in effeft been abandoned by the plaintiffs' 
counfel ; the whole cafe is therefore now difpofed of: 
for, on the firft queflion, thefe affignees, having in them- 

felves 
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felves all the intereft of the three partners joint and 
feparatc, are entitled to recover whatever was clue to 
them : and that right to recover is not repelled by the 
proof of any tender of their balance before the action 
brought. Then they are entitled to recover in this 
aftion the true balance, which corififls of the two fums 
of 54/. ipr. gd. and 19/. I ox. 

Per Curiam, Let the Poftea be entered 

accordingly. 
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A (Iccil grant- 
ing an .inin<ily 
witiun tlHj time 
include 1 1)\ re- 
lation hack in 
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tax aifl 46 ('x 3. 
c. iccitiiio 
the nunt 

foi tile jnii chafe 
at a c^itain 
pvicc of a cer- 
tain annuity, 
j) cc j)o?u the 
f'r tt'tty or in* 
c' ’.’.'a, and 
co\ (.i.aivii.g for 
the paynn nt of 
it \(>iihni/ ./,;v 
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^ 

< I Ollier 
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'pHE pkiintllTclcclarcdm debt upon an indenture matie 
on the 29th of ALiy \ ^o6y between the delondant, 
i?. Dawfo?iy and C. Hamilton of the one part, and tlic 
plaintiff of the other part ; whert'by the defendant 
granted, during the lives of himfelf, Dai>Any TmA Ha- 
miltony and the furvivor of them, an aiinuity of 500/. to 
the plaintiff, by four equal quarterly payments in the 
year, *ivilhotit any ileduBion or abatement whatfoever. And 
the defendant thereby covenanted that he would well 
and truly pay to the plaintiff, during the lives of Iiim, 
(tiie defendant,) Dawfouy and Hamiltoiiy and the fur- 
vivor of tliem, the faid annuity of 500/. free and clear of 
and f oai all laxeSy chargeSy rateSy and other dediulions 
m'hafojvcry on the days and times, and in manner and 
hn'in tlioreiiibex’ore limited. Tlie declaration then al- 
leged that 1500/. for three years of tlie annuity had 
fallen into avrear and become due to the plalntilf, con- 
trary to the defendant’s covenant ; whereby an adion had 
accrued to the plaintill' to demand and have tlie faid fum 
of the defendant. 

The defendant craved oyer of the indenture, whicJi 
recited that the plaintiif liad contracled and agreed with 
the defendant for the purchafe of an annuity of ^00/., 
to bo paid to the free from the property or income 

taisiy and all otlier taxes and dedudlions whatfoever, dur- 
ing the lives of the defendant, Da-nfony ami Hamilton^ 
and tlie furvivor of them, ff)r rlie price of 3000/.; fucli 
annuity to be fecurctl in the manner therein mentioned ; 
and that in purfuaace of tlie faid agreement, the defend-. 
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ant, Dmvfon^ ami HamiUon had, by their bond of the i8i2. 

fame date as the indenture, become jointly and feveraliyr — 

bound to tlie plaintl if in the penal finn of 6000/., condi- 
tioned for the ilue payment of the aniurty oi yjoL free 
from the property oi' 'nuojue /.'V, and all other t. aial 
deduclions whatfoever, 8cc. ; rmd that vv.inaiUs of .atornoy 
to confefs judgment thereon luui been ei^ccuLed by tt»e 
fame obligors : the indenture witneflcd that ::i furtJhi 
purjuance of the f:i! ngreLrierA^ r::d in co’diJeiat on ol 
3000/. in haml paid 1'/ the pla’inin' to the defend int, 

SiC. the defendant, Davfon^ and Ihn.ilhon jointly and 
fevcrally granted and contirmad to the pLiintiil', duriiig* 
the lives of the defendant, l^oivfouy and fhinij^to/jy and 
of tlic furvivor, the annuity of 500/., to have^ hc^f and 
enjoy the faid annuity during tltc lives, ifre. to be paid 
and payable to the plaintilT by four equal (paarlcrly pr.y- 
ments, ^c. nvithout avy d'-duRi ei or (ihrteuien* vehnfoe^\r 
thcriou! for or in r< fpcll rf the propr tty or hie^nie tuXy or 
any taxes, ^cc\ whatfocvc'r now or hereafter to beta>ed, 
or impofed upon tlie faitl anmiiiy of or on 

the defendant, t^:c. in refpeCl thereof by paih.mier.t e-r 
otherwife. And the deieiulant, Dti^vfcny .nul llctuni 
feveralJy covenanted for the payment to the plaintilT, 
during the lives, ^e. of the faid annuity of 500/. fre^ 
fuul clear oj a?ni Jjoni the property or income /ev, and a! I 
other taxes, etc. on the day.-> and in manner and form 
thereinbefore appointed, 'riicn followed otlier chiufrs, 
as that tlie judgments upon the bomls llmuld be con- 
fulcrcd as feenrities only for the better payment of the 
annuity, and that no execution on them fhoin'd be takcir 
out until the annuity lliould be in arrear for 21 days, 

&c. and that on the extinftibn of the annuity, and pay- 
iiient up of all arrears, &c. fatisfa£lion Ihould be catered 

7 on 
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on the fald judgment : alfo a claufe of redemption, &c. 
It further appeared that a memorial of the deed Was 
inrolled In the Court of Chancery on the 2d oi June 1806, 
purfuant to the a£k. The defendant then demurred ge- 
nerally. 

Tindall now contended on his behalf, that the annuity 
deed was void in toto, on account of ihf' ftipulation for 
the payment by the grantors of the property ♦ax being 
part of the confideration of the agreement, and inter- 
woven with and of the effence of the entire contraft for 
the annuity, and not refting merely upon an independent 
covenant ; as in Gajkell v. King (^z), and Wigg v. Shuttle^ 
•worth [b) \ in the latter of which this very cafe almoft is 
anticipated, and diftinguiflied from that of an independ- 
ent covenant. He obferved that the property tax afb, 
46 Geo, 3. c. 65. received the royal on the 13th of 

June 1806, and by feftion 227. is made to take effeft 
upon all contrafts made from and after the 5 th of April 
1806, including therefore this contraft, which was made 
in Ma^ i8o6. Then fe£l. 115. ena£l:s that « all con- 
trafts, covenants, and agreements made or to be made, 
&c. for payment of any intereft, rent, or other annual 
payment aforefaid in full, without allowing fuch de- 
duAion as aforefaid, fliall be utterly void*^ (c). Annui- 
ties, which are mentioned in the 114th fe£lion, are in- 
cluded in the words, “ annual payments;*’ and the 
words of avoidance are not lefsr ftrong in this ftatute 
than in the ftatute of ufury, which it has been long ago 
held avoids the whole contraft on which ufurious intereft 
‘is referved, and not merely the excels. At the time of 

(#h ** W *3 87. (r) See feO:. tgs. 
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pafling the property tax a£I, a claufe for difallowing the 
deduction of the fame tax under the name of the ijicome 
tax was unlawful by a prior a£I) though not to the fame 
extent as in this. 

Richiirdfony contra, was flopped by the Court. 

Lord Ellenborough C. J. The legiflature do not 
avoid the deed itfeJf, but only the contraiSt for the pay- 
ment without allowing the deduction for the tax. The 
words do not ncceflarily import that the whole contradl 
is to be avoided, but only fo much as difallows the de- 
duction for the tax : indeed as the a£t refers to contracts 
then made as well as thofc to be made, it would have 
been unjufi; to avoid the whole. 

The reft of the Court agreed, and faid there mu ft be 
judgment generally for the plaintiff, without fpecifylng 
for how much, as was propofed from the bar. 
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The following Cafe was fent by the Lord Chancellor foiC 
the opinion of this Court. 

7/ ‘r V'l inclcnliires of leafe and relcafe of tlic 5{li and 6di 

bv’.il l- of April ’805, the defendant conv^ yj-d to the plain- 

ing'*, > .a li, ir- 

acns/^n.la.n'..- till' ill fee all that mcllir.ige, d welling-Iioufe, (a- tenement 

□ppiin' ■ 'I.a.*, Birihnuoodj in the p.irilh of AAf.rly;^ in the county of 

cloksoMini. • with the orcliards, buildings, See, yards, gardens, 

repthi^ -Al ^ jiomollcads, and anoiirtenanccs (hereto iKdonelne, as tJie 
Of coal liiJ.'w' ; ' ^ ^ 

ilKi* laid luiiiii fame co!itainod together by eltimation la. 2R. 20P. ; and 
and litieiiir.i- , , , , . i i ' r • 

menfs ; v>irli allo all thole Icveral doles or parcels of inclofed land 
an^link^iur * fi'-uate At Biri./.miooJy by the names, and containing the 
j'oi gcuing ./// (uiaiilitics, tlierein deferibed, with the riidits, members, 

t'ucM coal, and ^ ^ *- 

to erect cn- and api/iiitcnanccs thereto belonging and appartraning, 

gincs an ' make ’ " <-1 1 r r ' 

diains, &(. ric- ‘‘ cxcept aiid nlways rcierved our oi thcle pa lent::, 

wmkm|r^*he mines, veins, beds, lymphs, and dolphs of 

coal; yw/^/ as « ]yr>,v vcith'n and under tlie lan.ds aiui iieredita- 

to Inch lands as ' y o 

lie withia 130 cc nicnts hennnberoie mentioned ; //AvVr lo c/ilrr 

yajds oi lliL. 

meHu igt: and thc'rein^ ciuil io rjiil finh fta h and fo nuv:^ pits and 

Iniildui.is, and /7 /; • V * i ' i 

e\ccpt Aoy h'j^nc- fljiij ts as Jbiill t'j pvopt^' pr <u tting aiid tcj 

thaf'the kdkr dack and col:e coals as ne ir the niouLlis and ihal'ts of 

theiehy rg « pj.j, conveniently cati, and to enci 

fclf the right to cc engines for getting or niiwatering fuch 

di'r CO nil Jer \ r i ? • 

tliV niciV..age, co.i], and to i:::d:s any ditches, U>ii‘dis, drams, or dania 

building'; and , ^ . , 1 • ^1 r • 1 

lioiv.r (had, and “ whcrc necclL-ry lor Carrying Oil and working ti*c laid 
with n 130 vvoi'ks, c'yrpi as (o f,ch laruls e.i lie williin rco 

yams of me ^ ^ 

lame jcipec- u y;ir(ls of the fild meffingc and build: nir, and except 

tivcly;batwjs > , ^ , 

not entitku to «« any hcmjleadj and to lay on any 01 the lands all uich 
engines, ^ materials as are proper for carrying on the faid coa) 

\vith?n^Mo^ works, and to ufe all neccmiry or convenient roads 

yards of the « Carrying oJ and felling the faid coals and 

inclluage or ^ 


fcuildiiJgs, or within the hojpcftead. 


cckc^ji 
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«« cokes, or for any otlier of the above privileges, 
and ail other privileges ncccHary and convenient for 
«« getting, unwavering, and felling the fiid coals and 
cokes: upon condition that U'df.y, Ins 8:c. 

(hall lill up or level all fuch pits or Hiatts to a folld 
level with tlic ruriaec of the earth around the fame, 
within hx montlis after the fame fli.jll ccafe to be 
nfed, V?cc., and relfore tlie fame to the date of the 
adjoining lands, c^c. and pay to Bsir/ir, his heirs, 8cr. 
yearly ^oj-. an acre for all gmgw.'vs, and for all eoal- 
'« pit hills or roads yoaily 2/. 7 j. an acre, and Hiall pay 
“ a reafoiiable compi'i'.r.eiioii for all crops ot 00:11, ^c* 
wiiicli f!ndl be injured in working the faid colliery, 
and make gemd all injuries to any lioules or buildings, 
hedges or fences iVoin the above pvitileges.” ’The 
mcfluagc, laiuh., and premlfes lb conveyed, confiIl(‘d 
of a certain meiVnage ami In’iidings, yards, gardens, 
orchaid, and lionieikad, containing by cilimatlon 
I A. 2 K. 20P., (the bounds 01 which were deferibed in a 
plan,) and of other lands adjoining to the homcRead 
jnd buildings. 'Flic pJaintid' entered on the preniifes, 
and afterwards the defendant began to fink pits, and 
eredl engines and works for digging and taking away 
coal, part of wJiicli woiks were wnthin the diftance of 
T50 yards from the buildings, and confidcrably within 
the diihmce of 150 yards from the ground called the 
homeftead, 011 which the buildings ftand ; and by means 
of fuch woiks the defendant proceeded to dig and carry 
aw\ay great qnantilios of coal from and under the home- 
Read, and the lands and premifes lying within 150 yards of 
the homeftead and buildings rcfpc6f Ivcly. The plaintiffin 
May 1810 c?.hibited his bill of complaint in the Court 
of Chancery ; Rating the matters, and praying an injunc- 
tion to^ reftrain the defendant from erc£liiig engines or 

works* 
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works, or working for, digging, or getting any coal lying 
under the meffuage or buildings and homeftead, or with- 
in 150 yards from the melTuage and buildings, and 
homeftead refpefliively* And on the 28th of July 
1810, the detendant was injoined from erefting any 
engines, working for, digging, or getting any coal, and 
from proceeding in working any (hafts then funk within, 
under, or upon the homeftead, and within 150 yards from 
the mefluage or tenement and homeftead, until further 
order : and the prefent cafe was dire£l:ed to be made for the 
opinion of this Court upon the following queftions. Whe- 
ther according to the due conftru£tion of the indentures 
of leafe and releafe of the 5th and 6th of jipril 1805, 
the defendant has referved to himfelf the right, and 
is now entitled, to dig coals from or under the faid 
mefluage or dwelling-houfe and buildings, or from or 
under the faid homeftead, or within 150 yards of the 
faid mefluage and dwelliMg-houfe or buildings, or within 
150 yards of the faid homeftead? And if the Court 
fliould be of opinion in the affirmative ; then. Whether 
the defendant has by the faid indentures referved to him- 
felf the right, and is now entitled, to fink pits and (hafts, 
and crc6b engines for getting and unwatering fuch coal, 
and to make ditches, foughs, drains, or dams f6r work- 
ing the faid coal works, or to any and which of thofe a£ls 
within 150 yards of the faid mefluages, dwelling-houfe 
or buildings, or within 150 yards of the faid homeftead. 


The Court, after hearing the cafe argued by Copley for 
the plaintiflF, and by Reader fpr the defendant, fent the 
following certificate to the Lord Chancellor. 

This cafe has been argued before us by counfel ; we 
have confidcred it, and are of opinion, that according 

to 
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to the due conftruftion of the faid indentures of leafe 
and releafe of the 5th and 6th days of April 1805, the 
faid defendant has referved to himfelf the right, and is 
now entitled to dig coals from and under the faid meffii- 
age or dwelling-houfe and buildings, and from and under 
the faid homeftead, and within 150 yards of the faid 
melTuage or dwelling-houfe buildings, and homeftead : 
But we are of opinion that he has not by the faid inden* 
tures referved to himfelf, and is not now intitled to fink 
pits or fhafts, or ere£l engines for getting or unwatering 
fuch coal, or to make any ditches, foughs, drains, or dams 
for working the faid coal works within 150 yards of the 
faid mefTuage or dwelling-houfe and buildings, or within 
the faid homeftead ; but we are of opinion that he is not 
reftri^led with rcfpc£l to the faid homeftead, further than 
the faid homeftead itfelf. 

Ellenborough. 
N. Grose. 

S. Le Blanc* 

J. Bayley. 
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Court of KING’s BENCH, 


Eaficr Tt;rni, 

the Fifty-fecoiul Year of the Reign of George III. i8l 2i 


PART II. 


The Kino againjl The Inhabitants of Phndi.eton. 

" 29 fh. 

TOHN Loftgdtfi was removed, witli his v/ife and chil- wIk'p a pauper 

♦y ^ , ii.ui'civctij 

dren, by an order of two juftice:'., from the tcwnfliip nMrtcruiKifnm- 
of Salford to that PendUtoUj in the county of Lan- of a:.;recmcnt 
snjler; which order was confimied by the f^fTions, on 
appeal,. jfubjeft to the opinion of this Court on the fol- ycniF, at entam 

* *■ rati.> of wfcKiy 

lowing cafe. wa^,.?, and un- 

der certain co- 

Johfi Lofigden was in the year 1782 engaged as a fer- ; after 

vant to Meffrs. Douglas and Co. of PcudleUr., by tlifc co'niimleVt^^^ 
following inftrurhent, fealed and delivered, but un- ^ 
ftainped- Articles of agreement made this 24th of 

* ^ ^ cominyr to any 

June 1782, between and JVilliam Douglas ol new agrec- 

^ meut ; tht ugh 

fiich upflimped writing cannot be leceivcd as evidence^ for the purpofe of proving the 
agreement between the parties, yet the fc(Tlons may look at it tor ilie purpofe of 
feeing when it ceaied toopeiatCf in order to guide them in rcceivintr parol cvlPlli*' ■? of 
fervicc ior the laft four years, at wages; from whence the iefljons might pieAvQ«a 
yearly Contraff. , 


Voi.. XV. 


Gg 


PendU- 
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Pendleton^ in the county of Laucajler^ on the one part,. 
“ and J. Jebfon^ cotton worker, near Pendleton ^ on thcr 
** otlier part, and J. Longden^ of the other part ; witnefl- 
“ cth that the faid J. Jebfon hereby covenants and agrees 
duly and faithfully, and Longden hereby covenants 
and agrees duly and faithfully, to ferve the faid 7’. and 
W, Douglas in the capacity of cotton workers, during 
the term of three years, night or day ^ and the faid 71 
and IV, Douglas confent and agree to pay unto the 
faid J. Jebfon 5 /. 6d, per week for the firfl year, and 
to John Angdale 6s, per week for the firft year, 7 /.. 
per week for the fecond year, (js, per week for the 
« third year, in confideration of his due and faithful 
fervices. And whatever time the faid J, Jebfon or J, 
Longden fliall be abfent from their work, it fliall be 
proportionally dedueSfed from the amount of liis 
wages. The prefent agrcciiicnt to remain in full force 
<< for the faid term of three years, (’riien followed ccr- 
‘‘ tain covenants not material to the quclllon.) And 
for the due performance of this agreement and every 
article thereof, the faid J, J. and J, L. bind them- 
felves and their executors in the penalty of loolP 
(Signed and fcaled by the refpedlive parties.) 

The pauper ferved MeflVs, Douglas and Co. during the 
lime dated in the above-mentioned indrument; and 
after the expiration of that time, he continued on in 
their fervice for four years, without any thing further 
being faid as to wages, and without any exprefs engage- 
ment as to the time or conditions of fuch fervice. Or| 
the part of the appellants it was contended that there was 
tio hiring for a year, under which a fettlement could b« 
gained^} but the Court, being of opinion that a hiring 
might be prefumed^ confirmed the order. 


J, Williams^ 
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J. Williams, in fupport of the orders, firft argued 
tliat as this was, and was entitled, an agreetnent betv/ceii 
the parties, and was made before the ft. 23 G. 3. c, 5 '^. 

I., which firft made an agreement ftarnp necelliry, it 
was receivable in evidence, though under feal. But even 
confidering it as a deed, and as fuch requiring to be 
ftamped by a prior a£l: of the 17 G. 3. c. 50. j yet as it 
was not produced for the purpofe of making it evi- 
dence between the parties to it, nor as liaving any opera- 
tion as a deed, but merely ns aflbrding a prefumption 
that the fubfequent fervicc was under a continuation of 
a yearly contradl of the fame kind, he (till contended 
that it might be received as evidence of the fubfequent 
intention of the parties. But, 2dly, fuppofing the in- 
ftrument was rejected altogether, which it muft be, if 
rejeded at all 5 then a prefumption of a yearly contrad 
may be made from the duration of the fervice. The lavit 
confidcrs a general hiring as a hiring for a year. He re- 
ferred to Refi: V. The Inhabitants of Lyth (a), and Rex r* 
i^ongwhaiton [b). 


Scarlett^ contra. The inftrument being under fcal 
could not be received in evidence for any purpofe with- 
out a deed ftarnp. [Lord Ellenborough C. J. Suppofing 
you to have fucceeded thus far, addrefs your argu- 
inent to repel the prefumption of a yearly hiring from 
the fervice in tliis cafe.] The terms on which the 
parties originally contraded having been reduced into 
writing, no parol evidence of any kind of contracb be- 
tween them could be received. \^Le Blanc J. No fuch 
objedion to the reception of this evidence was taken at 
the feffipns.] Then how can the Court fay that the 


(4) 5 Trrw 527. 
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prefumption of a general hiring which the feflions drew 
was not derived from this improper fource ? [Lord 
Elletworough C. J. Laying the whole of the written evi- 
dence out of the cafe, is there not fufficient without it 
to prefume a hiring ?J The firft objeftion ftill remains, 
that there can be no prefumption of any contraft from 
other faiSIs, when it appears that the parties had con- 
trafted in writing. How could the Court know, with- 
out having the contract in evidence, whether it might 
not have been for a Icfs period than a year ; in which 
cafe the implication from a continuance of the fervice 
would be that it was under a fimilar contrafl: for 
time. Blanc], rejefting altogether the evidence of a 
written contraft, the cafe would ftand limply upon the 
faft of a four year’s fervice, without evidence of any 
contraft. Then may not a contrail of hiring be prefumed 
of the fame duration as the fetvice ?] The cafe might 
have been different if no contrafl in writing had been 
(hewn : but no prefumption of the fort ought to be 
made when both the parties were living, and might be 
called as witneffes to prove the aftual contrafl:. T/v 
King V. Lyth (a), was the cafe of a fervant in hufbandry, 
who is always pre fumed to be hired for a yeav, unlefs 
tlie evidence fliew a hiring for a Icfs term. In T/je King 
V. Longw/jatfon (^), the miftrefs was dead and the fervant 
a lunatic, fo that there was no wltneis of the contrail 
capable of proving it direftly. In a fubfccjnent cafe of 
Tie King v. Haks (c), th<i prefumption of a hiring for a 
year for the fecond year was founded upon exprefs evi- 
dence of a hiring by the year for the tirft year, though 
that hiring, being retrofpeftive, could not confer a fettle- 
ment. Prefumptions iti general, which arc mere fecon- 

(if) ^Tcrm {b) 7^.447. (ff) //'. 668 . 

dary 
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darjr evidence, are never admitted where primary evi- 
dence can be obtained. \^Le Blanc J. How was this 
contrail: capable of being proved ?] It was not capable 
of legal proof ; but that was the fault of the contrafting 
parties. [^Bayley J. Suppofe the mafter and fervant had 
been examined, and they had faid that they had no re- 
collevStlon of the terms of the contract: ; might not the 
prefumption have been made from the fa£ls of the cafe ? 
Suppofe the refpondents had relied their cafe on proof 
of a fervicc for the laft four years ; could che appellant’s 
parifli have ftruck out that evidence by producing a writ- 
ten inflrument, which they could not legally prove ?3 
The objeftion to the want of a llamp may in many 
inllances be got over, if the very terms of the contrail 
may be inferred from the ails of the parties under it ; 
but here, the commencement of tlie fervice being under 
a written contrail, the prefumption muft either be that 
that contrail ftili continued, or that the fervice was con- 
tinued under the fame terms, 

Lord Ellenborough C. J. The fail of the fervicc 
Is always capable of diltinil proof ; for it is collateral 
and fubfequont to the contrail itfelf. The pauper 
ferved : that is a fail to be proved by parol evidence. 
He ferved J', and W, Douglas at Pendleton : that alfo Is 
proved by the fail. He ferved them there during three 
years ; which is a fliorter way of expreffing that which 
the feflions meant to find as to the time of the fervice, 
by referring to the time mentioned in the inftrument ; 
and he afterwards continued to ferve them for four years 
longer. He ferved without any thing being faid as to 
wages. The ftrefs of the argument feems rather to flicw 
fhat there were no certain wages referved than that there 
G g 3 wait 
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was no hiring for a year ; for if there were only a general 
hiring, the law prefumes that it is for a year ; and if the 
rate of wages were not fpecifiecl, he would be entitled 
to reafonable wages. Then were not the feflions war- 
ranted from the fa^l of a fervice for four years, at 
wages, though no*: fpecified, to prefume that it was 
under a hiring for a year : the law fays that they may 
make fuch a prvifumption when there is nothing to repel 
it ; and that makes an end of the ^afe. 


Grose J. The queftion meant to be put to us by the 
feflions is whether they did right in prefuming a hiring 
for a year from a fervice for four years, at the rate 
of fo much a week as was paid. We cannot fay that 
they oould not make fuch a prefumption from ilxe 
evidence. 

Le Beanc J. The argument has turned principally 
on the way in which the counfel would have put his cafe 
at the feflions. For any thing which appears to us, the 
feflions received the evidence of the written inflrument 
without objection made to it at the time : for if they 
meant to flate the queftion referved by them to be whe- 
ther that evidence was properly received, they would 
have ilated that objeftion was taken to it, and afked the 
advice of the Court on its admiflibility. But as far as 
we can fee, the evidence was received without obje6lion, 
and the fa£ls ftated in the inflrument are joined on with 
the other evidence, which, without reference to the in- 
ftrument, would probably have been ftated more fully ; 
and the pauper would then probably have proved that 
he had ferved in fa£l for four years after the expiration 
of the articles *, having before ferved for three years under 
them 5 and received wages at the mte of fo much i week 

5 ^Viring 
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<luring that time : and tlicn the fefTions would have font to 
xis to know whether they could from that evidence, putting 
the written inftrument quite out of the queftion, have 
prcfunied a hiring for a year. And how can we fay that 
they could not fo prefume ? 
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Bayley J. If tliere were premifes from whence the 
conclufion of a hiring for a year could properly be drawn, 
tlie juftlces in feifions were the proper perfons to make 
that prcfiimption. Now here there was a fervice for 
four years, and wages paid during that period, from 
whence they might draw the conclufion. But it has 
been argued here that inafmuch as the pauper ferved 
for fome part of the time at Icail under a written inftru-* 
ment, unliamped, we cannot look at the inflrument even 
to fee for what time it enured, and tliat no parol evi- 
dence could be given of any contract with reference to 
the fubject-mattcr of it. But though we cannot look at 
the unftainped inftrument for the purpofe of proving by 
it any agreement between the parties ; for fuch is the 
general import of tlic flamp aefs yet the Court may 
look at it to fee whether it applies to other evidence of 
a contract between them. As if a contraft in writing 
be made, not (lamped, for the falc awd delivery of certain 


goods on certain terms, the Court in an aftion for the 
non-delivery of goods, upon a coiitra£l proved by parol 
evidence only, may look at the inftrument to fee whe- 
rher it applies to the goods then fought to be recovered 


: and if thof c goods were not included in thg can^ 
tra ft, parol evidence may be r eceived o f the contradl 


fought to be recovered upon. So here, the Court might 
look at the inllrument to fee the duration of the firft 


(fontraft under it, in order to guide them in receiving 
G g 4 parol 
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The King 

agfiirli 
The In’'abU 
tants of 
Pendleton. 


parol evidence of the fubfequent fervice, to which it d?d 
not apply. 

Orders confirmed [n). 

(/?) Tlierr Is a clafs of cafes, which were not adverted to, (Ticwinp that 
where nothing Is laid in a contrafl of hiring about time, but a referva- 
tion of Week)/ wag*s, the prefumption is that a weekly hiring only 
intended : but it did not appear in this cafe how in fat'k the wages, had 
been paid. See v, Newton Toneys 2 Term Rep. 453. Rex v. Unnhfry, 
2RnJ},4Z^. Rex V. FuikUcktrch, s 3^**; ai*d Mxx \. JMitebam, 
l2£aJi,3Sl. 


^JjprU%lL The King againjl Earnshaw. 

the ^JTIIS w?.s a convidlion of the defendant upon the ft. 

whtcK Hi nt^a- z Ann. c.xx... in which the information fet out ne- 

tiving the u ^ ^ 

hfieaionsoi eatived, amoprft the otlicr qualifications mentioned m 

the d(.f:ndant ^ 

under the ih.f. the ii?tutc 22 23 Car. 2 c. 2 *> ^hat the /aid John 

22 (k 23 Cor . 2. , - . r 1 m - . 

c. 2j. /.3. ci'v Eariilhiv'^ nna at the time ot the offence committed 

or tenements^ or any other ej^ate of inheritance of 

not, tl e time cicar yearly value of 1 00/., or for term of 
of lliw* nfente ^ ^ 

committed, 5cc. or wus in any«^hcr manner qualified, employed, 

J.Poso.-teuc ' ^ . / 

m-'its, or any licenfcd, or authorlfod by the law's of this realm cither 
llihji'ianc? 0/ to take, kill, or deftroy any fort of game w^hatfoever, or 
vaNc linoc^ to keep or ufo any lurcher for that purpofe.’\ And 
‘ then it charc:ed that the defendant, on the 7th of No- 

in arj\ other vembeVy 52 GVi?. 3. ** at South Crofslandy &c. did keep 

manner qinli- ' , /# i » 7 1 *11 1 

ficcl,” &c. is and ufc divers, to wit, ten dogs called lurchers^ to kill and 
w^tJiom a!fo * deftroy the game, againft the form of the ftatute,” 8 c t\ 
ipccific illy ne- rpj^^ convit^lion afterwards proceeded to ftate that the 

gdtiving that * 

hehadaneflatc mftice called upon the defendant to (hew why he fiioufd 

of inheritance " 

of the clear not be convifted of the offence charged, &c. 5 who 

ioc/.^i« pleadeth and faith that he did ufe fuch dogs as afore- 

its wife, fiot it 

i:; mlhcicnt to (tale that he kept and ufed a dog colkd a lurcher to kill and deflroy 

the gamt:* 
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faid, but that he had a right fo to do, becaufe one Thomas 
Shaw, who was qualified to keep and ufe fucb dogSy was out 
along with him at the fame time and place ; but dotli not 
ihcw to me the faid juftice any fufficient caufe why he 
(liould not be convicted of the ofFcnce in the faid infor- 
mation contained againft him.’* It then ftated the eri- 
dence p{ the witnefs in fupport of the charge, ‘‘ that 
the defendant, on the faid ytli of Novemhery &c. at 
South Crofslandy Sec, did ke^p and ufe ten dogs called 
lurclicrsy to kill and deftroy the 'game ; and that he then 
and there favv the defendant running after and encou- 
raging the faid dogs in the piurfuit of a hare.” And 
further the witnefs negatived the defendant’s qualifica- 
tion in the terms ftated in the information. And there- 
upon the jullice convicted the defendant in the penalty 
of 5/. for the offence aforefaid. 


fSia. 

The Kino 
againp 

Earnshaw. 


took objc£t ions to tlie convi£tion, ift, that 
the defendant was fporting at the tin:c in company v/itfi 
a qualified perfon. But the Court obferved that thougFi 
the facl was fo ftated by the defendant in his defence, 
yet it was not proved in evidence ; and therefore the 
queftlgn could not arife. 2dly, He objefted that tl.e 
conviftion does not negative (a) that the defendant was 
qualified by having 'an ellate of inheritance of loo/. 
a year in right of his wifiy which is one of the qualifica- 
tions of the ftatute of Car, %, \Grofe J. It is negatived 
that he had any other eftate of inheritance, or was in 
any other manner qualified.] It is only negatived that 
he had fuch eftate. Sec. of his own j for fo it muft be 
under flood. The language of convi£fions fliould be at 


(tf) Rex . V. Hilly z Ld, Ray, 1415. Rex v. JarviSy 1 Burr. 148./ and 

, I 643; 

leaft 
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1812. leafl as ftri£l as of pleadings: and in pleading if a party 
' allege his own feifin, he cannot prove it by fliowing a 

'I'hc IviNO ^ ^ ^ ^ ^ 

ogainft feifin in right of his wife (a). The magiftrate has no 
Earnsiuaw. jurifdiclion to proceed againft him if he be qualified in 
right of his wife. 3d objcclion ; theft. 5 i 4. 

docs not make it penal to ufe af!v dogs for the deftruc- 
tion of the game, but only dogs of a certain defeription, 
including lurchers. Now here it is not IVated that the 
dogs ufed uure lurchers, bat only that they wci ' culled 
lurchers. It would not be fulficient in an indictment to 
charge the defendant with liaving committed a crime 
called murder. In the Merfey and Irnvell Navigation 
Company v. Douglas {h)y the plaintiffs in an aCtioii on the 
cafe for a nufance in diverting the water of the naviga- 
tion, after laying the venue at Prejlon^ deferibed them- 
felvcs as entitled to the free navigation of a river there 
called t\\Q Ir^uell which was held not to bo an all(;ga- 
tion that the river Irwell ran at Vreflon^ but only that it 
was there called the Irwell. So here the dogs ufed might 
be ca/W lurchers at the place named, and yet not be fuch 
as are generally fo called. [Lord EllenboroughC. J. The 
dogs being flated to be of that defeription which are 
called lurchers^ we mull fuppofe that they were rightly 
fo called, and that they nvet e lurchers. We muft take 
the allegation according to the fubjeCl-matter, as applied 
to dogs. 

Hullochy contra, was defired to confine his anfwer to 
the fecond objeftion j and argued that the general alle* 

(fl) See PoJyhlank v, Hawkins, Vougl, 329. The hufband of tcnint in 
fee muO decUie in covenant on a feifin in fee in himfclf and his wife, 
in light of his wife. The itifm is ii) bodi in right of the wife. Catlim 
2 Jnitw, 1421, j. 


g«io«i 
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gatlon, that the defendant had not any other eftate of in- l8ll. 

heritanceof loo/. annual value, would not be true if he ' ^ 

The Kin« 

had fuch an eftate in rierht of his wife. It is not neccf- 

^ EaRNSIIAV) 

fary to ufc the very words of the a£t, if all the qualifica- 
tions be fubftantiallY negatived. This conviftion is 
drawn in the general form in pra£lice, which, it appears 
by a note in the late edition of Biirt^s Jtijlice^ was fet- 
tled by Mr. Dunning. As to the third objc(n:ion ; The 
King V. Hartley (a) is decifive againft it. In The King 
V. Diivis {l>)y and in The King Pearfe the Court 
rcfiifed to grant a certior iri to remove a conviftion, 
where the fame objetfion appeared on the evidence of 
the witnefs ftated, that the defendant had kept and ufed 
a certain engine called a gun. 

Lord Ellenbcrougii C. J. It has been fettled that 
all the qualifications for killing game muft be fpecifi- 
cally negatived in the convieflion ; and that being fo, 
there is no more reafon for difpeufing with the terms in 
which they maybe aptly and certainly negatived. Here 
one of the qualifications mentioned in the ftatute is 
omitted to be negatived ; namely, that the defendant 
had aq eftate of inheritance of the annual value of loo/, 
in right of his wife : we muft prefume therefore that it 
could not have been truly negatived. It is always 
fafer in tliefc cafes to follow the words of the a£t. 

Grose J. agreed. 

Le Blanc J. If It had been only alleged generally 
diat the defendant was not qualified according to law, 
the convidtion would have been clearly bad \ and I can- 
not 


(4) Call 17J. 


W 6 Term Ref. 177. (c) 9 Ecfty 558. 
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The Ki\o 
£arnsuaw. 


Wedncjdciyi 
Jj^ril ^9ih. 

A groom at* 
tending Its 
qualiMcd maf^ 
ter while iiflng 
di>gs foi kilii ig 
the game, and 
piiiluing it liyr 
his malitr’s 
command i$ 
not liable to the 
penalty of tiic 
ftat. 5 ^2^////. 

M 4 - 


not (liftlnguini between the cafe where none of the cftia- 
li;icatiu:is are fpccifically negatived, and where one 
tlieni only is omitted. 

Bayley J. The fiatutc itfelf makes the diflintlion 
between a qualifuMtion from an clLite m his own, 
and one in his wife’s right ; and he cannot be properly 
faid not to be qiulincd, without negativing Iv^th. 

Conviction quaflied (^j), 

(a) See the next cafe. 


The King againjt Taylor. 

'^HIS was a convlftion of the defendant in the 
penally of 5/., upon the ft at. 5 Anru c. 14., for 
having on tlie 6th of Novembery 52 Geo, 3., at Alelthanty, 
See, ‘‘ kept and ufed divers, to wit, ten dogs called 
lurclicrs, to kill and deftroy the game.” No objection was 
taken to the form of the conviction, which was admitted 
to be correCl in its feveral parts ; but to the fubftance 
of the fuppofed offence, as fet forth. Thereby it ap- 
peared that the defendant, when called upon for his de^ 
fence againft the charge in the information, pleadeth 
and faith that he was then and there a fervant or groom 
to Thomas Shawy of, &c., and was then and there at- 
tending his faid mafter by his efpccial order as a fervant. 
And the faid T. Shaiv upon Ms oath faid the defendant 
was fervant to liim, and that he the faid T, Shaiu had 
theretofore in former years paid the duty of gs, yearly 
for the defendant, and had returned him as an occafional 
groom, &c. j but the faid T, S, paid the defendant 
yearly wages for his ferviges, gnd that thf dogs then 
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and there ufcd vis abovementiorwd were the dogs of the 
faid T. S., who was admitted by the profecutor to 
be qualified and licenfed to kill game according to 
the ftatutes, &c. ; and that the defendant had no dogs 
of his own at the time and place aforefaid ; nor was he 
hunting or purfuing game on the faid day but in the 
company and under the direction of the faid T. S. 
But doth not flicw to me, the faid jufticc, any fufficient 
caufe why he fliould not be convicted of the ofience in 
the faid information above contained againll him/^ The 
conviflion then proceeded to fet out the evidence of 
the witnefs in fupport of the charge ; who depofed that 
the defendant, at the day and place mentioned, did 
keep and ufe ten dogs called lurchers, to kill and dcllroy 
the game j and that he then and tliere faw the defendant 
running after and encouraging the faid dogs in the pur- 
fuit of a hare, and acllng as the whipper-in of the faid 
dogs.” Upon this evidence the magilXrate proceeded 
to convi£t the defendant. 

Richanlfon objcdlcd that tlie defendant, who was 
merely a fervant aflilllng his mailer, a qualified perfon, 
by hi^ command, in the purfuit of the gvinie, could not 
be convi£led of the oiFence. The penalty is impofed 
on perfons who fliall keep or ufe certain dogs to dcilroy 
the game ; but a fervant aflTilling his matter cannot be 
faid to do either : it is the keeping and ifing of tlie 
matter. The King v. Newman (a) is decifive againtt the 
conviftion of fuch a perfon ; for there the prefence of a 
qualified perfon was deemed fufficient to proteft his 
companion joined with him ^n the fport. The only 

(tf) HiL JJ Geo,^, Loft's Jicp, 178. and ^strn's Jufl. til. Game. 


4^1 

1812. 


The Kino 
avainjl 
Tavlor. 


doubt 
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18I2. 

Th.- Kino 
againji 
Taylor. 


doubt which can be thrown on that dotSlrine arifes from 

s 

a report, in the laft edition of Burn*s Jujiice^ of a nifi 
prius cafcj faid to have been decided before Lanv^rence J. 
at fpring afiTizes, 1804. But there the perfoii 

proceeded againft was not the fervant, and did not appear 
to have any connection with the qualified fportfman. 
He might have been an intruder upon the qualiiicd man, 
and have iifed the dogs againft his will [a). It could make 
no difference, he obferved, in this cafe, that the delcndant 
had not been returned as a fervant. 


Ht 4 llochy contra, being called upon by the Court, faid 
that he could not contend that the a£t of the fervant, 
hunting with his mailer’s dogs by his command, was not 
tlie a£t of the mafter ; and therefore that the mailer’s 
qualification protected the fervant ; in which all the 
Court agreed : and Lord Ellenhorough C. J. obferved, that 
unlefs the mailer’s protecflion extended to his fervants, 
every qualified perfon mult be his own huntfman and 
whipper-in. 

Per Curiam. The Convidlion quallied. 


(a) I have reafon to think, upon inquiry, that there were».rptcial 
circumflances in that cafe, which governed the dccifion of the learned 
Judge. Tlie defendant, with feme companions of his own, all unqua- 
lified, had gone out together with the intention of fpoiting, and had 
afterwards joined, foi aught appearing, without invitation, the com- 
pany of a qualified fportfman, and had taker* an e par t in the killing 
of the game. See Lt-wis v. Taylor, in the next tcim, r6 vol. 
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The King againjl The Inhabitants of Maddenham. 

jufticcs by their order removed Elizabeth Hill 
from Thame in OxfoiuJJlire to Haddenham in Bucks ; 
which was confirmed by the fefllons, on appeal, fubjedl 
to the opinion of this Court on the following cafe. 

Elizabeth Hill was born in the parifli of Thame in May 
1791, and has not acquired any fettlement in her own 
right ; and at the time of hci* birth tlie fettlement of her 
father Solomon Hill was in Thame, It was admitted that 
at tlie Lent ailizcs for the county of Glouccjler in 1790, 
Solomon Hill was convicted of horfe-itealing, and received 
fcntence of death. The following inflrument under tlie 
royal fign manual was tlien produced : G, R, Whereas 
Solomon Hill was, at tlie laft alTizes holden for our 
county of Gloucejier^ tried and convicted of horfe- 
ftcaling, and had fentoiice of death pafled upon him 
for the fame ; and whereas fume favourable circum- 
fiances have been humbly reprefented unto us in his 
« behalf, inducing us to extend our grace and mercy 
unto him, and to grant him our free pardon for his 
faid crime : Our will and plcafure therefore is that 
you caufe him the faid Solomon Hill to be forthwith 
difeharged out of your cuftody, and that he be inferted 
for his faid crime in our firft and next general pardon 
« that fliall come out for the Oxford circuit, without any 
condition whatfoever : and for fo doing this lhall be 
your warrant. Given at our Court at St, Jameses this 
1 2th day of May 1 790, in the goth year of our reign. 
By His Majefty's command^ JF, W, QrenviUe. To 
our trufty and well beloved our juftices of aflize for 

« thE 


1812 . 


Weinefday^ 
Ayrtl a^th. 

An attainteef 
felon having 
berii difeharged 
hy order of the 
feerctary of 
Ihte, under the 
/ign maminl, 
/ignifying In's 
majeOy’s plca- 
fnitr to g»ant 
him an uncon- 
ditional pardon, 
and dittoing 
hi< name to be 
infericd in the 
next geueial 
pardon, (ol the 
illning of whndi 
pardon there 
was fomc ne- 
gative evi- 
dence ;) and 
having allcr- 
waids pur- 
chafed a copy- 
hold for more 
than jc/., to 
which he was 
admitted upon 
fnrr(.julci for- 
mally made, 
and rcfulcd on 
and received 
the irtiies and 
profits of it for 
nine yea IS 
witliout im- 
peachment of 
his title ; g:^!ncd 
a fettlement by 
fucli refidence 
thereon for 40 
day?, and com- 
municated fuclt 
his fettlement 
to an uneman* 
etpated child, 
pait ot his 
family. 
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The King 
• agawfi 
The I'j habi- 
tants of 
Ha£)dlniiam. 


the Oxford circuit, die high (herifF of our county o^ 
Glcucijicry and all others whom it may concern/^ 
The cafe further dated that feardli had been made in 
the oflice of the clerk of aflize of the Oxford circuit, and 
it did not appear that any general pardon, including the 
faid Sdotnon Hilly had been made oat, or that there was 
any other general perdon for the faid circuit to be found 
in the faid office from the time of the conviftion of the 
faid 5 . Hilly whilit tlic late Mr. Meredith PricCy the then 
clerk of aflize of the faid circuit, held that office ; and 
that it did not appear to the Court by any other evidence 
that any fuch general pardon, including the faid S, Hilly 
or any fpecial pardon to him undier the great feal, had 
been granted- That purfiunt to the direftion of the 
inftrument under the figii manual aforefaid, the faid 
S. Hill was fliortly after difeharged, and has been fince 
at large unmolclled for his faid crime. That in 1803 
the faid Solomon PlUl purchafed of one J» Chapmany for 
100 guineas, two cottages with the appurtenances in 
'Haddenhamy copyhold of inheritance lieM of the manor 
of Haddenham-nuith^Cuddingtofiy wliich were furrcnderefl 
to the ufe of the faid 5 . Hilly liis heirs and affigns ; imd 
that he was thereupon admitted tenant thereof, accord- 
ing to the cullom of the fa'.d manor ; and immediately 
took pofloffion of and refided on the premifes fo pur- 
chafed by him, and Hill continues to refidc on part there- 
of, and has fold and furrendered the remainder : and that 
he has not fince done any other whereby to gain a 
fettlement. 


Mackanefs and Ahhott in fupport of the orders. The 
pauper has gained a derivative fettlement in Haddenhum 
from her father, and was not anobjed of removal within 
7 the 
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the jurifdiftion of the jullices by the ft. 13 & 14 Car. 2. 
c. 12. ; for that ftatutc only gives them power to remove 
perfons wandering from parifti to parifli. The father, 
notwithftanding his attainder, might purchafe land, 
though he could not hold it againft the crown 5 and while 
he held it with the confent of the crown, and refided 
upon it, he was irremovable from it by the juftices, and, 
continuing fo for forty days, gained a fettlement. This 
queftion has arifen upon what was fud by Lord Kenyon 
in The King v. 5 /. Mary in Cardigan [a) ; where, after 
deciding, without doubt, that a father's fcttlement ac- 
quired before his attainder was communicated to his 
children, he added, that it would be another queftion 
whether the man himfelf could acquire another fettle- 
ment after the attainder : and in a modern treatife {b) of 
this fubje< 9 :, 2 Blac. Com. 251. &c. and 4 Blac, Corn. 381. 
are cited in fupport of an opinion that an attainted per- 
fon cannot acquire a fettlemcnt by eftate. But the 
conclufion is not warranted ; for in Co. Lit. 2. b. it is 
laid down that a man attainted hath capacity to pur- 
chafe to him and his heirs, although he can have no 
heir ; but lie cannot hold it ; for the king (hall have it 
by his prerogative. This by 2 Hawk, eh. 49. /. 50. is 
explained to be upon oflice found. In Macdonald v. 
Ramfay (t ), fuch a perfon was held liable to a civil fuit. 
It might have been a queftion whether the attainted 
perfon could have compelled the lord to admit him ; but 
being admitted, he cannot be removed by the lord. If 
an attainted perfon be capable of taking a freehold, there 
is no reafon why he may not take a copyhold. And. 

I W'atk, on Copyh, 3.1., referring to Co. Cop, f. 3J., fays 


46s 

1812. 
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tants of 
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(<7) GTcvm Rcp.uy. 

VoL. XV. 


{h) 4 Xj’.au, 30. 

H h 


(c) Foji. Cr. /,. 6t. 

it 
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it may be obferved generally, that thofe who arc under 
no difability to take by grant, at common law, are ca* 
pable of taking by copy. Thus the matter ftands upon 
general principle : but the queftion is more favourable 
in this cafe after the difeharge of the attainted perfon by 
His Majefly’s command and under promife of pardon, 
by which he was lawfully at large. [Lord Ellenho- 
rough C. J. His Majefty’s command^ thus fignified by 
the fecretary at (late, would be an anfwei to an allega- 
tion in an indictment that the party was afterwards 
felonioujly at large : but perhaps it might be too much to 
fay more without a pardon under the great feah] The 
felhons would have done well in prefuming a pardon 
after twenty years had clapfed fincc the party’s dif- 
eharge 5 and certainly the fecretary of (late’s letter was 
a competent authority to the flicrifl' and gaoler to dif- 
eharge the prifoner. Befides, the qucllion of title arifes 
here only collaterally; and it is not competent, upon a 
queftion between two parifhes refpeCling the fettlement 
of the pauper, for one of them to difpute his title to 
the eftate, when the crown, which alone is interefted 
againfl him, forbears to feize it, and impliedly fanCllons 
his poflelTion. The very cafe of 5/, Alary in Cardigan («) 
fliews that a fettlement is not confidered as ah inherit- 
ance, nor governed by the technical rules of defeent, 
W'hich apply to real property ; ^’or there a child born 
after the attainder was held entitled to a derivative fet- 
tlement from llie father which he liad o-btained before. 
[Lord Rllcnhorough C. J. A fettlement is not at all ana- 
logous to an inheritance. By an attainder of the parents 
the children do not ceafe to be born of them, or to be 
part of their family.] A fettlement, as Lord Kenyon 


(a) 6 Term. Rep. 117. 


faid 
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Slid in thAt cafe, is no property ; and the rule of law as 
to perfons attainted is only that they cannot acquire pro^ 
perty. He alfo faid there that a fettlement is not a fran- 
ehife : therefore none of the rules as to franchifes apply 
to it. This was a purchafo of an cftate or interell 
within the parifti for more than 30/. ; and that is 
fuflicient within the ft. 9 G. i. 7. / 5. to gain the pur- 
chafer a fettlement by refideilce hereon for forty days. 


i8i2. 


The Kino 

agaiiiji 
The Inhabi- 
tants of 
Haouienham. 


Nolan and Gurney^ contra. In order to gain a fcttle- 
ment by refidence on a man’s own property, he mu ft 
have fome eftate or intereft vefted in him [a ) ; but an 
attainted perfon cannot hold freehold, and much lefs 
copyhold j and the fign manual, with the letter of the 
lecretary of ftate, could not reftore his capacity (^). 
The a£l of the 9 G. i. r. 7. leaves the queftion where it 
was, if the purchafer were not capable of holding the 
property for himfelf. In the cafe of St, Mary in Cardigan, 
Lord Kenyon evidently pointed to a diftinftion between 
this cafe and a fettlement obtained by a perfon before 
his attainder ; and that dlftinftion is founded, not upon 
any fuppofed analogy between an inheritance in land 
and a derivative fettlement, but becaufe of the incapa- 
city of ttie party attainted to hold any intereft in the 
land purchafed by him, without which he himfelf can 
gain no fettlement by refidence on it, and confequently 
cannot communicate any to his children. [Lord Ellen-- 
borough C. J. By whom could this man have been 
turned out during forty days refidence on the property .^] 

{a) Jiex V. IVidwortby, Bwr. S. C. 109. Bex v. Coldapton, ib. 450. Bex 
V, Pain/ivick, ib. 783. Bex y. North Curry, Cald, 137. and Bex v. Chrw 
Magna ib, 365. 

(J) Gullfs cafe, i Leach" $ Cr, Caf, 115. Foft, Cr. L, 62./ and x Blac, 
Bep. 479. 


Hh 2 


Neither 
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Neither the furrender nor admittance operated to pafi| 
any intereft. The paffage from Co. Lit. 2. (hews that 
an attainted perfon cannot hold a freehold ; he is civiliter 
mortuus ; and the crown holds from the time of his 
purchafe. Office is not neceflary to veil the title in the 
crown in cafe of an attainder : it is merely for informa- 
tion of the king’s title, as it is faid In The King v. Wend^^ 
man (^), but not to give him title : he took the profits 
for the benefit of the crown. {Bayley]. If no office 
Were found, in whom would the fee be during the pur- 
chafer’s life ? Le Blanc J. The fee certainly pafled out 
of the vendor.] The fee did pafs out of the vendor, but 
in whom it veils in the purchafer’s life time, before office 
found, is a difputed point. It fhould feem to veil in the 
crown, whenever, as in this cafe, the office is to inform, 
and not to entitle the crown. They referred to the cafe 
of The Duke of Tork v. Marjlmm {b). In the cafe of an 
attainder of a copyholder in pofTeffion, it would operate 
immediately as an efchcat, and the lord would have a 
right to enter upon him immediately. And in this cafe 
of an attainted perfon becoming a purchafer of a copy- 
hold, inafmuch as he was incapable of taking the oath 
or of ferving upon tlie jury, or of performing any of 
the fervices of a liege man to the lord, both tlici furrender 
and admittance would be inoperative, and therefore the 
copyhold in truft would remain in the furrenderor. 
Though Co. Cop. ftates in fcveral places that an outlaw 
may take by furrender, yet it is no v/here ftated that an 
attainted perfon can fo The cafe of Betufon v. 

Strode (r) is exprefs to fliev/ that the eftate of a copy- 
holder for life abfolutely determines upon his attainder, 

ia) fh) Ifardr. 4^1, y* 

( 7'. jOht'St Viilli 
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even without the entry of the lord, and without prefent- 
ment made ; which was merely for the information of 
the lord, who might enter before ; and this too, after a 
pardon of the convifkion, attainder, and forfeiture. The 
queftion there arofe between the copyholder for life, 
and him in remainder to whom the copyhold had been 
granted after the death, furrendcr, forfeiture, or other 
determination of the firft cftate. The Court faid that 
after the perfon was attainted, he was no copyholder ; 
he could not be of the homage, or accept a furreiider 
out of court. Then if the purchafer attainted were not 
tenant, and had no right or title in the property, he was 
removable, and therefore could not gain any fettlement 
by refidence on it. [Lord Ellenborough C. J. How could 
the lord impeach his title againft his own admiflion ? Is 
there any cafe where a lord can impeach the title of 
the tenant whom he has admitted, upon the ground of 
an antecedent incapacity ; muft he not proceed in all 
cafes as for a fubfequent forfeiture ?] The lord is merely 
a conduit-pipe to tranfmit the legal intereft from tha 
furrenderor to the furrenderee : but he knew nothing of 
the difability at the time ; and if an attainted perfon 
cannot •take a furrender, the admittance is of no avail. 
Then if an attainted perfon can only acquire property for 
the crown, but not for himfelf, he could not obtain a fet- 
tlement through the medium of property fo acquired. The 
doubt expre/Ted by Lord Kenyon in the cafe of Se.Mary in 
Cardigan («) is of great weight in favour of the objedion. 

Lord Ellenborough C. J. It was only faid by Lord 
Kenyon that whether the man could acquire a fettlement 
after the attainder was another queftion from that which 

(fl) 6 Term, Jiep. 117, 
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he was then called upon to decide ; and fo it wai : but 
that was only declining to decide a larger queftion than 
he was there called upon to do. The point raifed is 
of fome doubt, and of more general importance than 
ufually arifes on fettlement cafes. In the form of it a 
purchafe was made, which fatisfies the terms of the fta- 
tutcpG^'^. I. (^. 7. / 5«) that no perfon fhall acquire 
any fettlement in any parifti for or by virtue of any pur- 
chafe of any eftate or intereft in fuch parilh, whereof 
the confuleration for fuch purchafe doth not amount to 
30A bona fide paid, for any longer time than fuch perfon 
(hall inhabit in fuch eftate, &c. Now this was in its 
form a purchafe for more than 30/., and he refided on it 
for more than 40 days, and he has not been removed 
from it. Who then was in a condition to remove him 
for the 40 days ? The lord, who has by admitting ac- 
cepted him for his tenant, even if he could after that 
admiflion objeft to him, has not objefted. . If the lord 
had no notice of the objeGion at the time of the admif* 
fion, I do not mean to fay that he w^s afterwards pre- 
cluded from making the objeftion : but he has not in 
fa£l: objected 5 and the tenant has now continued for 
nine years in poffelfion, and by the ftatute of linjitations 
part of the rents, iflucs, and profits can no longer be 
recovered from him : fo that if he had a defeazible 
eftate during the firft 40 days, he has held the eftate 
undefeated for more than that period, which cannot 
now be impeached. And whether or not the crown 
could have impeached his title, he has now held the 
eftate under a title not defeated for above forty days. 


The other Judges alTented. 


Orders confirmed. 
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The King againjl The Inhabitants of Terrington. 

PON the hearing of an appeal againfl an order of 
two juftices, removing WUltatn Spence and Ann his 
wife from the townftiip of the Minjler Tard-w\ih^Bcdern^ 
ill the city of York^ to the townftiip of Terrington^ in 
the North Riding of the county of York ; the Refpond- 
ents proved a fettlement in Terrington : whereupon the 
Appellants produced evidence to fliew that a fubfequent 
fettlement by hiring and fervice had been gained by 
William Spence in the parifti of Raijlhorpe, In anfwer to 
which the Refpondents produced the mailer of the pau- 
per, a rated inhabitant of that parijlj^ to difprove the fa£l 
of a fettlement having been gained there. This witnefs 
was objefted to as being incompetent, on account of 
interell : but the fcfiions overruled this objedlion, and 
received his evidence, which was material to the deter- 
mination of the cafe 5 fubjedl to the opinion of this 
Court on, the queftion. Whether the witnefs was compe- 
tent or not ? 


Htillocb^ in fupport of the order, in anfwer to the fup- 
pofed objedlion to the competency of the witnefs as a 
rated inhabitant of a third parifti, that the judgment of 
the feftlons in favour of the refpondents, upon his tefti- 
mony, would be conclulive evidence of the fettlement 
of the pauper in the appellant parifti at that time, and 
therefore in the witnefs’s own favour, though that third 
parifti was no party to the appeal then in judgment ; faid 
that the objedlion, if well founded, would at one fweep 
difqualify every rated inhabitant in the kingdom from 
H h 4 giving 
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giving evidence upon a queftion of fettlement between 
any two pariflies ; though there might be no fubfequent 
removal to his own parifh, or he might ceafe to be rated^ 
or quit the parifli before any fubfequent removal was 
made : fo that at any rate it was a very remote iiitereft. 
[The Court obferved that it was found as a fail ip the 
cafe, that there was evidence before given of a fettlement 
in Raiflhorpe : and therefore the rated ir.habitant of that 
parifli was tendered ns a wltnefs to a fadf between his 
own and the appellant parifli.] Still he was not called 
to get rid of an immLcliatc, but of a remote and contin- 
gent burthen. In The King v. Kirdford ( j), a parifliioner 
having rateable property in the parifli, and liable to be 
rated, but omitted out of the exifting rate at the time 
for the purpofe of making him a witnefs, was held to be a 
competent witnefs, notwithftanding his future intereft, 
more certain than in this cafe, by which he was more 
likely to be biafled. There are other contingencies alfo in 
this cafe : the witnefs might die before a removal of the 
pauper was made to Raiflhorpe^ or the pauper might ac- 
quire a new fettlement in the mean time. To difqualify 
a witnefs there mull be a certain and immediate benefit 
to be derived to him from giving his evidence in a certain 
way. As in Ho^vard v. Shipley {^b)y Ld. Ellenhorough 
faid that if that wxrc a cafe at common law, he fliould 
have little difficulty in faying that a perfon obtaining a 
verdicl by his own evidence, whicli would enure to his 
own benefit, not merely upon a probable and contingent ex- 
peEtaiion that fuch would be the effedt of his teftimony, 
but where it is the immediate and natural cfFedb of it, is a 


(m) 2 EjJfy 559. 

( 3 ) 4 181. Tlie competency of the witnefs in that cafe wa* 

pAaUliiHcil ui>on the flat. 2 r. 24. againfl bribery. 
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perfon at common law intereftcd in the event, and there- 
fore difqualified, &c. Befides, it does not appear that 
the witnefs was a rated inhabitant of Raijlhorpe at the 
time of the hiring and fervice there : and if not then, the 
becoming fo afterwards by his own aft could not de- 
prive the other parifli, then intercfled in his evidence, of 
the benefit of it. 


i8!2. 


The Kin ft 
againji 
The Inhabi- 
tants of 
Terrington. 


Coltmatiy contra. The rule was eftablifhed in Bent v. 
Baker (a)y that where the verdift and judgment, if ac- 
cording to the fiift to be proved by the perfon tendered 
as a witnefs, would afterwards be available in his own 
behalf, there he is incompetent. Such was the cafe 
here : if the order of removal ftand confirmed, it will be 
conclufive evidence of a fettlemcnt in Terrington at the 
time of the removal, even as between Terrington and 
Raijlhorpe {h). As to the witnefs having only a contin- 
gent interefl: 5 his intereft was not contingent at the time 
of his giving his evidence, which is the only time to be 
looked to ; for he was then an inhabitant aftually rated 
in the parifli, which he came to exonerate from the 
liability of maintaining the pauper ; and the immediate 
confc([iicncc of rejefting the witnefs would have been 
the tju.dliiiig of the order of removal, on the ground 
tliat a clear icttlement was eltabliflied in his parifli, to 
which the pauper would then have been removed. In 
the calc of an aftion againft a mafter for an injury done 
by the negligence of his fervant to another perfon, the 
fervant is no witnefs to difprove his own negligence, 
becaufc he is anfwcrable over to his mafter, if there be a 
verdift againft the latter. It being clear that a rated in- 

(>) See V. Corpgm^ ti i88. and the cafes there eHed. 
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habitant could not be a witnefs upon a fettlement appeal, 
in which his own parifti was a party, it would be ftrange 
and inconfiftent if he could be a witnefs upon the fame 
queftion, to be followed by the fame ultimate legal refult, 
between other parties. Upon the trial of an indiftment 
at Nottingham againft a parifli for not repairing a high- 
way, Bayley J. lately held that a rated inhabitant of another 
parifli, in which it was contended by the defendant that 
the highway lay, could not be a witnefs to difprov** that 
faa. 

Lord Ellenborough C. J. The queftion is whether 
after prima facie proof, on the part of the appellant, of 
a fettlement in RaiJthorpej a rated inhabitant of that 
parifli is a competent witnefs for the refpondent to dif- 
prove fuch fettlement, by which his own parifli could 
never be charged with the maintenance of the pauper. 
It is contended that he is, becaufe his intereft is only 
contingent ; that he may die before any removal takes 
place : but the fame might be faid in the cafe of the maf- 
ter ; he may die before he can fue the fervant, and the 
fervant may never be called upon ; yet he cannot be a 
witnefs for his matter without a releafe. So this wit- 
nefs is afFefted with the fame fort of intereft : he was a 
rated inhabitant of Raijlhorpe at the time \ and his tefti- 
mony was to relieve himfelf from all liability over in 
that charafler, if the fettlement of the pauper were fixed 
upon the appellant parifli ; he therefore had an intereft 
in giving that teftimony at the time, as matters then 
ftood. 

Grose J. This point has often occurred at the 
feflions, and the general pradtice has been not to receive 
the witnefs. 
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Le Blanc J. We muft confider how the qucftlon 
tflood as to the intereft of the witnefs when he was 
examined at the feffions. Evidence had been given by 
the appellants to fliew that the laft fcttlement of the 
pauper was in Ratjlhorpe. A rated inhabitant of that 
parilh was then called to difprove that faft, and to jfhew 
that no fettlement was gained there ; the objeft therefore 
of his evidence was to fix the pauper in Terrington ; and 
when fo fixed, that would conclude the queftiou of his 
fettlement as to all other pariflies at that time, and the 
pauper could not afterwards be removed to Ratjlhorpe in 
rcfpeft of any previous fettlement : whereas if the 
pauper’s fettlement were not fixed by the order of the 
felFions in Terrington^ he would, upon the firft evidence 
received, have been removed the next day to Ratjlhorpe* 
The doubt as to the fettlement then refting between one 
or the other of thofe two places, the queftion is whe- 
ther a rated inhabitant of Raijlhorpe was not interefted 
in the judgment of the feffions ? He appears to me 
to have been direftly interefted ; becaiifc his evidence, 
if credited, was for ever to relieve his own parifh from 
the burthen of maintaining the pauper. But it is faid 
that fuppofing he was interefted at the time, yet cir- 
cumftances might have happened afterwards to do away 
his intereft : he or the pauper might die, or he might 
coafe to be a rated inhabitant of Raijlhorpe. It might 
be fo ; but the Court muft fee whether at the time he 
gave his evidence the witnefs was fo interefted, and it 
muft be fuppofed that things would continue in the 
fame ftate. It has been alfo faid that the witnefs does 
not appear to have been a rated inhabitant at the time 
of the hiring and fervice in Ratjlhorpe: the contrary 
however is not ftated ; but fuppofing it was fo, the 

queftion 
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queftion would ftill be whether he was interefted at 
the time he was called to give his evidence. The 
only exceptions to this are either where a party to a 
fuit has aquired an iiitereft in the evidence of another ^ 
in which cafe that other (hall not by any voluntary a£k 
of his own deprive the party of the benefit of liis evi- 
dence ; or in the cafe of a witnefs by neceflity. But 
tliere is no neceflity in this cafe : the facl of a hiring 
and fervice may be proved by otlier witnefles bcfidcs 
rated inhabitants of the parifli. I am therefore of opi- 
nion that this perfon was not a competent witnefs, 
and that the decifion of the fcfiions cannot be fup- 
ported. 

Bayley J. Tliis perfon when called to give evidence 
had a dire£l and immediate intereft in the queftion then 
before the Court ; for a fettlement had been proved by 
other evidenoe in Ratjlhorpe ; and if that were rebutted 
by his teftimony, the pauper would be fettled in 7>r- 
rington : if not rebutted, Ratjlhorpe would have been 
immediately liable to have the pauper removed to It : the 
witnefs therefore being a rated inhabitant of Ratjlhorpe 
had an immediate intereft in fixing the fettlement in 
Terrington. 


Order qualhed. 
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'T'HIS was an aaion on a policy of infurance on goods Alicencegrant- 

■*' on board the ftiip Elizabdh, at and from London to cretarjr of ftate 

I under arf order 

port or portS| place or places, backwards in council, by 

boats, &c., with leave to feek, join, and exchange con- 

voys, and exchange fimulated papers and clearances and 

fliio’s papers, fail under any flag, touch, (lay, and trade, chants refiding 

r here, but vvcic 

at all ports and places and iflands, for all putpoles what- f^y expreficd 

foever, and take in and difeharge goods wherever the Hee’lfccVon^e. 

fliip might touch at. There was alfo a liberty to wait for 

information at or off any ports or places, and to take in others to ex- 

' 1 • goods on • 

and land paflengers, without being deemed a deviation, board a certain 

And the infurance was to continue until the fliip with any'fl^ wept 

the goods fliould be arrived at her final port or place of 

difeharge, and againft all rifks whatfoever until the goods 

were fiifelv clepofited in the warchoufes of the con- which moft 
^ * 1 1 1 1 T ^hat 

fignees. And in cafe it fliould not be deemed advilc- time holiile, 

able for the fliip to enter her port or ports of ddtination, neutral.) will 

or having entered to difeharge, the rilk was to continue 

until lier arrival in Simkn, England, or elfewliere, all ‘{j' 

or cither, and the goods fafely difeharged and ware- time of the 

^ ^ r • la. Inipmcnt of an 

houfed. Asid in cafe of lofs, capture, feizure, or deteii- ,iien enemy, 

tioii by any power whatever, or under any pretence what- 

•'ever, witHiii the meaning of the policy, the underwriters 

the Baltic^ to 

winch place the cargo was conf.gned, and at whefe dcfi.c the licence was obtained by 
P. n and C.\ and thercJorc a policy effeaed on Inch goods by fuch Ihip from to 

Petniburgh, in the names of Briiijh agents here, who averred 
BaJJImi dicn enemv, was held bad ; and that Inch policy whs alfo 
a lois occafioiRd by the fcizuie and condemnation of the allured sown government, after 
thtt aiiival of the Oiip and cargo at PcUrJlmrgh, 
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engaged to pay fuch lofs or claim, whatever the famrf 
might be, in two months after notice, without waiting 
for condemnation, reftitution, or official documents ; the 
affidavit of the aflured or their agents being deemed a 
fufficient document, &c. The policy was fubferibed by 
the defendant for 200/. The plaintiffs, who effe£i:cd the 
policy as agents on the 22d of June 1810, averred the 
intereft to be in one Frederick Geiger ^ and the lofs to be by 
capture. At the trial before Lord Ellenhorcugh C J. at 
Wejlminjlery a verdi£l: was found for the plaintiffs for 
200/., fubje£l: to the opinion of the Court on the fol- 
lowing cafe. 

The Elizabeth being a neutral fhip, and laden with the 
goods therein mentioned, failed from London to Peterf- 
hurghy where upon her arrival, and before any part of the 
cargo was landed, the whole was feized, and afterwards 
condemned by the authority of the Rujfian Government. 
The fhip was reftored to the mailer. The cargo was 
the property of and configned to Mr. Frederick Geigery 
who at the time of effcftiiig the policy, and of the lofs, 
was and now is a RuJJiati fubjedl rcfidcnt at Peterjhurghy 
and on whofe account the affurance was effefted. The 
fhip failed under a neutral flag. A licence was obtained 
for the voyage by the agent o{ Frederick Geiger at his de-* 
lire ; of which the following is a copy : — To all com- 
manders of his majelly’s Ihips of war and privateers, and 
all others whom it may concern, greeting. I the under- 
figned, one of his majefty’s principal fecretaries of ftate, 
in purfuance of the authority given to me by his ma-^ 
jetty, by order of council, under and by virtue of the 
powers given to his majefty by an aft paffed, &c. entitled, 
&c. (48 Geo, 3. C.126.), and in purfuance of an order of 
council fpecialty authorizing the grant of this licence, a 

duplicate 
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duplicate of which order of council is hereunto an- 
nexed ; do hereby grant this licence for the purpofe fet 
forth in the faid order of council, to Pedder Bluhtn and 
Simon (a) on behalf of thetnfelva and others^ and to 

hereby permit them to load and export on hoard the vejfel 
the Elizabeth (£/* Hamburgh), burden 133 tonsy F. Winch* 
elmaniy majlery bearing any fag except the French, a cargo 
of wine, brandy, cotton wool, and fuch goods as are per^ 
mitted by law to be exported, except hemp, from Lon- 
don to any port in the Baltic, with liberty to touch at a 
Snvedifj port, notwithftanding all the documents which 
accompanying the (hip and cargo may reprefent the 
fame to be deftined to any neutral or hoftile port, and 
to whoinfoever fuch property may appear to belong : 
provided that the faid cotton wool ftiall be cleared out 
within two months from the date hereof, and that the 
whole cargo diall be difcliarged at one port only in the 
Baltic y and that the time of her clearance from her port 
of lading fliall be indorfed on this licence ; otherwife the 
fame lhall be void and of no eiFedf. And provided fur- 
ther that no licence fliall have been obtained for the faid 
vcfl'el to proceed with any part of her cargo to any other 
port or place. This licence to remain in force four 
montlife from the date hereof ; and at the expiration of 
the faid period, or fooner if the voyage be completed, to 
be depofited, as the cafe may be, with the commiflloners 
of his majefty’s cuftoms at the port of London y or with 
the colleftor of the cuftoms at the out-ports. Given 
at Whitehall the 19th of May 1810, in the 50th year 
of his majefty’s reign. (Signed) R, Ryder. 

(tf) This was left blank in the copy of the licence Hated in the cafe; 
which blank is ufually filled yp by the defeription of the* perfon named. 
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1812^ From the year 1807 to the times of granting the Iii« 

■ cence, efFeding the policy, and from thence to the tiilfte 

E N N E I’T 

againji of thc lofs, there was and yet is open war between 
So Nil AM. and this kingdom. If the plaintiffs were entitled 

to recover, the verdi£l: was to ftand : if not, a nonfuit 
was to be entered. 


Barnenvall for the plaintiffs made two qneftions ; firft, 
whether the licence extended to cover the property of a 
Rujftan alien enemy ; for if fo, this aftion was maintain- 
able on his behalf by the Britijh fubjecls, in whofe names 
the infurance was made : and fecondly, whether the lofs 
having been occafioned by a condemnation under the au- 
thority of thc Rujftan government was a bar to thc right 
of recovery on behalf of the aflhrcd. ill, The legality 
of the infurance depends upon the terms of the licence, 
and the intention of the crown in granting it, which was 
to cover the trading not only of the perfons named, but of 
any othersy between this and any port in the Balticy whe- 
ther hoftile or not, and under any flag, except thc French i 
thc fair inference from which exception is that at leaft 
every other hoflilc intereft except thciV^/;i:Z> was in the con- 
templation of the crown. The policy and neceffity of thefe 
licences having arifen out of thc perplexed and agitated 
ftate of the continental powers under thc influence or ter- 
ror of the French arms, and fuch licences being confidcred 
to be equally beneficial to the fubjefls of this country as 
to thofe of the enemy, ought to have the moll liberal con- 
fir udlion in furtherance of that trade, and arc neither in 
their form or their objefts like grants from the crown of 
its own revenues to a fubjedl, to which on former argu- 
ments on this point they have been compared. Grants 
of that defeription were always made under thc great 

fcal^ 
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feal, and were matters of record ; but licences before the igia. 
flat. 48 3. c. 125. wire granted under the fign — 1 

manual, and fince that ftatute by the fecretary of ftate 
under the order of council in the manner thereby pro* Bonham. 
vided, and are not of record. The objeft of former 
grants was to diminilh the public revenue for the benefit 
of the grantee : but the objeft of the licences is to en- 
courage commerce, and thereby increafe the revenue. 

In this view they have lately received very ample latitude 
of conftruftion in the Courts of Admiralty. In Dejfflis v. 

Parry (a) Lord Alvanley C. J. fays, we are not to con- 
ftrue the afts of government ftritlly againft the mer- 
chants : if it had been intended that the licence lliould 
have been more confined, I think it would have been fo 
exprefied.” In Ufparicha v. Noble {b) Lord Ellenborough 
C. J. faid, The crown may exempt any perfons, and 
any branch of commerce, in its difcrction, from the dif- 
abilities and forfeitures arifing out of a ftate of war ; and 
its licence for fuch purpofe ought to receive the moll 
liberal conftruftion.” The licences in both cafes, though 
granted to Brhijh or domiciled fubjefts refiding here, 
were extended to cover the property of enemies or per- 
fons domiciled in tlic enemies’ country. The principal 
queftion is what was the intention of the Br 'itiJlj govern- 
ment in granting this licence 5 and that appears to have 
been to enable a trade to be carried on from London to 
any ports in the Baltic in a neutral fliip, to which the 
ports of the enemy would of courfe be open. It is 
clear that government contemplated that this trade 
might be carried on by other perfons than thofe parti- 
cularly named, becaufe it licenfes them and others^ whom 

{a, 3 2 ?^ Pull, 5. {h) 13 Eaftt 340. 


Vol.XV. 


li 


It 



CASES IN EASTER TERM 


48‘2 

1812. It does not name ; and it is natural to fuppofe that as If 

does not confine thofe others to exporters refiding here, it 

agninjl muft liave intended to include the perfons refident at the 
Bo feveral ports to which the goods were to be carried. Where 

the trade itfelf is politic, and intended to be licenfcd, it 
is a matter of fmall importance on whofe individual ac- 
count the particular adventure infured is carried on : it 
cannot benefit the alien enemy, without :dfo benefiting 
the fubjedl at home,, who is engaged in it him.^ 
Viewing fuch a trade as a matter of policy, the princi- 
pal quell: ion would be at whofe rilk the outward voyage 
ihould be carried on : for if a licence be granted, cither 
exprefsiy or impliedly, to export a cargo of Briiip goods 
from hence to an enemy’s port, it is obvious that the 
government muft have contemplated that the goods- 
would become the property of an enemy when they 
arrived ; and whatever difference it would make in tlic 
policy of fuch a trade, whether the rilk of the voyage out 
was run by the Briujh vendor, or by the foreign vendee 
and alien enemy, muft be in favour of throwing it upon 
the latter, (which can only be done by fuffering him to 
infure his rilk here) for by thefe means the full profit 
upon the goods and the premium of infurance arc fe- 
cured to the Brltifh fubjcdl:, againft the clianee only of 
a total lofs. 

2dly, It may be argued, upon tlie principle laid 
down in Comvny v. Cray (flf), that this infurance can- 
not protc£l: a Rujfian fubjefl: againft a lofs occafioned 
by the of his own government \ and prima facie it 
may be admitted that every man fliall be taken to be a 
party to the public authoritative a£ls of his own ftate. 
But this cafe is diftinguifliablc from Comvay v. Gray^ for 


(tfj 10 


there 
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there was no war exlfting at the time of that infur- 1812. 

iince between this country and America^ nor any licence 

' Mennett 

from the crown, as in this cafe, recognizing the difabi- 
Hty of that ftate of things, and difpcnfing with it : but 
an intervening embargo in the ports of the aliurcd’s own 
country altered the relative condition of the parties to 
the contraft. In this cafe, the fubje£l: of the hollile 
ftate applied to this government for a licence to trade 
with us ; an illegal afl: as againft his own ftate ; thereby 
evincing a previous' intention to diflent from any a£l of 
that ftate by which the tra<lc between the two countries 
fliould be impeded or defeated: and fo far aefting in 
unifon with the' BriUjli government. v. Grn^ 

turned on the common pvefumption of aflent on the 
part of every fubjeft to the a£l:s of his own ftate, where 
nothing appears againft it : whereas the circiim fiances 
of this; cafe ralfe a contrary Inference, upon pofitive evi- 
dence of the diflent of the Rujfian fubjecl to the decree 
of his government interdicting commercial intercom ih 
wdth this country ; and our government by granting the 
licence has made common caufe with him. Tliis cafe, 
therefore, comes more within the principle of U/puruha 
V. Nobk{(i).* [^Bayley J. The fhip and cargo there wc'/e 
captured from the Spawjh aflured by the French^ and 
were condemned by a French confular court fitting in 
&pain. liOrd Ellenborough C. J. alkcd in what terms the 
licence in that cafe w^as framed (^) ?] T!\iQ Spaniards really 
interefted were not named in it, or in the policy : the 

{ a ) 13 Eaft , 33*. 

{b) 'I'hc inll and entire fubftance of the licence there gi anted, a copy 
of which I have fince feen, is Hated in the piinted report of the cafe; 
though it does not aHume to give all the formal woids of it ; xvhich led 
to a Hippofition that the whole nature of the adventure might have 
been Hated ; which was not the cafe. 

li 2 
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1812. only difference from the prefent cafe was that it was a 
ME^rT licence to trade to certain ports of Spain named ; and this 

Baltic^ and confequently including 

Peterjhurgh. 

Scarletty contra, upon the firft point; The eonftruc- 
tion put in the Court of Admiralty, in all the earlier de- 
cifions upon thefe licences, was that they were queftions 
ftrifti juris, whether or not the adventure came within 
the precife terms of the licence. In the courts of com- 
mon law the confideration has been puflied further, as 
well as to the general legality of fuch licences, as to the 
right of the parties interefted to fue upon contrafts 
arifing out of them. The king, though he may difpenfe 
with the exercife of his prerogative in exempting the 
property of his enemies from feizure in a particular cafe, 
cannot delegate the right of granting fuch difpenfations 
to any other perfon. Afluming, therefore, that the king 
had intended by granting this licence to Pedder^ Bluhm^ 
and Simony on behalf of themfelves and others y to enable 
Peddery B. and S. to adopt whom they pieafed, even 
alien enemies ; yet by law the king could not delegate 
that power to them. Thus it is faid in Calvings cafe {a) 
that though the king may make letters patent of deni- 
zation to whom and how many he will, yet he cannot 
grant to any other to make of (Irangers born denizens. 
So Lord Coke fays (^} that the king may make a parti- 
cular denization ; as he may grant to an alien, quod in 
quibufdam curiis fuis Anglia audiatur ut AngtuSy See, to 
enable him to fue only : but it is clear, that he could not 
enable another to grant fuch a privilege: and yet if the con- , 

(«)‘ 7 25, k (t) Co, Lit, X29* 
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fequences now attempted to be deduced from thefe licences 
were to be allowed, the fame elTcft would be produced. 
In the year-book, 20 H, 7. 6 . indiftments were brought 
before juftices of the peace within the liberties of the 
Abbot of St, Alhansy which were removed into this court •, 
and the defendants pleaded that the king had by his let- 
ters patent granted to the abbot and his fiicccflbrs that 
they fliould make their own juftices of the peace within 
the liberties, with a nc-intromittant claufe as to the jiif- 
tices of the county : and then alleged that the laft men- 
tioned juftices had interfered and taken the indiftments, 
by which they were void. To this the Attorney-General 
demurred, and contended that the king could not make 
fuch a grant. And the Court held the letters patent 
void; faying that it was the king’s prerogative to 
pardon felons, or to make denizens, but that he could 
not delegate the power to do either to another. [I^ord 
Ellenhorough C. J. Docs not the aft of parliament permit 
thefe licences to be granted by the fecretar^' of ftate ?] 
The aft only enables the fecretary of ftate 3 grant fuch 
licences as the king himfelf might have granted by his 
prerogative. [Bayley J. Might not the king have faid 
that any perfon might load the Elizabeth Admitting 
that he might, or that he could have difpenfed with his 
right to feize her when loaded with the goods of an 
enemy, yet he could not delegate fuclv powers to ano- 
ther, nor grant to another that he fliould enable an alien 
enemy to fue for the goods. The cafe in the year-book, 
^Ed.^. 29,30, 31. is material to this point. Bagot 
and Swyrenden brought aflize againft Thos. Ive for the 
office of one of the clerks of the crown in Chancery, 
The defendant pleaded, ift, that Bagot was born in 
France^ out of the king's allegiance : and upon a doubt 
I i 3 whether 
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1812. whether that plea went to the writ fued by both} he 
" pleaded, fegondly, that there was no record of Swy- 

^'iFNNrTT 

remlen^s appointment to the office before the grant in 

UoNiiAM. queflion. It was contended for the plaintiffs, that the 

firft was no good plea, becaufe they had made title to 
the office by the king’s letters patent to them, and there- 
fore they could maintain an aftion for it : and the cafe 
was put of a grant of land by the king to a monk pro- 
fcflcd, who, though dead in law, was able to maintain 
an action for all things concerning the land. But here 
Btigot was a perfon able, &c. They further contended, 
that as to Swyr^nderty there was a double plea; for, 
that the firft plea went to the whole writ ; and there- 
fore againft him as well as Bagot ; and the fecond plea 
was alfo againft both. On the other hand, it was con- 
tended that the letters patent did not enable Bagot to 
maintain an a£lion for that which was granted to him, 
and that he could not be fo enabled without fpecial 
words ; for that the king’s grant could not be taken to a 
double intent, but mull be taken moft beneficially for 
the crown. But finally the Court was of opinion, that 
as the fecond plea pleaded againft Swyrenden went to the 
whole writ, the defendant had pleaded two pleas againft 
Bagot ; therefore the defendant relinquifhed the former 
pleas. And afterwards in T. gEd. 4. (fo. 7.) the defendant 
Ivey pleaded, as to Bagot y that he was an alien born but 
of the king’s allegiance ; and as to Sw^rendetty that he was 
never feized of the faid office in fuch manner as that he 
could be difleifed of it : on which laft plea iflue was 
joined. And as to the other plea, Bagot replied, pro- 
tefting that his parents were Englijb born, that b., 
late king de fa£lo ct non de jure, by his letters patent 
under the great fcal of England^ granted to him by 

the 
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the name of John Bagot^ a native of his duchy of Nor- 
mandy, that he and Iiis heirs fhould be indegeni et legei, 
and fhould fue as fuch in all aftions, real, perfonal, and 
mixed, &c. The defendant Ive rejoined by fetting 
forth an aft of parliahient made in the i Ed. 4., alTerting 
the king’s title, and declaring the ufurpation of the kings 
Henry 4th., 5th,, and 6th., by which all afts done by 
them were annulled. To tins Bagct demurred, and a 
€ay was given, but Swyrendcn died before, by which the 
writ abated. Bagot then brought another affize, and the 
fame pleadings were had, and a verdift pafled for Bagot, 
who afterwards prayed judgment ; and upon argument 
on other points in arreft of judgment, Bagot had judg- 
ment to recover the oflice^ The refult of the whole 
cafe feems to be that the letters patent of denization 
granted by the late king de fafto were deemed available 
to enable Bagot to fue for the oincc which had been 
granted to him ; but that without the fpecial words of 
grant enabling him to fue, the mere grant of the office, 
which alone was relied upon in the firft ftage of the 
pleadings, would not have worked that efledt ; but that 
the grant of the office would only have enabled the 
plaintiff as an alien to take it for the benefit of the 
crown, but not to fue for the profits of it for himfelf. 
This proceeds upon the rule of law, that nothing is to 
be prefumed from the king’s grant in favour of the 
grantee but what the king himfelf has exprefied. If 
therefore the licence in queftion had been granted to a 
Rujfian fubjeft by name to fliip a cargo from this coun- 
try, the Court could not imply from thence that the king 
meant further to grant to him a licence to iitfure that 
cargo, and ftill Icfs a licence to fue upon any fuch coiitrc.ft : 
if Xuch further licences had been intended, they would 
I i 4 have 
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have been inferted in the letter; or if omitted by acci- 
dent in the original licence, the king would have 
granted them afterwards. If a fpecial licence of this 
defcription may be thus extended by implication, within 
what period of time may an aftion be brought to enforce 
thefe fubfequent collateral contrails ? Varying circum- 
llances may in the mean time have changed the policy 
of the ftate in refpect to fuch indulgcncies. [Lord 
Ellcnborough C. J. I am afraid, if this argument be 
puflied fo far, that the licence will not only not operate 
to a double intent, but will not even go the full length 
of a Angle intent, if the licenfee himfelf may neirlier fue 
foV, nor infure the cargo which he is licenled to export. ][ 
The licence will flill operate to proteft his property 
from feizure jure belli, by force of the king’s preroga- 
tive : and if feized, it would be releafed by the Court of 
Admiralty. The argument however againft this licence 
goes farther ; for in order to fupport it, it mu ft not only 
be Ihewn that a grant to a Rujfian enemy to export a 
cargo would impliedly authorize him to infure it, and to 
fue upon it during the war, but that the granting fuch 
a licence to Peddery for himfelf and otherSy would enable 
Peddery a fubjeft of the king, to transfer thefe powers to 
an alien enemy. But if the king had intended to grant 
Pedder fuch powers of delegation, his grant would be 
void. It is the fame thing whether an aftion be brought 
by an alien enemy or for his benefit, according to Brati^ 
don V. Nejbitt {a)y and Bri/lonv v. Towers [b). 

As to the fecond queftion, it has long been fettled that 
an affured cannot recover for a lofs occafioned by his own 
a£t ; and in Conway Gray (r), it was held, upon much 
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cotifideration^ and on found principles of policy) that every 
fubjedl (hould be taken to be a party to the a£ls of his 
own government, afid if the lofs were occafioned by the 
a£l of fuch his government, the afliired fliould not reco- 
ver. This rule was not intended to be broken in upon 
by the cafe of Ufpartcha v. Noble (^i), though there were 
fome expreflions ufcd in that cafe, which by themfelves 
might feem to go that length j but they may be ex- 
plained with reference to the circumflances of that cafe, 
which was a fpecial licence granted to fubjeils of Spain 
for a particular adventure. As to the argument, that the 
very fa<Sf of a Rujftan fubjedl obtaining a BritiJJj licence 
to carry on trade with a Britijh fubjedl in time of war, 
evinced an intention on his part to feparate himfelf from 
his own government in their hoftility \ that can only be 
founded upon the fuppofitioii, tliut, by obtaining a trading 
licence from an enemy, he meant to adl contrary to his 
own government. But that depends upon the law of 
RuJJia^ and is not be afliimcd as a fadl, without evi- 
dence. Bynkef^ioek indeed fays that the very declaration 
of war prohibits commerce between the belligerents ; but 
that is Hated as a fadl, and not as the law of nations. 
[Lord Ellenhorough C. J. alked if there were any country 
where that was not the law.] It has been otherwife 
pradlifed in Holland. [Lord Ellenhorough C. J. That 
was a particular cafe, and not the general law of the 
country.] It has been often attempted by different 
countries to leave commerce at peace, while nations 
were at war. But at all events it is a fadl to be found, 
and not to be affumed. If an adlion were pending here 
between the fubjedls of two other countries upon a con- 
tradl made pending hoftillties between their govern- 
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j8i 2. ments, but while at peace with our own, the plaitttiff 

— — ia fuch an a£lion would not be nonfuited, as hav- • 

ing declared upon a contraft illegal by the law of 
u^^^tions. But even if it were otherwife, why may not 
the RuJJian have had a licence from his own govern- 
ment to legalize his trading *, a prefumption more lit to 
be made, than that he had feparated himfelf from it. No 
man is to be prefumed to be criminal without proof. 
But admitting *the legalil^ of the trading unde’* the li- 
cence, that does not imply a further liberty to infure, 
and alfo to fue on the contra£l of infurance. The argu- 
ment may with as much reafon be pulhed to all its con- 
foquences ; and then it might alfo be inferred, that after 
receiving the gold and filver money of the realm in 
execution, the foreigner would be at liberty to carry it 
away with him. [Lord Ellenborough C. J. The argu- 
ment could only be carried as far as the doflrine in 
Wells V. Williams {a) would carry it ; where ,to a plea 
of alien enemy, the plaintiff replied that at the time of 
making the bond upon w^hich he fued, he was and yet 
is here by the licence and under the proteftion of the 
king. There it was admitted that an alien, who comes 
here under a fafe conduft, may maintain an affion, as 
a confequence of the leave given him to remain here in 
time of war. IBayley J. He is put in the fame condition 
as a fubjeft in that refpeft •, and there is no neceflity for 
his exporting the coin : he may purchafe foreign bills of 
exchange. Lord EllenbGrouerb C. J. The licence to the 
grantee legitimates the adventure out and home, and 
t’.-.ie is ?io occafion to inquire further in this cafe.] 
Sj/.-pnfrng the licence or an aft of parliament had given 
I'OWQT to all the king’s fubjefts to trade with Rriff/a 
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during the war, would diat have enabled a Rujftan fub- 
jefl: to fue upon a contract made abroad with one of ■ 
the king^s fub]e<3:s ? and would it not have been an- 
fwered by the* court, as on other occafions, that if the 
legiflature had fo meant they would have faid it ? [Lord 
Ellenborough C. J. We have recently held in Fenton v. 
Pearfon (^z), that a licence to a fubjeft to purchafe goods 
in Rujfta gave the Rujfian vendor a right to ftop his 
goods in trail fitu.] That went to take away the right of 
action of the bankrupt vendee’s alBgnees, and not to 
give the RuJJtan enemy a right to fue. Befidcs, an alien 
enemy was not to be plundered of his property by any 
fubjedl:, without authority from the crown to feize it, 
and he might therefore defend his poflclTion in a court of 
juftice. 
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Barnewall in reply. There is no queftion but that 
the king may licenfe an iilicn enemy rcfiding here to 
fue. V. Wtlliams is in point : in addition to which 

Kenftngton v. Inglisy in error [h)y fhews that where a cer- 
tain trading with an enemy was licenfed for goods to be 
imported in his Ihip, that was held impliedly to licenfe 
an infwrance of the enemy’s fliip, upon whicli his agent 
here who cfFedlcd the infurance might fue on his behalf. 
.In truth a licence to an enemy to trade, which can only 
be executed by the medium of contrails, muft be in- 
operative if it do not alfo carry with it a licence to fue 
upon fuch contrails. And here the queftion is not 
whether fuch a power may be delegated by the licenfees 
to others : for the licence in its terms is a general one 
to certain perfons named, and others who are not named. 

(a) Juic, (h 

[Lord 
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[Lord Ellenhorough C. J. Should not the crown appear 
by the licence to have had fufficient notice of the objeft 
of it : fo that where it appears to have been taken out by 
Britijk fubjefts, it fhall not afterwards be transferred to 
alien enemies, whom it does not appear that the crown 
had in its contemplation at the time of granting it.] 
The crown contemplated a trading to any port in the 
Balticy moft of which it muft have known were hbfliile 
at the time. [Lord Ellenhorough C. J. S^veden was then 
neutral.] All were meant to be included ; othorwife 
the licence would have been reftrained to a trading to 
all neutral ports : it was a licence for the trade to 
the Balticy to evade the prohibitions of the hoftile go- 
vernments. 

Lord Ellenborough C. J. Two points have been 
made, both of which have been at different times the 
fubjefts of ferious confideration to all the court. I 
have frequently had them brought in difeuflion before 
me at nili prius, and have intimated to different judges 
the refults of thofe cafes. And without faying whether 
I may not, after hearing the opinions of all my brothers, 
and upon further difculfion, and further lights upon the 
fubjeft, vary the opinion which I now entertain ; yet 
that no inconvenience may enfue from referving our 
judgment upon a queftion involving fo large a mafs of 
property as this does, I (hall proceed to deliver my 
prefent opinion. The firft point arifes upon the terms 
of the licence, which is to Pedder^ Bluhniy and Si/non, 
on behalf of themfelves and others^ which perfons fo 
named, and on whofe application the licence was 
granted, muft, there being nothing appearing to the 
contrary, have been contemplated to be Britifh fubje£ts 

refiding 
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tefiding here, or at leaft perfons refiding here^ and 
owing a temporary allegiance to the king at the time ; 
and the queftion is whether fuch a licence can enure 
to the benefit of a RtiJJtan alien enemy refiding in the 
enemy's country. I do not mean to impofe the fame 
ftridinefs of conftruftion upon a licence of this de- 
feription as was formerly applied to the king's grants ; 
but at leaft it ought to be conftrued according to the 
fair fenfe and meaning of the words ufed ; and when in 
an extended fenfe of thofe words, the conftruftion may 
be of injurious tendency to the public interelt, we ought 
not to attribute to the crown an intention to ufe the 
words in that fenfe, without more certain indication of 
its having contemplated this ufe of its licence. The 
king by his prerogative has a power of difpenfing peace 
and war, and he may by his licence difpenfe with the 
penalties arifing out of a ftate of war in favour of an 
individual ; and fince by ail of parliament the fame dif- 
cretionary power has been confided to the fecretary of 
ftate, which was before excrcifed by the king, the fame 
interpretation ought to be put on a licence fo granted. 
The queftion then is whether a licence, if granted here 
under tlie fign manual to Peddtry Bluhniy and Simoftp 
(who muft be taken to be Britifli fubjecls,) and others^ 
would not be reftrained to the particular licenfees, and 
to others ejufdem generis ; and might there not be good 
reafons for granting it to fome individuals and withhold- 
ing it from others. I affume for this purpofe, that as 
the licence was to export the goods to any port in the 
Baltic (the Baltic including at that time a large propor- 
tion of hoftile ports) it meant to include all, hoftile as 
well as friendly ; yet ftili the king might place fpecial 
confidence in the perfons named, that tlie licence would 

not 
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not be abufed, whfdl he might juftiy withhold ftom m 
Mit M Many public inconvBiiiencies might arife from 

ttgjiii/ permitting an indiferiminate intercourfe to alien enemies 
between our own ports and thofe of the enemy, which 
might be with lefs hazard permitted to our own fubjeils ; 
many collateral negotiations might be inftituted injurious 
ta the ftate in the one cafe, which could not be expefted 
in the other. All, however, which I demjrd for the 
fecurity of the ftate is that it fliould appear, by thfe terms 
of the licence, that where it is ufed to cover a trade by 
the fubje£l oPan enemy from this country to a hoftile 
port, fuch an ufe of it fliould have been within the con- 
templation of the government ifluing it ; that the go- 
vernment fliould not be hoodwinked as to the real objedk 
of the parties obtaining it. Admitting, then, that, the 
crown contemplated to licence a trade to a hoftile port j 
yet the objc£l is very different, and it would be going 
much further to fay that it contemplated a hoftile 
grantee ; the policy may be very different where fuch a 
licence is granted to a perfon refiding here, who is known 
and accountable for ^ any improper ufe of it; and where 
it is granted to an alien enemy refiding in the heart of 
the enemy’s country : whether, if ufed by others than 
the immediate grantees, it fliali be ufed merely by fuch . 
as are affociated with thofe to whom it is granted ; or 
whether it may be transferred to enemies, perhaps to 
Frenchmen themfelves living in France^ and under the 
pcrfonal control of our great enemy. Without binding 
myfelf therefore to a ftri£l conftruftion of the very 
terms of the licence, I muft be fatisfied, which I am 
not at prefent, of the intention of the crown, before I 
can agree to put the very extended conftruftion now 
contended for upon the general words in this licence : 

and 
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and as at prefent advifed, I think it cannot be extended 
to an enemy and to cover an enemy^s property 

As to the fecond point, How far the Rujftan nflured 
(hall be faid to have participated in the aft of condemna- 
tion by his own country; I have no difficulty in faying, 
that I think the fubjeft of every country muft be taken 
to participate in the public afts of his government. 
And this, upon the principle laid down in Conway v. 
Gray, exaftly fo far as it is not broken in upon by the 
cafe of Ufparicha v. Noble, if indeed the former be at all 
broken in upon, in principle, by the latter, in which 
there appeared to be an exprefs intention of the crown 
to legitimate the particular adventure with the Spaniardi^' 
through the agency of a native Spaniard domiciled here. 
But if the principle of thofc cafes be irreconcileable, and 
I was now obliged to adopt the one and relinquifh the 
other, I fliould rather abide by the found principle of 
Conway v. than by the latitude of expreflion to be 
found in Ufparicha v. Noble. The lofs, therefore, in this 
cafe having been occafioned by a RuJJian comlcmnatloii, 
muft conclude every Rujfian fubjeft, and the Rujlan 
affured, for whofc benefit this aftion is brought, cannot 
recover upon cither ground of objeftion. 


i8i2. 


Men NETT 
agahp 

BoNSAltf. 


Grose J. declared himfelf of the fame opinion upon 
botli points. 


Le Blanc J. This aftion is brought by Britijk 
agents, wlio, having made the contraft of infurance in 
their own names for the foreign alien enemy, were com- 
petent to bring it, in point of legal capacity to fue upon 
the policy, againft the defendant, who underwrote the 
goods againft the rifks mentioned, at and from London to. 

ports 
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againft 

Bonham. 


ports or places in the Baltic ; and thefe goods were (hip- 
ped under a licence to Pedder^ Bluhm^ and &imony on be- 
half of themfelves and others^ to load and export them 
on board the Elizabeth^ bearing any flag except the 
French^ from London to any port in the Baltic. The 


firft queftion arifes on the terms of the licence ; and I 
cannot agree to apply the ftrift conftruftion called for at 
the bar to inftruments of this defcription, or that the 
fame rules of conftruftion apply to them as to the king^s 
grants in former times of the revenues of the crown : 
but the true queflion for the Court to confider is what 
was tlie intention of the crown in granting this licence ? 
Firft, whether it authorizes a trading to the enemy^s 
port ; for if it do not, there is an end of the queftion* 
But I think that the licence to Pcdder^ Bluhm^ and Simon 
and others, to export a cargo of goods from London to 
any port in the Baltic, confidering the ftate of the Baltic 
powers at that time, many if not moft of which were 
then hoftile, did authorize a trading to an enemy^s port. 
And if fo, it is fccondly to be confidered, whether it 
authorized Pedder and Company to carry on that trade 
in fuch a manner as would veil the property of the 
goods to be exported in the Ruffian alien enemy at the 
time of the fliipmcnt here. Now the general objeft of 
fuch licences was to facilitate the export of Britifj ma* 
nufaftures or Britip colonial produce to the Countries 
of the enemies, notwithftanding the prohibition of their 
feveral governments : and if that were the obje£l of this 
licence, I fee little difference whether the goods were 


to be (hipped here at the rl(k of the Ruffian or of the 
Britp fuhje£l, or were only to become the property of 
the Ruffian after their arrival in his own country ; for 
whether the goods were originally (hipped at the rilk of 

3 
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Ihe RuJJian or Britijb merchant, the trade from this 
country would Hill be under the control of the Britijb , 
merchant or agent here ; and that circumftance does not 
feem to make any difference in the queftion as to the 
policy of the trade. The application for the licence to 
export a cargo from this country is always made by the 
Britijb merchant here ; and if any improper ufe were 
made of it when obtained, he would be anfwerable for 
it to the crown. If therefore it were deemed politic to 
carry on an export trade from this country to any port 
in the Baltic^ at a time when moft of the ports there 
were hoftile, it does not appear to me that there is any 
difference whetlier the goods were RuJJian or Britijb 
property at the time of exportation ; becaufe ultimately 
the crown, in granting fuch a licence, mult have con- 
templated that the goods were to become Rujjian ; for 
they could' only be delivered to the Rujfiatr in confe- 
quence of the previous coiitraft or order : and therefore 
it appears to me th:.t fuch a licence muft neceffarily ex- 
tend to leg'li?;e the trading to RiJJia^ whether or not the 
interefl: was in the Ruffian at the time of the fiiipment. 
And it muH; be remembered that this action is brought 
upon a policy of infur ance on goods bound to a Rujjffan 
port, and where the plaintiffs in the action, vt^ho fue 
upon the contraft, are Briti/h fubjeils. I do not feel 
that any found policy of the country can be prejudiced 
by fo conftruing the licence granted in this cafe \ but I 
give this opinion with great difficulty when I find that 
I differ in opinion from My Lord, who has had fo much 
experience in queilions of this nature at the fittings at 
nifi prius. 

The fecond queftion arifing in this cafe is whether the 
plaintiffs can recover for the benefit of the Rujjian fub* 
Vot. XV. K k }ea 
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l8lt. for a lofs which has happened by the aft of the 

' Rujftan government : and acceding, as I do, to the gc-» 

(ixmnfl neral ride laid down in Comuny\,Gray[a)j which was 
Bokham. founded on Touteng wHuhlard (^), I fhoiild have coiifidered 
that tlic party intcrcfled, bcitig a fuhjcft of the Rujfuni 
government, would not be protccled againfl a lofs by 
the aft of his own government. Fnit that ftill brings it 
to the queflion, whether he is takeji out of the general 
rule by the licence granted in this cafe, acc^^rding to the 
conflruftion adopted in Ufparicha v. Nohlc (r). In that 
cafe the licence to trade to certain ^patiijlj ports then 
lioflilc was granted to a Spaviard domiciled here ^ and 
therefore I do not lay any ftrefs on the perfon to whom 
it was granted ; but confidering it as having been granted 
to any indifTerent fubjecl of the king rcfiding here, yet 
inafmuch as it was deemed to legalize the trade to the 
ports of the enemy, it was held to cover tlio property of 
other Spaniards rcfiding in Spain. Now here it is the 
fame as if the licence liad been to export the goods to 
Peterjhurgh by name, being to any port in the Baltic ^ 
and the only diflerence in the two cafes is that in Ufpa-- 
richa v. Noble the condemnation was by a French con- 
fular court fitting in Spain^ and not, as in tliis cafe, by a 
proper national court. The principle, however, which 
the Court there adopted was that in authorizing the trade 
to an enemy’s port, the licence impliedly legalized tlie 
contraft of infurance upon the enemy’« goods exported 
from hence under that licence : the fame principle 1 
think will govern the pref^nt cafe. 

Bayley J. Upon the beft confideration which I can 
give this cafe, I think that the plaintiffs are not entitled 

{d) 10 Enfl, 536. {,h) 3 Srf 4 r EulL (r) 13 33 *. 

• to 
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to recovet, and that a nonfuit ought to be entered. 
IVo queftions have been made ; one upon the conftruc- 
tion of the licence; in deciding which we ought to con- 
fider what was the intention of the crown at the time it 
was granted, as it may be collecSled from the licence it- 
felf : for it fhould appear that the king was put in pof- 
feffion at the time of all the circumftances and objefts to 
which it was to be applied- It is now contended tliat 
this licence authorizes a Rnjfian^ the fubje£t of a (late 
at war with tliis country, to export from hence goods of 
his own into his own country : but looking at the licence 
itfelf, I fee nothing in it to fliew that it was in the con- 
templation of the crown to cover the importation of 
Rtijftan property into that country from hence : on the 
contrary the licence is to Peddery Bluhniy and Simon, 
(who are Brltip fubjefts refiding here,) and others, 
(which mu ft be taken to mean others of the fame de- 
icription,) to export goods from this country to any port 
in the Baltic ; from whence I conclude that the crown 
looked only to licenfc an exportation by BntiJIj fubjefts. 
It may make a great difiercnce whether the deftination 
of the goods is to be under the control of a Britijh fub- 
jeift, or an alien enemy •, whether to a friendly or to a 
hoftile port in the Baltic : and that deftination is not 
fairly brought under the notice of the government in 
the terms of this licence, when it is attempted to be ap- 
plied to legalize not an exportation by the fubjefts of 
the king, but an importation by an alien enemy Into 
his own country. I cannot fay that fuch a cafe was 
certainly contemplated at the time of granting the 
licence. 

Upon the other point, I quite agree with the doftrine 
laid down in Conway v. Gray, and that clafs of cafes : 

K k 2 and 
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and If there be any expreflion in the judgment of the 
Court in the cafe of Ufparicha v. Noble which difagrees 
with ihat doftrine, I have no difficulty in faying that 1 
fliould abide by the former in preference to the latter 
docifion* It is a clear principle that every fubjedb is 
bound by the afts of his own ftate. But in Ufparicha 
V. Noble there was no previous aft of the Spafsjfi govern- 
ment which was conducive to the lofs> . »he captuie was 
by a French privateer. It was indeed a liecnce to a 
Spaniard and not to a native fubjeft ; bu^ that Spaniard 
was domiciled here ; and it was not a licence to fend 
goods to any port, v^hich might be intended for a neutral 
as well as for a hoftiie port ; but it licenfed the exporta- 
tion direftly to two certain ports in Spain y which was 
then hoftiie to this country. It was argued as if the 
property in that cafe had been condemned by the Spanijb 
government j out that I deny : for there was no one aft 
of the Spanijh government after the capture which con- 
tributed to the lofs. The circumftances of that cafe, 
therefore, were very different from the prefent. The 
licence was direft to export to the enemy's ports ; there 
was war exifting both with France and with Spain before 
the policy was effefled ; the capture was made by a 
French privateer, and the condemnation was by a French 
confular court fitting in Spain, Wbereas here, after the 
policy was made, there was a new authoritative aft of 
the Ruffian government, which had made the feizure, 
warranting the condemnation which induced the lofs. 
This diftingullhes the prefent cafe from Ufparicha v. 
Nohlcy and ranges it as I think with that of Conway v. 
Gray, But as this opinion differs from one of my learned 
Brothers, I am ghd that the queftion will not be concluded 
by the judgment of nottfuit. 


J 


The 
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The Court allowed, if the parties could agree to turn 
this cafe into a fpecial verdift, that judgment fliould be 
entered for the defendant ; otherwife a judgment of non- 
fuit was to be entered, according to the liberty referved 
at the trial : but th^ parties afterwards agreed to turn the 
cafe into a fpecial verdid, on which judgment wasjentered 
for the defendant. 


Thompson, one, &c. againft Noel* 

^^HIS was an a£lion on the cafe, in which the plaiiitIfF 
declared, that whereas at the times after mentioned 
he ufed and exercifed the profeffion and bufinefs of a 
folidtor, and that at a meeting of gentlemen, merchants, 
&c. of the counties of Lincoln and Rutland^ convened 
by public advertifement at Stamford on the 5 th of Sep- 
tember 1809, the defendant being then and there in the 
chair, it was refolved to promote a navigation from 
Bofon and L’jnn to Stamfordy &c., and certain perfons 
were then appointed as a committee for this purpofe, of 
whom the defendant was one, and of which committee 
five or hnorc were declared a competent number for the 
defpatch of htifnefs ; and that the proper notices Ihould be 
given of the intended application to parliament in the 
next fefllon, for leave to bring in a bill for this purpofe, 
&c., and that a fubfeription iLvuld be opened accord- 
ingly, &c. ; and that the plaintiff fliould he the folicitor for 
the purpofe of conduEl'i.g the bill in its progrefs through par- 
liamenty and for tranfadllng the general huftnefs conneSled 
nuith the objects of then uieMng. That the plaintiiF 
accepted of the faid emplrynent and bufinefs of fuch foli-* 
citor, and then and tliere bi came and was, and conti*. 

Ji k 3 nually 
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Friday, 

May id. 

No a£lion lies 
I'or a difturb-' 
«Oice of a folU 
citor retained at 
a public meet- 
ing to (blicit a 
bill in parlia- 
ment; there 
belnjrno wrongs 
fula^ by the de- 
fendant Dated ; 
but only tliat 
the defendant, 
who was the 
chairman of the 
meeting and 
one of the com- 
mittee ap- 
pointed tor the 
defpatch o* the 
bufinef^, con- 
rpired with 
Olliers to 
diOurb the 
plaintitf in hii 
faid employ- 
ment and bufi- 
iiefs, and pro- 
cured other 
folicitors to bn 
employed. ^ 



CASES IN EASTER TERM 


$02 

- 1812. nualljr from thenceforth until the exhibiting of his bilf, 
continued fuch folicitor as aforcfaid : and that the de- 

TnoMPsoN 

fendant, intending to injure and prejudice him in ihh 
behalf^ and io dtjlurb him in his faid employment and huji^ 
tiefs as fuch folicitor^ and to prevent and hinder him from 
fo conducing the faid bill in its faid progrefs, and fron> 
tranfafling great parts of the faid general bufinefs con- 
nefted with the objefls of tlie faid met ting, which he 
of right ought to, and otherwife might and would have 
done, and to deprive him of great profits which v/ould 
otherwife have accrued to him from fuch his employ- 
ment and bufinefs, afterwards and whilft the plalntifF 
was fuch folicitor, &c. unlawfully, wrongfully, and 
malicioufly combined^ confpiredy and confederated with di- 
vers others, to dtjlurb the plaintiff in his faid employment 
and bufinefs as fuch folicitor, and to prevent him from 
fo condudling the faid bill in its progrefs, and from 
tranfafting divers great parts of the fame general bufinefs 
which he might and would otherwife have done ; and 
did together with others afterwards, and whilft the 
plalntifF was fuch folicitor, 8cc. in purfuance of the faid 
unlawful combination, confpiracy, and confederacy, 
wrongfully and injurioully greatly difturb the plaintiff 
in his faid employment and bufinefs as fuch foli- 
citor, and prevent and hinder him from fo conducing 
tire faid bill in its faid progrefs, and from tranfa£l- 
ing the faid parts of the faid general bufinefs, and did 
caufc and procure C. i., &c, to be employed, and 
they were by reafon of fuch procurement at thofc 
times aflually employed as folicitors in and about the 
condufting of the faid bill, &c., and aftually did then 
and there conduft the faid bill in its faid progrefs, &c., 
^ and receive the profits thereof, &c, : by reafon whereof 

15 the 
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the plaintiff was greatly difturbed in his faid employment 
and Sufinefs, as fuch folicitor, and wholly loft and was 
deprived of great profits, &c. which would otherwife 
have accrued to him from his faid employment, &c. 
There were various other counts laying the cafe in dif- 
ferent ways : amongft others, the 7th count ftated that 
whereas tlio plaintift* on tlie ift of January 1810, and 
continually from thenceforth until the exhibiting of his 
bill, was tlie folicitor of, and as fucli folicitor retained 
and employed by divers, to wit, 5000 perfons for die 
purpofe of conducing a certain bill in its progrefs 
through parliament for the faid laft-nTentioned perfons, 
and for tranfaftiiig certain general bufinefs for the fame 
perfons •, yet the defendant, intending to difturb him in 
his faid employment, See, unlawfully combined, &c. ; 
and fo it continued and concluded like the former count. 
The defendant demurred generally to tlie whol6 decli-^ 
ratioiT.. 

T£e Court called upon the plaintiff's counfel to fiipport 
his declaration, in which Lord Ellenhorough C. J. ob- 
ferved, that there was no tortious aft whatever of dif- 
turbance ftated ; but merely^ that certain perfons, having 
employed an attorney, afterwards ceafed to employ him 
and employed others. 

Bayky^ for the plaintiff, faid that the defendant afted 
without authority in difmiffmg the folicitor retained at 
the general meeting of the parties interefted in foliciting 
the bill. That an aftion lay by any perfon who was 
wrongfully difturbed by another in his property or occu- 
pation ; and in i Com* Dig, tit. Aftion on the Cafe for 
aDifturbance,” B. 1. p. 217., it is laid down to be fuf- 
K k 4 ficient 
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ficlent to allege a difturbance generally, without fliewing 
the particular manner of the difturbance for which 
is cited, Dawney v. Dee (a), and JBruJg, 4., and he re- 
ferred aUb to a precedent in Ne-iu Book of Entries^ p. 8. 
But 


Lord Ellenborough C. J. obferved that thofe were 
cafes of local difturbance raid exciufion oi the entry of the 
plaintift' into a place where he ftated his right 10 enter : 
but for any thing which is ftated in this declaration, 
the defendant might have done no more than make a 
noife in the plaintiff^s hearing which difturbed his mind. 
That if the plaintift had really been difturbed in a manner 
which was a£lionable, the Court would give him leave 
to amend his declaration 5 but if the pnly difturbancp 
he could ftate was that the defendant and others, to 
whom the condu£b of the buftnefs was confided, bad 
preferred others to folicit the bill inftead of himfelf, it 
would not be worth while to amend, 

B^iyky faid that he could not make the cafe better by 
any amendment 5 and thereupon the Court gave 

Judgment for the Defendant. 


jP. Pollock for the defendant. 


(d) Cro* Jac. 606. This was an aflion on the cafe for dirtuihing 
the pUintiffin the ufe of his pew in right of an ancient mefTuage. 
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Pitman and Another againfi Stevens, Newts, 
and Others. 

^HARLES FOULIS being felfecl in fee of a dwel- 
ling-houfe, wharf, warehoufes, and other premifes at 
B/ackwal/y in Middlefex^ and of other real cftates, by 
his will duly executed and atteftcd, devifed as follows : 
I give and bequeath all that 1 fliall die pofiefled of, 
real and pcrfonal, of what nature and kind foever, 
after my juft debts is paid. I do hereby appoint Captain 
Robert Prejlon my rcfiduary legatee and executor. I 
bequeath to George Foulis Pitcairn^ my fifter^s fon, 
twenty guineas a year, to be paid quarterly ; the rea- 
<< fon I leave him fo little, he being very bad in mind, 
I give and bequeath to Captain W* G, 30/. for 
mourning, he having behaved not to my fatisfac- 
tion, marrying into the family I difliked : and to his 
mother, if alive at my deceafe, 100/. for mourning; 
(he having lately married a third hufband, and I do 
npt know the name flie goes by, and quite againft my 
approbation. Item, I give to my dear lifter Margarett 
Freeman 2000/., to give her two fons Charles and 
Thomas Freeman when fhe dies; and I defire my legatee 
and executor to let her be interred in my vault with 
her late hufband W, G, Freeman, Item, I give to the 
“ Reverend J, Reily i ooo/. for his life ; then to go in 
moieties to his two children, John and Martha Reily. 
I recommend to Captain Pre/lon^ my legatee and ex- 
ecutor, to be kind and friendly to my brother-in-law 
John Crichton ; and as he has had the misfortune to 
lofe his fortune, beg he will do fomething handfome 

u for 
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Thcfc word* i» 
a win, ** I give 
and bequeath 
all that 1 ihall 
die poHelTed of, 
real and per- 
tonal, of what 
nature and kind 
forvci, after 
my juft debts 
paid. I ap- 
point 7*. my 
refiduary legatee 
and executor i’*' 
followed by 
ceiuin annui- 
tif s and lega- 
cies ; with a 
dcfire to his 
l(*gatce and 
executor to let 
his fifter be 
interred in his 
(the teflator's) 
vault, and with 
a recommenda- 
tiwn to him to 
be kind to an- 
other relation, 
and to do fome- 
thing handfomu 
for him at his 
death, Ac. fltew 
the leflator’s 
intention to 
make P, the 
refiduary lega- 
tee of his real 
eftate in fec» 
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1812. “ for him at his death, or when he fliall want any thing 

“ to Ifve on. Item, I give and bequeath to Mrs. Ru~ 

Pi I .M N 

therfovd 1000/. Ifem, I give yxnto Jane Brown 
SiLvr.Ng, „ annum during her natural life, and 20/. for 

« naourning \ and to each fervaiit that lives with mo until 
I die, 10/. for mourning, and to my cook, Rebecca^ 30/. 
« In w'itncfs/’ &c. 

Tlie devifor died on the pth of July 178^, leaving^ 
Captain, (fince Sir Robert) Prejlon Bart, him furviving. 
Upon the teftator’s dcccafe Captain Robert Prejlon en- 
tered into the pofleflion of the dwclling-houfe, wharf, 
wavchoufes, and other premifes at Blackwally and all the 
teftator’s other real eftates. Thomas Newte^ deceafed, 
after making his will, contra£led with Sir Robert Prejlon 
for the purchafe of the faid premifes at Blachvally then 
in leafe to Mr. Newte, and which premifes were after- 
wards, by indentures of leafe and relcafe dated the 28th 
and 29th of July 1803, in confideration of 515/., coa- 
veyed by Sir Robert Prjlon to Mr. Newte in fee. On 
the 6th of J/v/y 1808, the complainants filed their bill 
in Chancery againft the defendants, to which bill the 
defendants put in their anfwers, &c. ; and on the hearing 
of the caufe before the Mafler of the Rolls, his ’Honor 
direfted the cafe before ftated to be made for the opi- 
nion of this Court, upon the queftion Whether Sir Robert 
Prejlon Bart, took any and what efiatc under the will of 
Charles Poults in the dwclling-houfe and other premifes 
at BlackwalL 

Holroyd^ for tlie plain tiff, after adverting to the words 
of the will, dcfcrlbing the property which the teftator 
intended to devife, as fuflicient to pafs the realty, (of 
whicl) the Court liad no doubt,) contended that the ob- 
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vious meaning of the whole will was that Captain Pref- 1812. 
icHy whom he named his refiduary legatee and executor, 
fliould take all the real as well as pcrional property of 
the teftator, fubjeft to the payment of the annuities and 
legacies. The teftator affigns a reafon why he only gives 
his fifter’s fon 20 guineas a year ; and gives other near 
relations large fpecific legacies ; and recommends to his 
legatee and executor, that is, Captain Prcjlon^ when his 
filler Margaret dies, to let her be interred in his (the 
tellator’s) vault ; and alfo i-ecommends to him to be 
kind and friendly to his brother-in-law John Crichtotiy 
who had loft his fortune : this mull mean that Captain 
Prejlon was to evince that kindnefs out of the real and 
perfonal property which the teftator died poftelled of, as 
deferibed in the beginning of the will, and of which the 
teftator had appointed him refiduary legatee and execu- 
tor. If he do not take the realty, it is given to no per- 
fon ; and If he do take it, he muft take the fee. To fliew 
that the words legacy and pcrfonalty might be applied to 
real eftate, he cited Hope v. Taylor (<1), Hardacre v. 

Hap {h)y and Doe v. Tojield (r). 

Bowetiy contra, contended that Captain Prejlon did 
not take the realty at all ; or, if he did, that he only 
took it for life, there being no words of inheritance. 

The firft words of the will are merely introduflory, and 
as fuch palled nothing, according to Ihbeifon v. Beck- 
•with {d)y Dcnn v. Gajhin (f), and Doe v. Allen {/)* 

Then there is no gift of the realty to any perfon either 
in form or fubftance ; but as Lord HardivickeC. faid, 

(rt) I Burr. 26S. ( 5 ) 5 7 ermRep. 716. (c) ii Sajif 246. 

{d) Caf, temp. ^Talh. 157. (r) Covp. 657. 66r. 

t/) 8 Term Rep. 503. 

in 
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l8ia. in Grayfon v. Atkinfon (a), concerning introduflory words 
denoting the teftator’s intention to difpofe of all his 
a^ah:} temporal eftate,” — « Intention at firft is one thing, and 
S^EviMs. execution of that intention is another.” The ar- 

gument then for giving the fee in the realty to Captain 
Prejlon refts upon his appointment to be executor and 
refiduary legatee ; but the word legacy has never been 
applied to realty except in the cafes mentioned, where 
it was ufed with words of reference to more apt words 
of devife of the realty : and the word executor is pecu- 
liarly appropriate to the bequeft or diftribution of per- 
fonal property only ; of which defcription were all the 
legacies given by this teftator ; and therefore thofe words 
will be fatisfied by Captain Prejlm^s taking the refidue 
of the perfonal property after the fpecific legacies are 
provided for. In Shaw v. Bull (^), it is faid that making 
one executrix, and giving her the overplus of his eftate, 
would only give her the perfonalty. So in Clements v. 
Caj(fye{c)i whcie one made his wife executrix of all his 
goods anti lands, it was held not to pve her the fee ; for 
it fliould only be intended of fuch 'lands as flie might 
take as executrix. In Piggott v. Penrice [d)y the teftator 
devifetl thus : I make my niece G. executrix of, all my 
goods, landsy and chattels and it was held that though 
he had only lands of inheritance, they did not pafs. 
How would it have altered the cafe if the appointment 
of Captain Preflon as refiduary legatee and executor, in- 
ftead of immediately follovdng the introduflory claufe, 
had come in at the conclufion, after the bequeft of the 
fpecific legacies : and yet the cafes cited (hew that the 
land would not pafs by fuch a difpofition. Then^ tlie 

{a) I WifJ. Mod, 593. (c) my, 4^. 

i^i) Frtc. in Chaw, ill, Mq.Caf.iy/, ^Com. Dig, it, Devife N.,. 

juxta-. 
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juxta-pofition can make no difference j for it did not 
avail in Denn v. Gajhin (tf), nor in Right v. Sidehotham {b). 
The heir cannot be difinherited unlefs the eflate be given 
to another : and here all that is impofed upon or defired 
to be done by Captain Prejlon may be done by him in his 
charafter of executor and refiduary legatee of the per- 
fonal eftate. [Lord Ellenhorough C. J. How was he 
in that ebaraiier to let the teftator^s filler be buried 
in the family fault ?] The teftator had no eflate in 
the vault, the fee of which is in the re£lor : it is 
only a privilege. [Lord Ellenhorough C. J. He might 
have had it by a faculty annexing it to a mefluage, 
or rather to the occupiers of the mefluage, which would 
pafs with the houfe, if undevifed, to the heir. He calls 
it his vault. 

Holroydy in reply to the argument that the fee would 
not pafs, even if Captain P. took a lifc-eflate in the 
realty, cited Hogan v. Jackfon [c) as in ))oint j where, 
after a devife of a houfe and land to his mother for life, 
and after giving feveral legacies and annuities to his re- 
lations, including his heir at law, the tcltator devifed to 
his mother “all the remainder and refidiie of all his 
cffedls, both real and perfonal, which he fliould die pof- 
feffed of and under tliis reflduary claufe, the mother 
was held to take a fee in all the real eflate. He alfo re- 
lied for this purpofc on the teftatoris recommendation to 
Captain Prejlon to be kind and friendly to his (the tefla- 
tor’s) brother-in-law, and to do fomething handfome for 
him at his deathy or when he fliould want any thing to 
live on. 


(a) Cov/j. 657* {h) Dough 

{€) and 7 Bro , P . G . 467, 

Lord 


1812. 


Pitman 
againfi 
St £V£NS. 
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1812. Loi’tl Ellenborough C. J. Little doubt can be made 
■ as to the meaning of the teftator. In the conftruftiort 

IJaiNfl of wills hardly any words are to be found of fo ftubborn 

SiLVFNo. inflexible a meaning as not to bend to the plain fenfe 

of the context. Here the teftator begins by giving and 
bequeathing all that he fliall die poflefled of, real and 
perfonal, of what nature and kind foever, after his juft 
debts paid.” The ftrefs of the argument for the defend- 
ant is that the perfon is not exprefled to wliom the 
teftator has fo given and bequeathed all his real and per- 
fonal eftate : but the words flicw his intention to difpofe 
^ of all he had (and the queftion, as to the realty, is as to 

nothing or all ;) and they will aflift in conftruing other 
words. Then he appoints Captain Priori his refiduary 
legatee and excculoc : refiduary legatee and executor of 
what } of all that he fliould die poffefled of, real and 
perfonal, of what nature and kind foever that is, all 
that he fliould not otherwife difpofe of. The word le^ 
gatee, according to the cafes, particularly Hardacre v. 
Najhy may be applied to real eftate, if the context re- 
quire it, as v'as faid by Lord Kenyon upon the word 
gacy. Then, in the fubfequent parts of the will, he con- 
templates that his refiduary legatee and executor will 
liavc the difpofitioii of his whole funds ; for, after fome 
legacies and annuities, lie reeommends him to be kind 
and friendly to his brother-in-law, and to do fomething 
handfome for him at his death. That fliews the teftator 
contemplated that Captain Prejlon would have all his 
funds, real and perfonal, that he fliould die poflefled of, 
(and not otherwife bequeathed,) out of which he was to 
do this. The appointment of Captain Prejlon to be his 
refiduary legatee follows the gift of all he fliould die 
polfclTcd of, real ;^nd perfonal \ and tljere would be no- 

tliing 
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thing to explain the word all, unlcfs he was legatee In 
fee of the real as well as pcrfoiial property. 

We will certify our opinion to the Mafter of the 
Rolls. 


The following certificate was afterwards font to his 
Honor. — This cafe has been argued before us by 
counfol ; We have conliclered it, and are of opinion that 
Sir Robert Prejlon took an ellatc in fee under the will of 
Charles FouUs in the inelluage or tiwelling-houfe and 
other the premifes at Blachwall^ in the county of Mid-- 
dljexj of wdiich the laid Charles Foults was feifed in 
fee at the time of making lug will, 

F.TJ.CXBOROUGn. 

N. Crose. 

S. Le Blanc. 

J. Baylev. 


Pratt agahiji Hutchinson. 

J N debt on bond, dated the 7th of Decewber 1 809, 7 

whereby the defendant bound himfelf in the penal th*c7/aL 6^c?. r. 

film of 420/. to tlie plaintiff, as treafurer of the fodety gsfori pu’j,} c 

called the Greenwich Union Building Society % the declara- nu*ance and 

^ grievance, tf» 

tion Hated the condition of the bond ; reciting that by a articles of 

agreement, 

certain dccil of rules and regulations, dated 7th January whereby 50 

pc > Tons agieed 

’ to ralfe 200 

fliin es at 210/. each, by fna/f ?njnthly fuhfa rpdoiiSi for building houfes for each other, every 
holclei piying inteitU on his Ihrtrcs till p;iid up; with a IHpuIation for tlic members /• 
fviphy cntiiiii njflijnioi only in the building; with po\Yci to eacli member to fell his pares 
Hid transfer them in the bo<>k> of the ibcitty, provided that the pumhafer pould be apptoved 
at a meeting of the fociety, a>id Ihould, on bU admi/TIun, become a parti to the original m- 
thles: for theic is nothing illegal per fc in the general objcdl or in the mode of enecnting 
It ; nor is fuch a limited power of iransfuiing the (hares a raifing of transfenblc ftock 
wiUiiu thtf? tfiifdikf of the a^. 

1809, 


SIX 

i8I2. 

Pitman 
again/l 
Si £V£hS. 
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, 1812. 1809, one 71 Mn and 7 . K.^ with divers others, had 

— founded a fociety called the Greenwich Union Buildin? 

Pratt , ® 

agaxnfl Society, to raife by monthly fubfcriptions a fund or 
IjuTcuiNsoN. Qm Jjj building houfcs, and to divide 

the fame between them, under and fubjedl to the rules 
and regulations thereinafter exprefled ; and that it was 
by the firft article in the faid deed declared that the 
fociety Ihould confift of no more than members, 
holding in the whole not more than 200 ftiares of 
210/. each j and that by the 5 th article the members 
Ihould draw lots from time to time, as often as the funds 
of the fociety amounted to looA clear; and by the 8th, 
9th, loth, and nth articles every (hare (hould confift of 
a dwelling-houfe of the beft materials, to be completed 
in a workmanlike manner, and (hould be begun by the 
bricklayer and carpenter thereinafter named within one 
week after every notice for that purpofe, atid (hould be 
roofed in within three weeks, and completed within fix 
months after fuch notice 5 in default of which the brick- 
layer, carpenter, or any other tradefman, (hould forfeit 
for his negleft 5/™ per cent, upon their refpeftive bills. 
Then followed claufes, that no money (hould be ad- 
vanced to any tradefman till the houfe ordered (liould 
be completed to the fatisfadlion of the fociety’s furveyor, 
and then the treafurer (hould have an order from the 
fociety to pay the fevcral bills ; and that from the time 
fuch houfe fnould be (inilhed, the member owning the 
fame ftioulJ pay to the fociety 5/. per cent, per annum 
on the 210/. (hare fo drawn and advanced, until the final 
clufe of the fociety by each member having paid his 210/. on 
each Jliare held by him* And that every member who 
ihould have built his houfe previous to his having a 
prize or flwc, which he (hould be permitted to do^ 

0iou]d, 
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(hould, whenever he (hould be the fuccefsful drawer, 
be paid 210L for every ftiare he fliould hold, provided 
he employed the tradefmfen to build the fame appointed 
by the fociety, and not otherwife j and in cafe the faid 
trade fmen fliould not have been paid by fuch member, 
they fliould be paid by the treafurer, &c. in the firft 
place, and the furplus only, if any, of the faid 210L 
paid to fuch nieihber. By article 13, each perfon, oil 
having the 2 to/, advanced on each fliare, fliould depolit 
his title deeds or other good fecurity, to the fatisfadiort 
of the fociety, in the treafurer’s hands till the final 
clofe of the fociety. And further reciting, that T. Mum* 
ford and /. Skeen had become entitled to one fliare, and 
entitled as fuch* to the advance from the fociety of 
210/. on depofiting their title deeds or giving good 
fecurity as aforcfaid, and that the fociety had agreed to 
accept the joint and feveral bond of them, and of the 
defendant and one H. Cajlin as their fureties, for the due 
payment of ititereft for the money advanced to them, 
and for all future payments to them by the rules of the 
fociety, and alfo for the due performance by them of the 
faid rules ; and that the plaintiff, as treafurer, had paid 
to Mumford and Cafirr 2 \oL on one fliare; the condi- 
tion of the bond was that if Mumford and Skeen fliould 
pay to the treafurer, for the life of the fociety, intereft 
on the faid 210/. fo advanced to them, at the rate of 
5/. per cent., and alfo the monthly fubfeription of two 
guineas upon their faid fliare, until the final clofe and 
determination of the faid fociety ; and alfo keep all the 
rules, &c. ; then the bond to be void. The declaration 
then alleged feveral breaches in non-payment of the 
intereft and monthly fubferiptions for a certain time. 
Vox,. XV. LI The 
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The defendant pleaded that after the making of the 
zQ: of the 6 Geo. i. the {liid fociety was founded 

for raifing a joint ftock by fmall monthly fubfcriptions, 
' and making transfcrrable iliares of the fame. And that 
by the 3d article of the deed of rules. See. it was de- 
clared that the members fliould meet on the firft Thurfday 
in every month, &c., when the books fliould contiue 
open for two hours, and each member fliould pay two 
guineas on every fliare held by him until 210/. fliould be 
paid for each fliare j fuch payments to be made to the 
treafurer, &c. : and by the 4th article, any member neg- 
Iccling to make his payment at fuch meeting fliould 
forfeit 2 s. 6 d . ; and if fuch ai rears and forfeiture wete 
not paid at the next meeting then he fliould forfeit 5/., 
^nd for a third like default ic/. 6 d. \ and if after notice he 
fliould ftill ncglc<J!t to comply v/ith the articles, he fliould 
be excluded, and the money advanced by him forfeited, 
ualefs he (hculd provide a perfon within three months 
from his laft default, who fhould be voted eligible to be^ 
come a member by the focicty ; in which cafe the mem- 
ber felling his fliare fliould forfeit 10/. per cent, upon 
his fubfeription for the benefit of the fbeicty, unlefs the 
default appeared to happen from the misfortune of the 
perfon fo felling his lharc. And by the 30th article, 
every member fliould have full po^iveY at all times to fell 
Vis Jlsares privately whenever and at what price he fliould 
think proper, and that the fecretary fliould transfer the 
fame in the transfer-book of the focicty, and that every 
transfer fliould be figned aud witnclTed by the fecretary : 
provided that every purchafer becoming a member fliould 
on his admtffion become a, party to the articles^ and duly 
execute and obferve the fame ; and that no perfon fliould 

be 
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be permitted to purchafe any fhare until he Jhould have 
been jirjl propofed and approved at a meeting nf the faid focietyj 
by at leaft three-fourths of the members prcfcnt. That by 
the 28th article it was declared, that certain ttadcfmen 
(named) fhould be employed by the fociety in their fe- 
veral capacities, and no others. And then the defendant 
averred that the fociety was not eftabliftied either by afl: 
of parliament or charter, or other legal authority ; and 
that the obligation declared on was void in law by 
force of the ftiitute. To this there was a general de- 
murrer. 

Marryntt was to have argued in fupport of the de- 
murrer, but the Court thought itunneceflary to hear him. 

Lord Ellenhorough C. J. called on the defendant's 
counfel to ftate upon what grounds it could be con- 
tended tlrat the lhares created by this agreement were 
transfei^rable ftock within the meaning of the flat. 6 G, j. 

18. {f. 18.) when the holder had not the" power of 
transferring his (hare except upon certain conditions, 
namely, upon the purchafer being approved by the fo- 
ciety, and becoming a party to the original articles ? 

• 

Comyn^ for the defendant, faid that the plea had been 
put in before the decifion of the Court in the cafe of The 
King V. It^'ebb and Others {a) was known } and upon the 
opinions intimated in the former cafes {b), which he fub- 
mitted were not impugned in this refpeft by Webh*% cafe, 
in which the nufance of that particular i^ndertaking 
was exprefsly negatived by the fpecial finding of the 

(4) t 4 £aft, 4 o 6 . 

{h) Dodd's cafe, 9 EaJij 518. End v. Bud, l Camph. iV. P. Caf, 547, 
iind Pn v, Sirethn end Othsrs, cited iliid* 549. 
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1812. jury> which ftated that the company was originally infti- 
tuted from laudable motives, and that it then was and 

Pll ATT 

agahift ftill continued to be beneficial to the inhabitants at 
Hutchinson, Birminghatriy where it had been fet on foot. 

{,Bayley J. The plea does not allege generally as a quef- 
tion for the jury that this fociety was prejudicial to the 
public at large; and, therefore, unlefs it be brought 
within the ftatute, it is no anfwer.] Taking it then not 
to be within the ftatute fo far as the right of transfer of 
the (hares is of a limited nature, it is ftill within it as 
a projeft for raifing a large fum for building houfes by 
fmall fubferiptions ; which is one of the very fpeculations 
mentioned in Anderfot^s Hiflory of Commerce^ as one of 
the bubbles of the day which gave rife to the aft of par- 
liament. Then the ftipulation in the articles, that cer- 
tain perfons only (hall be employed in the building and 
not others, is in reftraint of trade, and againft the ge- 
neral policy of the law. [Lord Ellenhorough C. J. How 
can it be faid to be in reftraint of trade, to contraft for 
the employment of particular tradefmen in whom the 
parties have a confidence ?] It would not be illegal in 
individuals exercifing their own judgment upon it ; but 
perfons cannot indiferiminately combine not to employ 
any other than certain perfons. [Lord Ellenhorough C. J. 
The combination muft be fox. fome illegal objeft ; but 
there is nothing illegal in ftipulating to employ particu- 
lar perfons only in the b.uUding.] The clubbing toge- 
ther of numbers of perA>ns with transferrable (hares, 
even though limited, for the purpofe of carrying on 
trade, was one of the very mifehiefs intended to be 
prevented by the aft : it is calculated to put down indi- 
vidual induftry and competition, which is moft advan- 
tageous for the public. If fifty perfons may do this, 

4 why 
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why may not a thoufand ? {Bayley J. That would bring 1812. 

it to a queftion of faft for the confidcration of the jury, 

whether the extent of the numbers engaffed in fuch un- agtAnfi 
, 1 . . . r o Hutchini. 

dertakings was not prejudicial m faci to the public. 

Le Blanch When every member has paid his 210/. 

as I read it, the engagement is to clofe.] 

Lord Ellenborougii C. J. faid that the Court were 
all clearly of opinion that there was no pretence for 
the objeftion made upon the ftatute by the defendant ; 
and gave 

Judgment for the Plaintiff. 


Ingham and Others againjl Aonew. 

was an action upon a policy of infurance, fub- An Admiralty 
feribed by the defendant, for 200/., on goods on jd under the 
board the (hip Ocean^ at and from Hull to Palermo^ 

Me/ftnaiZnA Malta^ all or either ; with liberty to pro- tor a Ihii^tofail 

without convoy; 

ceed to any ports or places to feek for, join,, or exchange deferibing her 

convoy, or for the purpofe of difeharging or taking in voyage to G\h^ 

goods i with leave to carry letters of marque, and with 

liberty to chace, capture, man, and fend into port any 

prize or ptizes. The intereft was alleged in the plain- tion$ to make 

tiffs, and the lofs averred to be by capture. The de- way direit to 

claration alfo contained the ufual money counts. At the OTf'^^chTng*'at 

Gibraltar, unlef;^ 

ordered into the bay by any cruizers which Aie might meet in palling by it ; is fraudulent 
and void, and will not legalize an infarance, by the charterer of fuch fiiip failing with- 
out convoy, upon goods put on board, and infiired from hence to Palermo^ See, with liberty 
to proceed to any ports to feck convoy, &c.; and therefore will not cover a lofs which 
happened in the latter part of the voyage; though the (hip did in faft go into Gibraltar ^ 
being compelled to it by (Irefs of weather again ll the mailer’s intentions, and though 
no convoy was to be proem ed there,' nor licence to proceed without it. 

L 1 3 trial 
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1812. 

Ingham 

agahij} 

iSGNivr. 


trial at GtnIJhall heioxQ Lord Ellenhorougb C. J., a verdidt 
was found for the plaintiffs for 200/., fubjedl to the opi-^ 
nion of the Court on the following cafe. 

The plaintiffs having hired the fliip Oceauy by charter-^ 
party, for a voyage to Mejftna^ Palermo^ or Malta^ loaded 
a cargo of goods, in which they were duly interefled, on 
board her at Hull for Palermo^ procured the policy in 
queftion to be effedted, and obtained a licence from the 
Admiralty, dated the 29th of June 1810, authorizing 
the fliip (which is therein deferibed as bound on a 
voyage to Gibraltary without mentioning any other porty) 
to fail from Hull to Gibraltar without convoy. The 
failing inftrudlions to the matter for his voyage were 
given in the following letter : Hully 14th July 1810. 
Captain Thomas Anhane^ on receipt of this you will im- 
mediately proceed wdth the Ocean under your command, 
from hence to Spithcad^ where you w^ill make the necef- 
fary inquiries about the convoy. If you find there is 
one appointed for the Mediterra^^ean on tJie point of f lil- 
ing, you are to take advantage of it ; but as you are on 
no account to wait for it longer than the wind may con- 
tinue fat^ourable, you mutt not take inftniclions until 
It is actually under weigh, that you may be at full liberty 
to purfue your voyage fingly, fliould the convoy nor fail 
the moment tlie wind becomes fair. In tliat cafe you 
will make the beft of your v^ay direct to Palermo^ witli- 
out touching either at Gibraltar or any other port : if, 
however, in paffing Gihr altar ^ you are ordered into tlic 
bay by any of the cruizers, in order to join convoy 
bound upwards, you mull comply 5 but not otherwife ; 
as yOur great objedt mutt be to get to Palermo, your port 
of deftination, in as fliort a time as poflible.” The 
mailer, on the i8th of July in the fame year, failed from 

Hull 
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Hnll with the faid fliip and cargo on the voyage infured, 
having no goods on board for Gibraltar ^ but with clear- 
ances for Gibraltar^ Malta^ and Mejjina, When the 
(hip arrived in the Gut of Gibraltar ^ the mafter was com- 
pelled by ftrefs of weather to put into that port. Had 
the weather been favourable, he would not have done 
fo, but would have proceeded direft to Palermo^ agrees 
ably to his inftrufticns. The courfe of the voyage to 
Palermo and to Gibraltar is the liime, until the veffel ar-* 
rives in the Gut of Gibraltar, He arrived at Gibraltar on 
the 25th of Augujly and (laid there ten days, during 
which time he made inquiry for convoy to fail from 
Gibraltar on the further profccution of his voyage, and 
would have failed with fuch convoy if any had been 
appointed \ but there was not then any convoy ap- 
pointed, nor any pevfon at Gibraltar authorized to ap- 
point convoys, or to grant licence to fail or depart 
without convoy. Convoys for Sicily and other places in 
the Mediterranean frequently failed from England, On 
the 25th of September the (hip failed from Gibraltar^ wllli- 
out convoy, on the further profccution of her voyage, 
and during fuch voyage was captured by the enemy, 
whereby the fliip and cargo became wholly lofl. If the 
plaintiffs were entitled to recover, the verdift wa^ to 
ftand : if not, a noiifuit was to be entered. 


50 

18i2. 

Ingham 

figainfi 


Richardfon^ for the plaint I (fc. The queftioa is whe- 
ther by this failing from Gibraltar^ without convoy, the 
voyage was rendered illegal, and the infurance avoided 
by the convoy aft 43 G, 3. c, 57. The flrfl: feftion pro- 
hibits any fliip from failing from any port without con- 
voy, and the fourth feftion avoids the infurance on a 
fbip fo failings provided (by /.(?. } that iii'thing in the 
1^14 aft 
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1812. 


Ingham 

againft 

ApNEW. 


a£t contained by which {hips are required not to fail 
without convoy “ fhall extend (inter alia) to any (hip^or 
which a licence fhall be granted to fail or depart without 
' convoy by the Admiralty, &c. or by fuch perfon as fliall 
bo duly authorized by them j” or (by /. 8 .) to any flnp 

failing or departing without convoy from any foreign 
poit or place, &c., in cafe there fliall not be any convoy 
appointed for fuch ihips, nor any perfon at fuch foreign 
port or place duly authorized by the Admiralty, &c. to 
appoint convoys for fuch Ihips, or to grant licences to 
fuch fliips to fail or depart without convoy.” But 
though this (hip comes within the letter of thefe excep- 
tions, as having been licenfed to go to Gibraltar without 
convoy, and not liaving been able to procure convoy or a 
licence to fail without convoy from thence ; yet it will 
be contended th?.t not having been licenfed 10 go the 
whole voyage, but only to Gibraltar^ flie does not vir- 
tually come within any of the exceptions. The cafe of 
Cohen v. Hinckley {a) diiTcrs from this j for there the fhip 
failed with convoy appointed for and failing upon a dif- 
ferent voyage, though for part of the way in the fame 
courfe : but here tire vefTer was licenfed to proceed 
to Gibraltar^ w^hither fhe firft went, without con., 
voy. \B(?yley J. Did this veflel ever fail for (iibraU 
tar; for if Ihe were not bound in the firll inftance to that 
port, the licence was obtained upon a reprefentation that 
was not true.] Admitting that flic was not intended 
to go to Gibraltar if flie could get oil to her place of 
deftination without it, yet tlxat was but mere intention,^ 
which, like an intention to deviate, not executed, will 
not avoid a policy ; and before the time arrived for exe- 
CCUting it, circumftances occurred which obliged her to 


(a) X 24^. 


go 
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go into Gibraltar: and thus the voyage was legally per- l8i2. 

formed. There was a locus pcnitentise. [Lord Ellen- — - 

Ingham 

borough C. J. Does not the licence contemplate a veflel again^i 
hound upon a voyage to Gibraltar: but here it was no 
objeft of the voyage to go to Gibraltar at all, unlefs (he 
was forced to do it. Bayley J. Her inftruftions were to 
make the beft of her way direft to Palermo^ without 
touching at Gibraltar^] Leave was given by the policy 
to go to Gibraltar* [Lord Ellenborough C. J. How will 
that mend the licence ? There was a fuggeftio falfi, upon 
which it was obtained.] The inftruftions were no con- 
tradiftion of the licence ; it was^eft open to the captain 
to ga to Gibraltary if neccflary. \_Le Blanc J. In order 
to maintain this aftion you muft go further and contend 
that a licence for part of a voyage without convoy will 
be fulFicient to proteft the v/hole intended voyage.] That 
is not contended for ; but it is fuflicient if the veflel 
bring herfelf within one or other of the exceptions, fo 
as to cover the whole voyage. Suppofe the captain had 
gotten a new convoy at Gibraltar^ or another licence t9 
proceed from thence without convoy. 

Marrygttf contrh, who was fbopped by the Court, 
faid that the Court of C. B. had determined this point 
ill favour of the defendant, in laft Michaelmas term, in a 
cafe of Wa 'wboufe v. Lloyds 

Lord Ellenborough C. J. If the qrown be de-. 
ceived at the time of the licence granted, it cannot be 
made good by what happens afterwards. The queftion 
is whether a licence for a (hip to go to Gibraltar without 
convoy was good at the time when there exifted no in- 
tpntioiii at all tg go there, Thg crown might well have 

thought 
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1812. thought that the voyage was to terminate GiWalfar ^ 
it might have difpenfed with the waiting for convoy upon 
/igainft a fuppofition that the objcft of the voyage was to fupply 
Gibraltar with neceflaries ; and now it appears that at the 
very time the parties obtaining that licence meditated a 
voyage up the Medite^'raneun, The voyage was therefore 
illegal, and the infurance void. 

The other Judges concurred; and Bayuy J. added 
that the original failing of the vclTel under fuch a licence 
was fraudulent ; for flie never did fail for Gibraltar. 

Judgment of Nonfuit. 


frUa% Flindt amnjl Crokatt. 

May id. ^ 


From a licence 
to A» and B. 
(who were in 
Briiip mer- 
chants refiding 
here) to export 
goods in a cer- 
taift fliip to any 
port in the 
Baltic not h!ock~ 
adedt and /o 
iffhomfoever the 
froptrty might, 
appear to belong, 
the fpajority of 
the Court did 
not fufficiently 
collect the in- 
tention of the 
crown to cover 
the pioperly of 
enemies (hipped 
from hence to 
an enemy’s 
ports; fome 
ports in the 
Baltic being 
neutral at the 
time, though 
mod of them 
where hodilf. 


was an a£lion upon a policy of infurance, made 
on the 3d of OBober 1810, upon goods on board 
the fliip Helnricky at and from London to any port or ports 
in the Baltic fca and Gulph of Ftnlandy backwards and 
forwards, againft all riiks ; including the rilk in craft, 
until fafely warehoufed in the warehoufe of the con- 
fignee at the final port or place of difeharge ; with liberty 
to feek, join, and exchange convoys, and to carry and 
exchange real or fimulated papers and clearances; with 
liberty alfo in that voyage to fail to, and touch, flay, 
difeharge and reload her cargo at any port in Swden^ 
and to wait for orders, and for any purpofes whatfoever 
at or off any port or places ftie might touch at, &c., at a 
premium of 40 guineas per cent, to return lol. per cent, 
for arrival, and 10/. per cent, more if the voyage ended 
at a Bwedyb port within the Sound* The iiitcrcfl was 
averred to be in perfons trading under the firm of GerKck 

and 
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and Becker ; and the lofs was averred to be by hoftile 
capture by the king^s enemies. It appci’red in evidence 
at the trial, before Lord ElUnhorough C. J. at Guildhall^ 
that Gerlick and Becker^ for whom the plaintiff, as their 
agent in London^ caufed the policy to be effefted, were 
Rujftan fubjefts, and alien enemies, refidiiig at S/. Peierf* 
burgh at the time that the fliip failed with her cargo on 
the 1 2th of O^ober, under the licence after Hated, and 
was afterwards captured by a French privateer, and car- 
ried into a Dutch port. Rujfia and Demuarh were during 
the whole time of this tranfa£l:ion at open war with this 
country, and Sweden was neutral. The plaintiff relied 
upon tlie following licence as legalizing the trade and 
infurance in queftion. The licence was, as ufual, di- 
reeled to a}l commanders of his majefty^s fhips of war 
and* privateers, and all others whom it may concern,’” 
and was granted by the fccrctary of ftate, by the authn- 
ilty of his majefty, by order of council, under the aiH 
of the 4S Geo, 3* 1 26. to Meffrs. Cajlendrick and Henfz^ 

on behalf of themfelves and others ; thereby permitting 
tlicju to load and to export on board the hiip Hdurlcky 
Dieclhlcman^ inaftcr, of 80 tons, bearing any flag except 
the Frejich, a cargo of BritiJIo manufa6lures, &c. and 
fucli goods as are permitted by law to be exported, ex- 
cept hemp, from any port in this kingdom to an\ pore 
in the Baltic not blockaded s with liberty to touch at any 
port in Sweden for orders, notwithftanding all the <locu- 
luciits which accompany the ftip and cargo may repro- 
fent the fame to be deftined to any neutral or hoffile 
port, and to whomfoever fuch property may appear to 
belongi^ &c. The licence was to remain in force four 
months from the date, which was fome day in Sep* 
(ember 1810. 

8 ver- 


sa* 

1612. 

Flindt 

againfi 

CROIkATTt: 



f*4 

1812. 

Fundt 

againft 

^KOKAl T. 
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A verdi£b was taken for the plaintiff, referving the 
queftion of law; and a rule nifi was obtained by 
Park and Carry in the laft term, for fetting the verdift 
afide and having a new trial, or entering a nonfuit. 
And upon lliewing caufe now, the cafe was argued for 
the plaintiff, the aflured, by Tke Attorney^Geueraly Garrowy 
and Taddyy upon the fame general grounds as the former 
cafe of Mennett v. Bonham ; the only diftinftions be- 
tween the two cafes being, firfl, that in this, the capture 
was made by a French force, and the lofs was not occa- 
iioned by a condemnation of the aflured’s own govern- 
ment, as in Mennett v. Bonham ; which difpofed of the 
obje£lion founded on Conway v. Gray {a)y and that clafs 
of cafes : 2dly, That the licence permitted the goods 
to be exported from hence to any port in the Baltic not 
blockaded; which fhewed, as it was argued, that The 
crown did contemplate an exportation to an enemy^i 
port, as none other were ufually the objefts of blockade : 
and, 3dly, That the licence provided in terms to cover 
the property, to whomfoever fuch property might appear 
to belong which words were alfo relied on, as (hewing 
that the crown contemplated that the property might 
belong to an enemy; and that thjpfe words were^fo un- 
derftood in the Court of Admiralty: for which they 
referred to the cafe of the Confine Marianney in Edward/ 
Colleftion of Cafes on Licences, p. ai- 
The majority of the Court, however, ftill retaining the 
opinion they held in the former cafe, and thinking that thefe 
differences did not fubffantially do away the main ground 
of objeftion to the terms of the licence, on which they 
had decided that cafe ; namely, that they could not fatif- 
faftorily collcil from the general terms of the licence 




that 
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that it was the intention of the crown to cover enemies* 
property by it ; and which do£lrine feemed to have been 
fupported by the judgment of the Court of Appeal in 
the cafe of tha Jofephine^ (i Rep, 2 13^ 9) and which 

was again brought to the notice of the fame court in 
the cafe of the Hefidrick^ {ibid, 326, i) made the rule 
abfolute. But on a fubfcquent day {a) the Attornej 
General communicated to them, that the parties had . 
agreed to turn the fads of the cafe into a fpecial ver- 
did, with judgment thereon for the defendant; in 
order that the plaintiff might take the opinion of a Court 
of Error : to which the Court readily affentcd, and it was 
ordered accordingly (4). 


18*12. 

FlindV 

againfi 

CnoKAfr. 


( 4 ) Monday^ May iith. 




Sec the next cafe. 


Flindt againji Scott. 


S^urdayt 
May 2(1. 


'"JpHIS alfo was an adion on a policy of Infurancc by Whether or not 
the plaintiff as agent for a Ruffian houfe of trade, as 
in the laft cafe ; and the policy was effeded on the loth 

* ' ^ of London^ mer- 

of April 1810, under the fame general circumftances as chants, on he- 
, . . J v t J half of them, 

are there mentioned ; but here the policy was on goods fcWes and others 

on board the (hip Kranicby at and from London to boarcTa^^Jer^ai* 

Archangel^ and until fafely warehoufed in the warehoufes of a except 

the conftgneey againJl all rijks ; with liberty to carry ftmu- v> 

lated papers f &c. ; the intereft being averred to be in manufaaurcs 

perfons in trade ufing the firm of Dachbeehery Klainy and product from ' 

London to Arch* 
angel, and to 

import from thence'a cargo on board the fafd (hip of Aich goods as may lawfully be import* 
cd, would warrant an exportation of the goods licenfed by a Ruffian purchafer here ; Ruffia 
being then hoftile ; at all events, li fuch Ruffan owner and alien enemy infure the goods 
on the voyage from London to AnhangeJ, and they be feized and condemned by his own 
govemnient upon their arrival, he cannot recover, by the opinion of a majority of the 
Court. 


Co., 
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l8l4. Co., who in faft were proved to be Ruffian futjeflft 
and alien enemies, refiding at Rha^ duifing the 

Flindt ^ ° 

dfffdinft of the tranfaftion. And here the lofs was a'^erred to 

ecOTT* 

be, that after the arrival of the Jhtp with her cargo 
at her port of dejlination^ and before the faid goods 
were fafely warehoufed in the warchoufcs of the con- 
fignee, the faid goods were, with force and arms, and 
in a hojlik manner^ feized, detained, and carried away by 
certain perfons, enemies of our lord the king, and were 
wholly loft to the proprietors thereof and in faft the 
hoftile feizure was proved to have been made by the 
Ruffian government (then at war with this country) 
itfelf, within a few days after the arrival of tlic ftiip, on 
the 13th of Jul’ji arkl the cargo was condemned for the 
life of the Rtfftan emperor, oti tlie ground in effcfl; of 
having fmiulated papers to carry the appearance of a 
neutral cargo. But the aflured relied upon a licence 
obtained on the 3d of April 1810 by the plaintiff, a£fing 
as their agent and on their behalf : whicli licence was 
granted by the fecretary of ftate, under his majefty's 
order in council, by virtue of the aft of the 48 G. 3. 
r. 126. to G. and Co., (the plaintiff’s trading 

name,) of Londotty merchantsy on behalf of thcmfelves and 
others y thereby permitting them to load and export on board 
the veffel Kranicky Becker matter, bearing any flag, except 
the Frenchy a cargo of Briti/lj manufaftures and colonial 
produce, ^c.frotn London to Archangely and to import from 
thence on board the faid (hip a cargo of fuch goods as are 
by law permitted to be imported (except, &c.) to any 
port of the United Kingdom \ the matter to be permitted 
to receive hU freight and dejpart with his crew and veffel 
to any port not blockaded, notwithftanding all the docu« 
paents which accompany the fliip and cargo may repre- 

fent 
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Tent the fame to be deftined to any neutral or hoftile 
port, and to whomfoever fuch property may appear to 
belong”, &c. This licence was directed, as ufual, 

To all commanders of his majefty’s fliips of war and 
privateers, and all others whom it may concern and the 
goods in queftion exported were fuch as were authorized 
to be fo by the terms of it. It appeared in the conclufion 
of the fentence of condemnation by the Ruffian court, 
that the fliip, being proved to be neutral, was releafed 
and had liberty to depart with a cargo of Rujfian pro- 
duce. At the trial before Lord Ellenborough C. J. at 
Guildhall^ the plaintiff took a verdi£l; for the amount of 
the defendant’s fubfeription ; referving the point of law ) 
and in laft Hilary term a rule nifi was granted by the 
. Court for entering a nonfuit. 

The Attorney General^ Garrow^ and Taddy now at-, 
tempted to diftinguifh this from the preceding cafes of 
Mennett v. Bonham (^), and Flindt v. Crohatt (^), inaf- 
Anuch as here the licence, as well as the policy, was to 
cover an exportation of goods direftly from London to 
Archangel^ then an enemy’s port, thereby evincing 
an exprofs intention of the crown to licenfe a trading 
with the enemy ; and therefore though the licenfees 
Aiamed are deferibed to be merchants of London^ yet the 
words, and others may, with reference to the exprefs 
deftination of the goods to an enemy’s port, be well 
conftrued to cover an exportation on behalf of hoftile 
owners : for fuch a licence as this could not be carried 
into efFe£t at all without the participation of the enemy’s 
fubje^s ; the goods, being to be exported to an enemy’s 


m 

1812. 

Flindt 

againjt 

SdOTT. 


port. 


(.) AkU^tj. 


(h) Attft sti 
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port, mud be taken to have been intended for an enemy 5 
otherwifc the lofs of the Brltijb importer was inevitable. 
Then, adly, though the condemnation was by the Rttjftan 
government, yet upon the principle of Ufparicha v. 
Noble [a\ the lofs may be recovered by the Rujfian 
affured from the Britijb underwriter, who had full 
notice of the rilk by the terms of the policy, which 
was in conformity with the king’s licence, and eu 
cepted the cafe out of the rule laid down in Ccnioaj 

V. Gra^ (/)- 

Park and Carr^ in fupport of the rule, were flopped by 
the Court. 

Lord Ellenborough C. J. Suppofing this cafe was 
aflimilated to that of U/parlcha v. Noble upon the firft 
point, ftill the objeftion to the plaintiff’s recovery 
would not be done away upon the fccond point, that this 
was a condemnation of the property infured by the 
government of the affured's own country \ which would 
, bring the cafe within the rule , laid down in Connvaj 
V. Gray, For in Ufparicha v. Noble the condemnation was 
by a French confular court, fitting in Spain^ uptj^n a cap- 
ture previoufiy made by a FretJch force j in which * re* 
fpeft this cafe is diftinguilhable from that of Ufparicha 
r. Noble, 1 threw out yefterday in the courfe of the 
argument of the laft cafe, that I thought thofe two cafes 
might (land together ; but I thtn faid, and fay now, that 
if they be irreconcileable, I am fo fatisfied with the 
foundnefs of the doftrine in Conway v. Gray^ that if I 
could not refufe this rule without furrendering that cafe> 
I ihould hold myfelf bound to grant it. 

Gross 


i8I2> 

'Flindt 
Againjl 
Sco ]T. 
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Le Blanc J. {a) The cafes of Conway v. Gray and i8ia. 
XJfparicha v. Noble do not feem to me to contradidl each i-yindt 
other. In Conway v. Gray the material circumftance a^ainfi 
did not exift, which did exift in Ufparicha v. Nohle^ that 
the government here had adopted the enemy’s fubjeft, 
whofe property was infured, by granting tlie licence to 
his agent here to export the goods exprefsly to certain 
ports of the enemy 5 which was confidered as taking 
the cafe out of the rule in Conway v. Gray^ that every 
fubje£l of a ftate was to be deemed confenting to and 
bound by the a£l:s of his own government. And this 
cafe, I think, ranges itfcif with tliat of XJfparicha v. 

Noble, 

Bayley J. I think that the two cafes of Conway v. 

Gray and Ufparicha v. Noble arc diftinguifliable and may 
be reconcilcablc : but if they be not, I own that the dif- 
cuflion of this and the recent cafes would induce me to 
doubt whether ‘the conclufion which we came to in 
Ufparicha v. Noble is the true one. I think we may 
throw out of our confidcration the decifions in the ad- 
miralty courts, and confine ourfelvcs to the conftruflioa 
of the lifcnce by the rules of the common law : and 
looking to that, it appears to me that all that the crown 
meant by the grant of the licence was to protect the 
adventure againll its own capture 5 but I do not think 
that the crown meant cither that the adventure fliould 
be protefted by BritiJIj infurance to the port of an 
enemy, or that the adventurer fliould be protefted 
againll the a£ls of his own government : and I (late my 
prefent opinion thus generally, in order that it may be 


Vou XV. 


{a) Qrnfe J. had left the court. 
Mm 


known 
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i8r2. known when the queflion upon fuch tn mfurance! If- 
raifed again. 

Flindt 

The rule in this cafe for a noiifult was thereupon 
made abfolute ; but the cafe was afterwards agreed 
by the parties, with the confent of the Court, to be 
turned into a fpecial verdift, with judgment for the 
defendant 


raefJ^y, 
May jth. 


Barton againjl Fitzgerald. 


The afUgnor 
in a deed of 
aflignment of a 
leaCc, after re- 
citing tlie oiigi- 
nal leaTe 
granted to an- 
other for the 
term of }erfyears^ 
which by mcinc 
affignments 
liad vcflcd in 
him, and that 
the plaintiff 
had contra^ed 
for the Abfolute 


plaintiff declared in covenant on an indenture of 
the 26th of October 1808 between the defendant and 
the plaintiff j reciting that by indenture of leafe, dated 
the 1 6th of September 1807, Ann Rochill demifed to 
James Smith a mefluage, and premifes in the parifh 
of St.James^ Wejlminjlery to hold from Michaelmas 1807 
for the term often yearsy at the yearly rent of 50/. : and alf® 
reciting that by divers mefne afTignments, and ultimately 
by an aflignment dated the 26th of Augtifl 1808, the faid 


purchaie of ibc mclTuagc, &c, had become veiled in the defendant for 
premifes, bar- 

gaincdjfold, the nmainder of the faid term rf ten years then 'to come 
olfigned, tuns- , . , , . . , , , . , 

, ferred, and fet and uiiexpircd 5 and reciting that the plaintilT had con- 
over the fame 
to the plaintiff, 

for ami during all tnc rejl^ <h'c. of ilc faid term of ten ycarif in as ample manner 
as the aflignof might have lidd the ‘fame, fubjeO to the payment of rent and 
performance of covenants; and tb«-n c ivcuanlcd that \l wu'i n good atid fiibftjlir.g leafe, 
valid injmu, in and for the faid premijlsthmoy ojfgned, .tiul nor tGitotted, &c. o/otJiciuif* 
dctei mined, CT ! cecnic vetd ot vvidcdi . lichl liiat '.iic genciality ol tins, cuvtnant for title, 
which was fuppcited by the recital of the hargain for an abnWuie itrni of ten yeais, vi'as 
not reftrained by othci covenants which went only to pioviiic for or agajnft the of 
the affigner himfelf, or thofe \v!u> claimed under him ; fuch as, if), a covenant aga'nit in- 
cumbrances, except an LUider-Ieafe of part by the albgnoi tor tliicc yeais; adly, for 
quiet enjoyment; 3dly, for fuithcr anurance : and theitlorc vvliere it appeared that th* 
oiiginal leafe was for ten years, dcteimmahle on a life in being, ivhicli dropped before 
the ten years expired, though not till after the covenant of tlic aHignor, held that th« 
afligqee might adign a breach upon the abfohite covenant foi title. 


traded 
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trailed with the defendant for the abfolute purchafe of 
the fiid mefluage, &c. comprised in the faid therein- 
before in part recited indenture of leafe, for 130/. ; the 
defendant, in purfuance of the faid agreement, and in 
confideration of 130/. paid to him by the plaintiff, did 
bargain^ felly transfery and fet ever to the plaintiff 

all that the faid meffuage, &c. therein before mentioned 
to be demifed by the faid in part recited indenture of 
leafe, and thereby afli gned or intended fo to be, together 
with the faid recited indenture of leafe itfclf, and all 
benefit thereof, to have and hold the fame to the plain- 
tiff from Mirh admits lafl, for and during all the rcfly fr- 
fthiCy and rannlndcr cf the faid term of ten years y in and 
by the faid recited indenture of leafe granted, and from 
thence to come and unexpired, in as full, large, ample^ 
and beneficial a manner, to all intents and purpofes, as 
the defendant might, could, or ought to have held or 
enjoyed the fame, if the faid indenture of affignmcnt 
had not been made ; fubjea nevcrthelcfs to the payment 
of the yearly rent and lo the performance of the cove- 
nants referved and contained in the faiJ tlicrcin-before 
in part recited indenture of leafe, on the part of the 
Icffce or affignee of the fitid premiles thereby aihgned, to 
be paid and performed. And the defendant by the faid 
indenture of aniginneiu did covenant with the plaintiff 
jthat the faid therein-before in part recited indenture of 
leafe was a good and fuhffling leafe valid in the law of and 
for the faid premifes thereby alTign^, and not forfeited^ 
furrenderedy or of her wife determinedy or become void or void* 
able. By virtue of which faid indenture of affignment 
the plaintiff entered upon the faid premifes fo affigned^ 
and became poffeffed thereof until the faid before-men- 
tioned indenture of leafe was avoided and determinedy as 
M m a after , 


i8ia. 

Bariom 

agaivji 

FjTZCERALV/ 
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1812. after mentioned. The plaintifF then, after alleging per-' 
formance of all things in the indenture of aflignment 
contained 011 his part to be performed, &c. averred that 
Fuzockald. (aid indenture of leafe in part recited in the faid 
indenture of aflignment thereof to him, was not a good 
and fubfirting leafe valid in the law, of and for the faid 
premifes by the lafl-^mcntioned indenture afligncd, in this^ 
that tlie hud indenture of leafe, and the le^in thereby 
demifed at the time of making of fuch leafe, and alfo at 
the time of the making of the defendant’s covenant in 
that behalf as aforefaid, were feverally voidable and deter^ 
minable by the death of one Henry do la Touche the eldcr> 
who during the hiid term granted by the faid indenture 
of leafe as aforefaid, viz. on the ift of September 1808, 
at, &c. died *, and thereupon afterwards in Trinity term, 
A 9 Henry dc la Touche ^ who, my means of the 

death of //. de la Touche the elder, had become and then 
was entitled to the pofleffion of the faid mefTuage and 
premifes, brought his ejeflment in the court of K. B. for 
the recovery of the faid premifes, and obtained judg- 
ment, &c. Whereupon the plaintifF, in order to pre- 
vent his being turned out of poflbfTion of the faid 
premifes, afterwards on the 17th of December 1810, 

, was obliged to yield them up to the faid H, de la 
Touche y &c. 

^er. The defendant, after craving oyer of the indenture, 

fet it out at length, whereby, after the recitals before 
ft.itcd in the declaration, the defendant bargained, fold, 
aligned, transferred, and fet over to the plaintifF all that 
the faid mefTuage thereby afligned, together with the 
laid in part recited indenture of leafe itfelf, and all be- 
nefit thereof, and alllhe eftate, right, title, interett, 
term and terms of years therein to come and unexpired 

benefit. 
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benefit, property, profit, claim, and demand whatfoever 
of the defendant in the thereby affigned premifes by 
virtue of the faid in part recited indeiiture of leafe or 
otherwifc howfoever, to hold. See, (as before). And 
then it fet out the covenants of the defendant in order j 
(iftj that he (the defendant) hath not at any time 
theretofore made, done, or committed, or willingly per- 
mitted or fufFered to be done any aft, deed, matter or 
thing whatfoever, whereby the faid premifes hereby 
afiigned are^ can, fliall, or mny be charged, afligned, im- 
peached, incumbered, or afFefted in title, eftate, or 
otherwife howfoever, fave and except an agreement with 
one W, Anderfon for the occupation of part of the faid 
premifes for the term of three years from the loth of 
OBoher inftant. (2d,) And alfo that the faid in part 
recited indenture of leafe is a good and fubfi fling leafe, 
valid in the law, of and for the laid premifes hereby 
afligned, and not forfeited, furrendered, or otherwifc 
determined, or become void or voidable. (3d,) And 
further, that it fhould be lawful for the plaintiff from 
time to time and at all times thereafter during the faid 
term thereby granted, peaceably and quietly to enter 
into, liave, hold, occupy, and enjoy the fiiid premifes 
affigned, &c. and take the rents, &c. for his own ufe 
and benefit, for and during all the refl, refidue, and 
remainder now to come and unexpired of the faid term 
of ten years in and by the faid in part recited indenture 
of leafe granted, luithout any the la*wful lety fatty hln* 
dranccy interruption y or denial of the defendanty his ex- 
ecutors, &c. or any other perfon or perfons lawfully claim-* 
ing or to claim the fame premifes byy froWy tindery or in 
irnjl for hhriy them, or any of them. (4th,) And lafiJy, 
that tlie defendant fliould from time to time and at all. 
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1812. times thereafter during the rcftdue of the /aid term, 
granted by the faid in part recited indenture of leafe> at 

13 a m^o w 

a^aind ^hc I'cquell and cofts of the plaintiff, make, do and ex- 

FirZGERAi.D. r 1 1 11 1 

ecute, or caule and procure to be made, done and ex- 
ecuted all and every or any further aft, deed, matter, 
or thing whatfoever for the further^ better^ more perfect 
and ahfolute ([[fgning and aJJ'uriug the indenture of 
Icafc, and the faid mefihage and premifey ihor'^by dc- 
mifed and then afiigned to the plaintiff, for all ike re- 
mtiinder of the faid term of ten years which fliould be 
therein then to come and iiuexpireci, according to the true 
lute fit and meaning of ikefe prefentSy as by the plaintiff, &c. 
fhould be reafoiiably advifed or required. Ayd then the 
defendant pleaded, iff, non ell faftum. 2dly, that the 
faid indenture of Icafe, and the term thereby demifed, 
neither at the time of making the faid leafe, nor at the 
time of making the covenant of the defendant in that 
behalf, were voidable or determinable by the death of 
the faid Henry de la Touche the elder, in manner and 
form as alleged by the plaintiff. 3dly, that although 
the faid leafe was determinable by the death of the 
faid Henry de la Touche the elder, as alleged by the 
plaintiff, yet that the faid Henry de la Touche did not die, 
nor was the faid leafe determined until after the making 
of the faid covenant ; and that at the time of making the 
faid covenant the faid indenture of leafe was a good fub- 
fifting leafe, and then valid in the law, of and for the 
faid premifes thereby affigneo, and not then forfeited, 

‘ furrendcred, or otherwife determined or become void, 
nor had the fame then become voidable. And 4thly, 
that though the faid leafe was voidable and determinr 
able, and that the faid Henry de la Touche did take fuch 
proceedings as mentioned in the declaration, yet that 

the 
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the faid leafe was not made fo voidable and determinable 
by any aft or deed of the defendant, or by his fuffe ranee 
or permiffion, nor were fuch proceedings taken by any 
perfons lawfully claiming the faid premifes by, from, 
under, or in trufl: for the defendant or lus afligns. The 
plaintlffby his replication took illiie on the two firft pleas, 
uiid demurred generally to the tw'o lad. 
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Marryafy in fupport of the demurrer, firft argued 
that this was an abfolute covenant for the validity of the 
leafe for the rcfulue of the term of ten years then to 
come, and not rellrained to an avoidance of it by the 
defendant’s own afts or thofe claiming under him* It is 
fufllcient to read the cl.mfe by wliich the defendant, re- 
citing tliat the melTuage luid become vijled in him for the 
remainder of the faid term of ten ycars^ bargains, fells, 
affigns, transfers, and fets over the faid meHiiage to the 
plaintiff for and dnrJn^i^ all the rfy rfiducy and rcniainder 
ef the faid term cf ten years. The thing bargained and 
fold is the refiduc then to come of a term of ten xcarsy 
which imports an ahfohjte term, indcfcafiblc at leaft 
without the default of tlie leffee. A bargain and fale 
operates^at common law, like dedi et concefli in a grant, 
as a covenant for good title, unlefs it be fpedally qn..- 
lified by fome otlier covenant^ as in Jiro^uning v. 
IFright {a ) : but here ihcvc is no fuch general qualifica- 
tion : and no fpecial qualilicatian annexed to other co- 
venants can be imported into this; as appears by the 
cafe of Gainsfordw, Grifitb {b)y and that of Howell y, 
Richards (r). The firft covenant by the defei-idant, fet 
forth upon the oyer, is that he had not done any aft to 
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Q) I Samd, 59. 

Mm 4 


(c) IlPe/,633. 

impeach. 



CASES IN EASTER TERM 


S3^ 

i8i2- impeach, incumber, or afFeft the title, except the under- 
— leafe of part of the prcmifes to JV.A. for three year^. 
That covenant with its fpecial qualification needs no 
rnz&ERAiD. fecond affirms the leafe to be good, fub- 

fifting, and valid, and not determined, or become void or 
voidable. That is an abfolutc covenant without any qua- 
lification. The third is for quiet enjoyment for all the 
refidue of the term of ten years, without tht Ic wful let or 
interruption of the defendant^ or any perfon claiming under 
him, Thefe latter words are indeed a qualification of 
the covenant for quiet enjoyment, but no qualification of 
the fecond covenant 5 for if thofe qualifying words were 
annexed to the fecond covenant, they would make it in- 
fenfiblc. By the fourth, which is for further alTurance, the 
defendant covenants that during the refidue of the faid term, 
which is before ftated generally as a term for ten years, he 
will not only do and execute, but caufe and procure others 
to do and execute every thing for the further, better, 
more perfeft and abfolute affigning to the plaintiff all 
the remainder of the faid term of ten years, according to 
the true intent and meaning of thofe prefents.” This of 
courfc can be no qualification of the fecond covenant. 
Secondly, he argued, that the contingency whicii deter- 
mined the leafe, not having happened till after the de- 
fendant’s covenant, was not the lefs a breach of that 
covenant. The third plea proceeds upon a fuppofition 
that it is fufficient to fay that the leafe was not then 
determined or become void, :or had the fame then be- 
come voidable : but that is not the meaning of the cove- 
nant, which is, that the leafe was not then determined or 
become void^ nor was voidable ; for otherwife the words 
‘‘ or voidable” are fenfelefsj for if the ceftuy que vie 
were then dead, the leafe was abfolutely at an end : the 

word 
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word become could not apply to voidable ; or If it did, it 
could only mean that the leafe was not liable to become 
voidable by any future contingency. The obvious meaning 
of the whole was that the defendant allured to the plaintiff 
the refidue of a term of ten years independently of any 
contingency. There is no recital and no general words 
of qualification over-riding the whole inftrument, intimat- 
ing to the plaintilF that the Icafc was liable to expire upon 
any collateral contingency before the period mentioned. 

Holroydy contra, contended, firft, that the cot^enant for 
the validity of the leafe, whether general or qualified, 
was confined to the validity of it at the time, and 
did not extend to any future aft. Secondly, that the 
covenant, though general in its terms, was qualified by 
the whole of the deed taken together, ift, The words 
themfelves clearly refer to the then ftate of the premifes 
as to the title : and this fenfe of them is the more clear 
when taken with reference to the reft of the deed ; for 
wherever the afiignor intended to include future adls, it 
is fo ftated : as in the prior covenant, that the alTignor 
had not done any a6l whereby the premifes are or may 
be incumbered : and again in the fubfequent covenant 
againft his own aiSIs or thofe claiming or to claim under 
him. He covenants, ( adly,) that the leafe is not detcr- 
min^rf, &c. or become void or voidable ; which word 

bccome^^ muft apply to voidable as well as void, otherwife 
the word voidable has no verb to govern it. Then fup- 
pofe it were a life eftate, fuch an eftate is greater in the 
law than any term for years, and it could not be pre- 
fumed that the life would end before the term. It 
might apply to a leafe granted by tenant in tail, in which 
cafe it would not be abfolutely void on his death, but 

would 
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would be confirmed by the remainder-man’s accepting 
rent. TI\c words, or voidable,” may alfo apply to 
rights of re-entry for breaches of covenant ; and until 
FiTzo'tRALD. of forfeiture the leafe would be voidable. If 

fuch a covenant were not confined to the flate of things 
at the time, it would go to afi'ure the validity of the 
leafe notwltliftanding any aiLI of tlie aThgiice himfelf to 
make it void. The words, “ bargain, fell, alfign, trans- 
fer, and fet over,” arc not words of covenant, like 
grant y which is a word of creation. [Lord Ellenbo^ 
rough C. J. Do not the words bargain and felV^ as 
much imply that the party has the thing which he pro- 
felles to bargain and fell, as the word grant Z’] They 
only afflime the difpoStion of that which he has already 
in him at the time. The rule caveat emptor applies to 
the fale of a chattel where there is no fraud. He only 
bargains, fells and afligns to the plaintilF to hold in as 
ample a manner as the defendant himfelf might have 
held, which are in themfelvcs reftraining words. Then 
at the time of the affignment and covenant the leafe, 
which was carved out of a greater eftate for life, had 
not become voidable. [Lord EUenborongh C. J. The 
aflignee fees nothing but the covenant ; and do not the 
words of it import a valid leafe which was certain to 
enure for the remainder of the ten years’ term ?] The 
covenantor is merely an aflignor of a fubfifting leafe, 
and could no more look at his landlord’s title than the 
aflignee. [Lord Ellenhorougl C. J. You would read 
the word “ and (" and not forfeited or voidable,” &c.) 
not as cumulative, but as reftridlive of the words 
covenanting for the validity of the leafe of and for 
the faid premifes thereby aflTigned 5” as if it ran, « tliat 
h to fay, not forfeited,” &c.] Taking the whole cove- 
nant 
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nant together, that is the meaning of it, otherwife the 
fubfequcnt words and not forfeited,” Sic. are ufelefs, 
[Lord EUetiborouvh C. J. Thofe words would relate to 
afts done by himfclf *, to any a£ls making it void Or void- 
able by his own procurement.] "Where a party is not 
creating any eflate, but merely affignlng that which he 
had from anotiier, he ought not to be bound beyond 
the Uriel feiife of the words, w’ith reference to the (late 
of things at the time. Then, adly, though the covenant 
for the valitlity of the Icafc be in its terms general, yet 
taking the whole inflrumcnt together, the intent of the 
aflignor appears to be, not to guaranty the duration of 
tlie leafe abfolutcly, but merely to coveivint again ft the 
acts of himfclf and of thole claiming under him. For 
though reftrlftive words at the end of an intermediate 
covenant cannot be applied to the w^hole, which was tlxe 
cafe of Gatnsford v. Griffith [a) ; yet general words of 
reftridlion either by way of introdu£lion to the whole, 
pr at the conclufion over-riding the whole, may be fo 
applied. And that cafe was not argued and determined 
with reference to the intent to be collcdled from the 
whole deed. Houell v. Richards [b) only decided that 
the generality of a covenant for quiet enjoyment was 
not to be reftrained by qualifying words in the fpecial 
covenant for good title ; but Lord ElUnhorough^ in deli- 
vcriiTg the judgment in that cafe, refers to what was 
faid by Lord C. J. Hobart in Trenchard v. Ho/kins fc), that 
every deed is to be conftrued according to the intention 
of the parties, and the intents ought to be adjudged 
of the feveral parts of the deed, as a general iffue out of 
the evidence 5 and intent ought to be picked out of 
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every part, and not out of one word only.”. And m 
Browning v. Wright {a), there referred to, a covenant in 
general terms, that the defendant had full power to con- 
vey, was reftrained by the fubfequent covenants, which 
were confined to his own afts. Now here the meaning 
of the fecond covenant, though general in it’s terms, 
is to be colle£led from all the others, which are confined 


to the exifting ft?.te of things ; nofeiter a foclvs. The 
firfl; is that he (the affignor) hath not done any thing 
to incumber the premifes, except in one particular ftated. 
That is a covenant againft his own afts merely. So the 
third is for quiet enjoyment from the lawful interruption 
of the affignor, or any perfon claiming from him : but 
if the fecond be conllrued to be a covenant for title 


generally, it would make him in effeft covenant againft 
the a£ls of others. [Lord Ellenborough C. J. Though 
the fecond covenant were conftrued generally, the third 
might ftill have fomething to operate upon : for the 


original Icafe and the affignment of tlic term to the 
defendant might be perfeflly good, yet he might have 
affigned it away to another before the covenant.] If the 
covenant for the validity of the leafc of the premifes 
affigned to the plaintiff were general, the fpecial cove- 
nants would be of no ufc. If this conftruftion be right 
upon either of the points, the defendant is entitled to 
judgment, and the declaration itfelf is bad, the plaintiff 
having declared upon a general covenant without th® 
qualifications to be collefted from the fame deed. 


Marryaty in reply, adverted to the recital in the deed, 
which only mentions a Icafe of ten years, without the 

(a) a JBof. & Pull 1 3. 
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qualification now. relied on; and all the covenants are l8i2. 

framed with reference to that recital. in a leafe ' 

• sir 1- Barton 

IS a general word or covenant, as much as demife {a). In 

Seddon v. Senate {b)y whe^ the defendant had bargained, 
fold and alTigned to the plaintiff all his right in a medi- 
cine, this was held to raife an implied covenant that 
the whole of the thing fo bargained, fold, and afljgned 
fhould be the exclufive property of the vendee : but 
there indeed the breach laid was upon the vendor’s own 
aft. Here the defendant has covenanted that the leafe 
for ten years was not only not then void, but was not 
voidable, when it was then liable to be avoided, and was 
afterwards avoided by an original infirmity in the leafe 
itfelf. 

Lord Ellenborough C. J. It is a true rule of con- 
ftruftion that the fenfe and meaning of the parties in 
any particular part of an inftrument may be collefted 
ex antccedentibus ct confequentibus : every part of it 
may be brought into aft ion in order to collcft from the 
whole one uniform and confiftent fenfe, if that may 
be done. This is a hard cafe upon the defendant, 
who ipay perhaps be made to fufFer from the negli- 
gence of the perfon who prepared the deed for him, by 
covenanting for title in too general terms. We can 
only look however to the fenfe and meaning of the par- 
ties as they arc to be collefted from the deed itfelf. It 
begins by reciting that the premifes were demifed fir the 
term ofi ten years^ and that by anignmcnt in the following 
year they had become veiled in this aflignor fior the re-* 
mainder ofi the fiaid term ofi ten years. This recital is 

[a) dhr. tif, Cover.atif^ B* 6$,^ (41 *3 7S- 

fairly 
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fairly to be brought forward-in order to conftrue every 
— covenant in the deed : and when I find fuch a recital of 
an abfolute term without any qualification, It is a con- 
Fiizoerald. help to the cpnftruftifii of a fubfequent cove- 

nant, where he covenants in abfolute terms that it is a 
good and fubfifting leafe, valid in law for the premifes 
thereby afligned, and not forfeited, &c. or otherwife 
determined, or become void or voidable. After fuch 
recital the alTignor bargains, fells, and afligns. See. to 
the aflignee the demifed premifes, with the indenture 
of leafe, to have and hold the fame to the aflignee for 
and during all the rejly of the faid term of ten years 

which he had before contracted to fell, in as ample 
manner, See. as if that aflignment had not been made. 
In no part is there any mention of the term being deter- 
minable by llic death o{ H.de la Touche ; tlicrcfoic the 
aflignee had nothing to guide him, as to the duration of 
the term, but the language ufed by the aflignor in de- 
feribing it. Then tlie affignor covenants, firlt, that lie 
has done nothing to incumber the premifes, except the 
under-vleafe of part to Anderfon. He did right to intro- 
duce that exception : but that is an under-leafe for three 
years abfolute ; and that very exception imports that ho 
had a right to incumber aofolutcly for three years. 
Then comes the fecoud covenant relietl on by the af- 
Cgiiec, that it is a good and fubfi fling leafe, valid inlaw, 
of and for the faid premifes thereby affigned^ &c. and not for- 
feited, &c. or become void or voidable. It is faid that 
iv was a good, fubfifting and valid leafe of the premifes j 
but the covenant goes further, and afluins its validity 
for the premifes ihereby qjj'/gfud : now that included a 
leafe for the refiduc of the term of ten years abfolute. 
Then follows <he covenant for quiet enjoyment againft 
S the. 
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the adls of himfelf or any perfon claiming under him; 
That would not be rendered unnecefTary, though the 
previous covenant fhould be conftrued abfolutely ; for 
the one relates to the title itfelf, the other to the 
aflignOr’s own a£ls fubfequent to its vefting in him, 
to proteft the aflignee againft any fub-leafes or aflign- 
ments before granted by the a/fignor, which would not 
make the original leafe invalid. The laft covenant is 
for further aflurance. It appears, therefore, that all 
the other coA^enants would be operative, though the 
fecond were conftrued to be abfolute. If the reft of 
the covenants had imported a contrary intent to the 
general words then appearing to have been improvi- 
dently introduced into one part of the deed, the cafe 
would have admitted of a different confideration : but 
when I find a recital in the beginning of the fubj eft- 
matter of the contraft, being for the refidue of a term of 
ten years, without any contingency annexed, and after- 
wards find an abfolute covenant in its terms for the 
validity of fuch a leafe, together with otlicr covenants 
againft his own afts and thofe claiming from him ; 
I cannot fay that we are not to give cfilct to the ge- 
neral AAjprds of the covenant 5 and wc cannot do other- 
wife, without rejefting the word andy and reading 
inftcad of it, that is to fay : but looking at the whole 
deed, there is nothing from whence we can colJeft 
fuch a meaning as would warrant fo narrowed a coii- 
ftruQion. 

Grose J. The queftion arifes on the words of a co- 
venant, and we have to confider what was the intent of 
the covenantor. On the one fide it is faid to have been 
his intention to fell and affign a certain leafe for the re- 
mainder 
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niainder of a term of ten years undeterminable : tliat 
is denied on the other fide, who fay that the int<^ntion 
was to covenant only for a leafe for that term, determin- 
able on the death of a certain perfon. Such being the 
contention on either fide, this is the plaineft cafe I 
ever faw. The defendant profefles in the deed to fell 
the refidue of a certain term of ten years : the words do 
not import that it was a term determinable on the death 
of any perfon, or that it was determinable at ail before 
the end of the ten years, except indeed by the a£l: of the 
aflignee himfelf j but that it was for an abfolute term of 
ten years in its creation. Then he covenants in general 
terms that it is a good and fubfilUng leafe valid in law 
for the premifes afligned, and not determined, or become 
void or voidable. The plain meaning of this is that the 
leafe, before deferibed as a leafe for ten years, without 
any qualification, was to laft for the ten years, unlcfs it 
were before determined by the adl of the aflignee. And 
taking into confideration alfo all the other covenants, it 
is clear that the parties intended that the aflignee Ihould 
have the leafe for the refidue of the ten years, not dc* 
termined, or void, or voidable, but by his own a£l. ^ 

L'e Blanc J. The quefuon arifes on the fecond cor^ 
venant, and branches into two confiderations ; firfl, 
whether taking that covenant by itfelf, on which alone 
the plaintiff in his declaration has alTigned a breach, and 
applying it to, the third plea, in which the defendant 
ftates that though the leafe was determinable by the 
deatji of Henry de la Touche^ yet that it was not deter^ 
inin#d till after the making of the covenant, but that at 
the time of making the covenant it was a good fubfift^ 
big leafei, then valid, and not determined, or become 
9 void, 
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Void, i^or* had tiiH become voidable; the breach i& 
well affigned. It contended by the alfignor that 
he had at the time of the covenant a valid leafe for 
the relidue of the term of ten yeats, and not then 
voidable, notwithftanding it was determinable on the 
death of H» de la ToUche^ who was then lividg, What 
the leafe to the aflignbr himfelf contained does ndt 
appear ; but we are td collect that it was determinable on 
the death of H. de la Touche. Cdnfider then what was the 
bargain between thefe patties. The defendant recites in 
his deed a leafe of the premifes for ten years, which had 
come to him by affignment for the refidtte of that term : 
this it is which he profeffes to fell, and for which he 
enters into this covenant. Then When he covenants that 
the leafe is valid in law for the ptemifes thereby afligned, 
is not that a covenant that it is a leafe valid for tlie 
whole term fdr which it is before expieffed that it had to 
run. The Validity df It does not depend on its being 
valid for one or two years of the term, but for the whole 
term of ten years, which was the duration of the term 
bargained for ; ^ therefor^he death of H. de la Touche 
)t having hap|ti^ed the making of the covenant 

; no anfwer tp the a^Hp The other confideration is 
whether the |!^nd dURnt, thus general in its terms, 
id certainljf^omprdP^ing and fecuring the aflignee 
againft the event which has happened, is reilrained by 
other words of covenant, Kmiting the covenant for quiet 
enjoyment to the afts of the aflignor or perfons claim- 
ing from him ; atid againft that die cafe of Gawsford v. 
Griffith is a ftrong authority. I agree that the intent of 
the parties is to guide the conftru£):ion of the covenant ; 
and that in order to afeertain that intent we may call tfr 
our attention all the covenants of the deed : but I c^inot 
.VoL- XV. N n fay 
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fay that an affignee would not require an abfolute cote- 
nant for a valid leafe during the whole term bargained 
for> though he alfo required a covenant againft the 
party’s own ads and the ads of thofe claiming from him* 

Batlet J. I entirely agree with the reft of the 
Court upon the conftrudion of the covenant for title. 
The defendant recites in his deed the original leafe 
granted for ten years, and the veiling of the term in him 
by aflignment ; and as he does not defcribe it as fubjed 
to any qualification to make it determinable before the 
end of the ten years, it muft be taken to be an abfolute 
leafe for that term. Then comes the general covenant 
in the words which have been mentioned ; and by the 
known rule of law the words of a covenant are to be 
taken moft ftrongly againft the covenantor. I admit, 
however, that they may be reftrained by other words in 
the deed, if we can fee a clear intention to reftrain them 
from the other parts of the deed. But it would be a very 
dangerous rule, if it were to be applied to every cafe 
where ingenuity can fliew that by giving the natural 
meaning to the words of the general covenant, other 
words in other parts of the 4^d might be rendered 
nugatory. The intention therefore to reftrain the gene- 
ral words, as it is to be colleded from the other parts of 
the deed, muft clearly appear. In Browning v. Wright 
<be Court faid that the. latter fentence, that the cove- 
nantor had full power to convey, might be read as parcel 
of the preceding fentence by which he covenanted that, 
notwthflanding any a3 by him done to the contrary^ he was 
feifed of Ae premxfes conveyed in fee : for it was ob- 
ferved that he Ihould covenant that he had an abfolute 
right to convey, though he would not covenant abfo- 
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lutely that he was feifed in fee, but onty thai lie 
feifed in fee notwithftanding any a£l ‘of his own. There 
was therefore a clear intent apparent in that calfe to'fe- 
ftrain the general words relied on. " ^ ^ ^ 

Judgment for the Plaintiff. 



Fn20BRAt0t 


Phillips and Others, Aflignees of White, a Tuefday, 
Bankrupt, agamji Rodie and Others. 

JN trover for 179 bales of cotton, which was tried at Where the 
Lancajiery before Wood B., a verdidk was found for 
the plaintiffs for 195 5/* 18/. 2^/., fubjeft to the^opinion 
of the Court on the following cafe. laden, he 

would not only 

On the 15 th of OElobcr 1810, Wbitey the bankrupti payior^he 

entered into a charter-party with tlie defendants for the tollib"for 

hire of the (hip Florae of which the defendants arc owners, he1h]^> 

on a voyage from Liverpool to Surinmn and back again, would have cat* 
' ^ ® ned, foi which 

By the charter-party the vcffcl was to carry fuch lawful l>e had before 

goods as White or his agents chofc to put on board, with- piy frdtht 7 ae- 

out any fpecification as to tire fort of goods. And after 

providing for the delivery of the outward cargo at [!onsof^goo*ls: 
rinaniy aiuf loading the homeward cargo there for Liver- |jejd that the 
pooly the defendants agreed that the mailer (liould pro- no^lier*upoii^ 
ceed, wind and weather permitting, with the veffel and tIiaiiy''onV>a^ 
cargo to Liverpool y and on her arrival there flioujd de- 
liver the fame to White or aCTigns, in the fame (late and other 

condition as when put on board j the dangers of the feas, compc’nration 
and other inevitable accidents excepted \ and to end the^ whtch hf was 
faid hitcnded voyage. White agreed that he would, 

breach ot con- 
tract ill not 

patting B fall loading on hoard ; which damages were unliquidated ; and there being no 
lieu tn lilch a.cafe either by the ufagfc of trade or the eaprefs contract oF the parties. 

'Nor had the Ihip owuet any lien tor dewurriig€. 

Nn a 


within 
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iSiar* tirithin 21 running days to be computed a$ after meiii^ 
Phillips caufe a cargo of lawful goods to be loaded on board 

agatnji the velTel at Liverpool^ and in 40 running days would 
caufe the fame to be di^fcharged^ and the veiTel loaded 
again with a full and complete return-cargo of lawful 
goods at Surinam, and to be difcharged in^ Lwerpo$L 
White tMo agreed to pay to the defendants for the freight 
of the veflel from Liverpool to Surinam, for all goods 
put on board, and in lieu of cuftom-houfe duties, &c« 
105/., by an approved bill on London, not exceeding 
three months date ; and for the freight from Surinam to 
Liverpool, for all gooda put on board her at Surinam, at 
the following fates, viz. 1 1/. for every cwt. of fugar, 
12J. 6 d» per cwt. in every bag of coffee, 13/. 6 d. per 
cwt. in every calk of coffee, 2 ld* for everj pound of 
cotton in fquare bags, and 31/. for every pound of cotton 
in round bags. But if the vejfel Jbould not he fully laden 
with the return^cargo, then White Jbould not only pay for 
the goods which Jhould be on board, but alfo for fo much in 
addition as the veffel would have carried. And in cafe 
White Jhould not within the time aforefaid put any law^ 
ful goods on board the vejfel, then that he Jhould, on the ar^ 
rival of the vejfel at Liverpool, pay full freight fix the vejfel 
to the defendants, as if Jhc had been fully laden with goods 
of the defcription before mentioned ; with 5/. per cent, prw 
mage in lieu of all “pilotage, port, and other charges : 
fttch freight and primage to be paid in the following 
manner, viz. fo much money as might he neceffary for 
the fhip^s difburfements at Surinam, to be paid there free 
c(f commiilion and intereft, and the remainder to be paid 
on the delivery of the cargo at Liverpool, in an approveef 
bill on London, not exceeding three months date. And 
in cafe White ihoidd not cai^fe the cargo to be put 

on 
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on board the.yefiel Liverpool within 2x running days^ l8l2. 

to be computed from the time of her being ready to receive pTiUTfs 

the cargO) and notice thereof given to White ^ &c. then ezeinji 

White fhovXA pay to the defendants 15/. i^s. for demur*- 

rage for each day, &c. over and above the fald 2 1 days 

for loading the vefTel at Liverpool. And in cafe White 

fliould not caufe the veflel to be difcharged at Surinam, 

and there loaded with her homeward cargo, within 

40 running days, to be computed from her arrival at a 

proper place of difcharge, and being reported and ready 

to unload and load the return-cargo, and notice thereof 

to White, &c., then that he fliould pay to the defendants 

the further fum of 15/. 15/. for demurrage for each day 

not exceeding 20 days over and above the faid 40 days, 

&c. for difcharging and loading the vefTel at Surinam; but 
White fhould noton any account detain the vefTel beyond 
the faid 20 days after the expiration of the faid 40 days, 
but fhould prior to that period load the vefTel with a 
full and complete cargo of lawful goods as before men- 
tioned. 

The cafe then Hated that the fhip failed from Livers 
pool within the time limited by the charter-party, and 
arrived ,at Surinam, and there delivered her outward 
cargo to Whitens agent. That White paid the defendants 
for the freight of the fhip from Liverpool to Surinam, 
purfuant to the terms of the charter-party. That the 
(hip was detained by White at Surinam 1 8 days beyond 
the time limited in the charter-party for that purpofe, 
and thereby 283/. 10/. accrued for demurrage of the 
vefTel for fuch time as fhe ^8 fo detained } and a bill 
was drawn by Wbiti% agent in favour of the defendants 
At 60 days fight, upon White, for that fum; but before 
ihe bill arrived, White having become bankrupt, it was 
Nn 3 refufed 
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tefofed acceptance l«&wre the demand of the-^^oods at 
after mentioned^ and ftUI remains unpahl to defend* 
artts, who are now the holders thereof. That the {hip 
fail^ from Surinam oa the 3d of February ^ and arrived 
^Liverpool on the 2 ad of March l8l i ; which was after 
WhWi bankruptcy, having 179 bales of cotton on 
bbatd, containing 57,225 pounds, which were the pfo^ 
pefty of and configned to White ; and three feveral bills 
of lading were given to the agent of Whitc^ by the cap-r 
tain of the Flora ^ one of which is dated Surinam^ 24th of 
January 18 1 1, for 121 bales 5 another dated 2d of Febru-* 
ary 18 il, for 19 bales; and the 3d dated ad of Febru^ 
ary 1811, for 39 bales. The form of one of the bills 
of lading was fet forth in the cafe, of which this is the 
fubftance r— Shipped by the grace of God, &c. in the 
good fliip Flora^ &c. now riding in the river Surinam^ 
bound for Liverpool^ to fay, 12 1 bales cotton, being 
marked, &c., and are to be delivered in like good order, 
&c. at Liverpool / (the aft of God, &c, excepted,) unto 
r. White, or his afligns, he or they paying freight for the faid 
goods, and tliree ftivers per pound;, with primage, and 
10/. per cent, average accuftonjed. In witnefs, &c. 
Whitens agents alfo loaded on board the fliip at 

about 60 bales of other cotton or freight, which 
freight has been received by the defendants. The 
^79 bales of cotton belonging to White were put on 
board the Flora before or cn the refpeftive dates of the 
{kid bills of lading. The fliip, was not loaded at Surinan^ 
with a full and complete return-cargo of lawful goods 
by White, according to the tenor of his covenant, but 
there was fufficient room in the v^eflel to ftow 
of cotton ovejr and above the quantity on board, in- 
dependent Of one-eighth of the ijfhole fpa^e of ihe hold* 

which 


Ppttips 
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\i^hich was occupied by ballaft, which would have' beea 1811^ 
unneceflary if the (hip had been fully laden with a 
complete cargo of goods ^ and the deficiency in the 
freight, on account of the vefTel not being laden with a 
full and complete cargo of cotton, would amount to 
1254/. 6 d:\ but if loaded with fugar or cofie% 

the * amount would be to be afcertained by a different 
calculation. The plaintiffs, as affignees of White^ on the 
loth of April lad demanded from the defendants the 
delivery to them (the plaintiffs) of the faid 179 bales of 
cotton, and tendered to the defendants a fufficient fum 
for freight, primage, duties and other landing expences, 
on the faid 1 79 bales. But the defendants refufed to 
deliver the faid 179 bales to the plaintiffs, or to accept 
the money tendered ; alleging they had a right to retain 
the fame, and had a lien thereon for the freight on the 
deficiency in the veffers cargo, which is ufually called 
dead freight^ according to the terms fpecified in the char* 
ter-party and the covenant of White ; and alfo of the 
demurrage due on account of the veffeFs being detained 
at 'Surinam as aforefaid 5 but which demands for demur- 
rage or dead freight the plaintiffs refufed to pay. The 
value of J;he 179 bales of cotton, after deducing freight 
upon them at 3^. per pound, and primage thereoni 
duties, broker’s charges, and all other expences, are 
agreed to amount to 1955/. i 8 j . %d,y for which the verr 
di£l was taken. If the plaintiffs were entitled to reco* 
ver, the verdiA was to ftand t otherwife^ a nonfuit wai 
to be entered. 

Littleddki for the plaintiffs, contended that the de* 
fendants had no lien either for the demurrage or dead 
freight \ the claim of a lien on the cargo for demurrage 
N n 4 ww 
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^•flXLUr$ 

againft 

£Loi)i£, 


vra« neither warranted by the charter-party, by any ufago 
9f trade found, or by any legal precedent. But even 
if fuch a lien could exift, it would have been waved in 
tliis cafe by the defendants having taken a bill payable at 
a future day for it. Next, there can be no lien for dead 
freight, as it is called, vyrhich is a mere nonentity, the 
only fati$fa£lion fqr which refts on the covenant, which 
16 perfonal. A lien is properly a right to detain fpecific 
property for fomething due in refpeft of it until payment 
be made \ fuch as artificers have for the value of their 
work on the goods of another ; carriers for the carriage 
of goods ; though liens may exift in other cafes by ex- 
prefs contraft, or implication. So owners of fhips have 
a lien for freight, that is, for the a£^ual carriage of the 
goods (<«). If the freight had been agreed to be paid at 
fo much a ton on the Ihip^s meafurement, the defend- 
ants would have had a lien for it on the goods adlually 
fliipped, whether more or lefs ; but here it was made 
payable according to different rates upon Specific goqds : 
and if they could detain the goods on board for freight 
not earned, it would exclude the freighters from plead- 
ing that they were ready to have loaded a complete 
cargo but for the captain, who refufed to take it in. 
Upon this contraft for different rates of freight on differ- 
ent goods the amount is uncertain, where the freight Viras 
not in faft earned ; fo that the freighters could not tell 
for how much they were to give their bill ; and it muft 
be equally doubtful by what rule the compenfation is tp 
be made \ it refts therefore in damages, tp be affelfed 
with reference to the ufage of trade (i). Perhaps it might 


(«) Bocetn* p i. and Bkltey v. BitWt % ir J^//. 3sx. were cited. 
Bett V. BuHefi a TemU 199. and Ahhtt on Mercb. Ship* 274. 

be 
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fee too mtifch to fay that there was no lien in this cafe 

upon the goods unihipped at the docks : the unloading paituM 

is an aft going on from day to day j and perhaps 

ipight not be bound to give the biU till the laft package 

was ready to be delivered. 

Richardfottt contr^ as to the laft obfervation, faid th^l 
the mafter might continue his lien by landing tlie goods 
in the docks at L. in his own name, and might make 
an entry in his own name in the dock books, to con- 
tinue his lien j and tliefcfgre the cargo being feyeral 
days in landing co\tld make no difference in this cafe. 

But the foie queftion intended to be made was upon 
the fair meaning of the charter-party, which goes fur- 
ther than the common form, in ftipulating that if the 
veffel fliould not be fully laden with the return-cargo. 

White ftiould not only pay freight for the good? on 
board, but for fo much in addition as the veffel would haye 
carrief And it alfo provides tliat in cafe of there being 
no cargo put on board, he IJiall ftill pay full freight, as if 
flie had been fully laden with goods of the above de- 
fcription. [Le Blanc J. Muft not Ae amount depend 
upon the defcription of the cargo ?] That Is regulated by 
qfagc, *and Ae proportions are underftood by the parties. 

The payment in any cafe is referved to be made as 
freight, and Ae contrail of Ae parties muft be conftrued 
wiA reference to the ftate of Aings if Ae Aip h^d been 
fully laden, fo far as Aere is any fubjed-matter for Ae 
ajpcuftomed lien to ad; upon, [Lord Bllenbereugh C» J» 

If any Uep were eftabliAed in Ais cafe, it mu^ bp to 
tjie exteqt y}iich Ae arbitrators Aot^d award ; for the 
^o ynt muft be a fubjed of reference (a) j and that 

(«) 8«e a cafe of tUsiwt, Hmifin v. IVrigttt rj £»ft, 343. 

W0ttl4 
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iStti would be a novel fpedes of lien at cbtnmon law.] It 
PiviLbiPR calculated bytifage, as eafily as the value of 

work in ordinary cafes. [Lord Ellemmugh C. J. We 
Ko^x. afTume that there exifted a known ufage in 

thefe cafes, and that both parties were cognizant of it 
at the time when the contrafl: was entered into, and 
contriftCd with reference to it. Docs not a lien for 
freight mean for goods aftually carried I but this a lien 
upon air; for goods not carried. BayUy J. nt terms 
are there in the charter-party from whence it can be col- 
lefted that the freighters were bound to carry fuch a 
proportion of each commodity : for example, what was 
there to oblige them to load cbffee .?] Ufage regulates 
the proportions 5 and as there is no doubt that an aftion 
of covenant would lie to recover damages for the breach 
in not loading fully, tlie amount muft be capable of 
reafonable certainty. If the goods were not loaded by 
the matter’s fault, that would be an anfwer to the de- 
mand ; and whatever would be a defence to an aftiort 
en the covenant would take away the lien: and the 
plaintiffs might have difeharged the lien by tendering a 
fum fufficient to difeharge the demand. 

t 

Lord Ellcnborough C. J. It is impof&ble in this 
cafe, without the intervention of a jury or an arbitrator, to 
fettle what is the fum to be tendered : it would be taking 
a leap in the dark. Where there is no cuftom to regulate 
the proportions and the amount, the cafe muft neceffa- 
rily reft in damages. What is a lien for freight but a 
right to detain the goods on board until the freight 
which has been actually earned upon them, which is 
always capable of being calculated and afeertained, has 
been paid, and where the owner of the goods knows 

what 
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what he is to tender ? But here the-claim to retain is for 
the amount of damages unafcertained, which the parties 
are entitled to recover for the non-^qompletion of the 
cargo, commonly called dead freight but it is that term, 
freight^ which has milled the defendants ; for it is not 
fr eighty but an unliquidated compenfation for thedofs of 
freight, recoverable in the abfence and place of freight 
The covenant is in effe£l to load the veflel fully, or if 
not, to indemnify the fhip owner by paying fo much in 
addition as the veflel would have carried : the covenant, 
in the event of no loading, is to pay full freight for 'thf 
veffely (not for goods not loaded,) as if (he had been 
loaded with goods of the defeription before 'mentioned : 
that mull depend on the tonnage of the veflel. In order 
to found the argument, the covenant fhould have been 
to pay full freight as if the goods had been aftually 
loaded on board, and that the mailer Ihould have the 
fame lien upon the goods aftually on board as if the fliip 
. had been fully laden with all the goods covenanted to be 
loaded. But if we were to put this conllruflion upon 
the contrail: as it now Hands, it would be making a 
new contrail for the parties. There is no pretence or 
colour for the lien now claimed ; it is a lien to attach 
upon a nonentity ; the plaintiffs’ ailion of trover, tbere^ 
fore, is not met by any defence. 

Grose J. A lien mull attach upon fome certain 
thing *, and here there is nothing for it to attach upon. 

l.£ and Juftlccs, aflented., 

j^oftea to the Pl^intiffst 


m< 

iSttA 
Ptflxtiri . 

sas: 
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May jth# 


HArdino again/l Watts. 


Arbitrators 
xnay choofe ap 
umpire either 
before or after 
the time limited 
formakingtheir 
own award, if 
the umpire be 
choieii within 
the time limit- 
ed for his um- 
pirage. 


debt oil bcmd^ dated i8th oi January i8io, for 
> il5o/, the defendant fet out the condition on oyer, 
which was, that if one J.Johnfon Ihould perform the award 
of r. S. and J. 0, touching all actions, &c, and demands 
between him and the plaintiff, ** fo as the award of the 
Ciid arbitrators be made in writing, &c. on or before the 
ift of March 1810 } and if the faid arbitrators (hould not 


make fuch their award as aforefaid within the time 


above limited for that purpofe, then if J. Johnfon fliould 
truly perform the award and umpirage of fuch perfon as 
the faid T* 8 * and 71 O. (hould choofe and appoint as an 
umpire in and concerning the premifes, fo as the faid 
umpire made his award and umpirage in writing, &c* 
on or before the 25th of March 18105 then the obliga- 
tion (hbul 4 be void.” The defendant then pleaded, 
ift, that die arbitrators did not make any award touch- 


ing the premifes fo referred to them by the time for that 
purpofe limited in the faid condition, nor did they choofe 
tr appoint an umpire concerning the premifes ^ according to 
the form and eficA of the faid condition. 2dly, He 
pleaded that no award of the arbitrators, touching the 
premifes fo referred to them, was made in writing, &c. 
before the ift of March 1810, nor did they on or before 
that day choofe or appoint an umpire concerning the 
premifes aforefaid, but altogether refufed and neglefled 
fo to do 5 whereby the authority of the faid arbitrator^ 
Aipreupon became extinft, and the faid writing obliga^ 
tory became wliolly void. The plaintiff replied to the 
firft plea> foat .the «arbitrator8| after the making of the 


faid 
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faid writing obligatory^ and before the of March 1 8 1 
to wit| on the 14th of March 1810^ did choofe and ap*- 
point one S. Jackfon as umpire, 8cc*y and'that he having 
taken on himfelf the faid umpirage in purfuance of tlie 
faid reference, afterwards, and before the faid a5th 
of Marchy to wit, on the 24th of March i8xa, made his 
award and umpirage in writing, &c*, and thereby found 
that the faid J. Johnfon^ before and on the j8th of Ja- 
nuary idio, was juftly indebted to the plaintifF in 22o/., 
on the balance of accounts, and ordered the faid John^ 
fon to pay that fum to the plaintiff at, &c. the 25th 
of June then next, 8c c. The plaintiff then alleged jthe 
non-payment by /• Johnfon to the planltiff of the fum 
awarded, &c. ; and to the 2d plea, the plaintiff demur- 
red generally. The defendant joined in that demurrer, 
and alfo demurred generally to the replication to the 
iirft plea. 

Littledale^ for the plaintiff, was ftopped by the Court, 
who mentioned Adams v. Adams (a)-^ and Burdet v. 
Harris {b) as in point. ^ 

Campbell^ contra, faid that the old cafes had proceeded 
upon a wrong foundation, that the arbitrators could not 
choofe an umpire before the day for making their award, 
according to Reynolds v. Gray (c) ; but this was over- 
ruled in Roe v. Doe (d), in which the Court thought it 

was 

^ (a)zMfd,t 69 . (i) 

(c) tSaihyo. tLd.fiay.%%1, and it Mod. X 20 , 

(d) 2 Term Xep. 644* The Conn there only laid that it rather 
ieemed to be the faireft way for the arbitrators to choofe the umpire 
before* they entered into the examination of the fubjeCt ; and that it 
had been fo detenninbd tn this court about thirty years before. This 
was the cafe of DoyJey r.PitJkw, £, Geo. 2.9 la which Lord C. J. 
Mjfder decided that arbitrators might choofe in umpire within the 

time 
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. i8)^. 


Harping 

agahft 

Watts, 


Was father the heft way to ele£t the umpire at once im 
cafe of the arbitrators difagreeing : and it i$ more con- 
fonant to principle that they ihoul^ be obliged to appoiht 
the umpire before the day when their own authority 
as arbitrators expires ; for it is in their charafter of ar- 
bitrators only that authority is given to them to appoint 
an umpire* 


Lord Ellekborough C. J. It is very convenient for 
arbitrators to begin by appointing an umpire, becaufe 
they are more likely to agree upon a proper choice of 
one before they themfelves begin to quarrel : but if the 
parties have not exprefsly reftrained them from making 
the choice after the time for making their own award 
expires, there is nothing to reftrain them in reafon and 
fenfe from choofing the umpire at any time while he has 
power to aft. Such a choice is collateral to the power 
which they themfelves have of awarding between the 
parties. They may choofe the umpire either before or after 
the time for making their own award expires, provided it 
be within the time given to the umpire. 


Campbell then objefted upon the feconci plea, that the 
arbitrators, having once refufed to appoint the umpire, had 
renounced their authority, and were funfti ofEcio, and 
therefore could not proceed to choofe one afterwards* 
But 


time Hmitedfor making^ their own award. The Ufl: mentioned cafe was 
cited hf Lord JBenym In the calc of The King v. Outramt % ^ 

where the fame point was ruled upon a mandamus to a commllConw 
nndcr an {ncleikre aA to ececute ah award. 


Baylbt 
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, J* obfenrod that the refuf^ was^co^fifl^d to^a 

period on or before the ift of March % and their power 
extended to the 25th> before which it was executed. 

Ptr Curiam, Judgment for the Plaintiff. 
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r«e%, 
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^HIS was an aftion on a policy of aflurance made on 
the 9th of November 1810 for 200/., upon flax valued 
at 400/., at and from London to Exeter y on board the fliip 
Commercey and infuring the plaintiffs againft the perils of 
the feas and the other ufual rifles in the common printed 
form. The premium paid was one guinea and a half 
per cent. ; and the flax was by the policy ^warranted 
free of partmlar average. The plaintiffs declared as 
for a total lofs by the perils of the fcas. At the trial 
before Bayley h at Exeter y a verdift was found for the 
plaintiffs for 194/. lor.| fubje£^ to the opinion of this 
Court on the following cafe. 

The plaintifii were owners of the flax in queftion, 
which was fliipped at London on board the Commerce in 
November i8iO| and was packed in inatSj in 24 feparate 
packageSi and weighed altogether 5 tons, 6cwt, i quar- 
ter, and 8 pounds. On the 9th of November 18x0 the 


Upon a poHcv 
of infurance oq 
fiiXi valued at 
fo much, and 
warranted /ff I 
of particular 
evcrngCj if thf 
veilei be 
wrecked, and 
the aiTuied do 
nol abandon, < 
but Iviuouis to 
fave tlic cargo, 
and in favei 
a part (i-i6th), 
thungli much 
damaged, they 
are ea titled to 
recover as for % 
total bfs of that 
pait which 
w.ts m ia£t 
totally iofl, but 
not foi the reft 
which was 
laved to them 
in fpecie, 
though detc- 
iiorated. 


policy was fubferibed by die defendant at Exeter for 
2oo/., at the premium of one guinea and a half per 
cent. % but if the warranty againft particular average had 
not been inferted in the policy, the premium would have 
been two guineas per cent. The Commerce failed from 
London on the voyage infured with the flax on board in 
the latter part of November liiOy and in the courfeof 
4 her 





term 

her vtu wrecked off Jtyf m the coaft ol 5upH£ 

about half v mile from the ftore. jPgrt ef her funk 
tbere> gnd every perfon on. board pc^fiied^ Stka, after 
the intelligeape of the fhipwreck had been received at 
JSMettKt near which place the plaintiffs lived, they gAiii 
'(^i^ed the 'following letter to Captahf 
£j/d<^n»ax Rytf Keutt who had pwviotiffy bci^ 4c^ 
patched by ofh«r perfons h^ln^ ^ tntere^'la<4iie;4Qi^^ 

I .e ^ Svg f 

and cat^fO tQ l,ydd in 

care of fo much of the fame ay^'tlould 

dHwt iJtJxDeeember i8t^ have 

of the la& of poor jS'<i4r.M»^b£bts Wig the 

as we are kifnrmM yP9 are-fiode tnfee that yt ayi lg tt m 

is taken of Vrhaiii' idayhe ihveff f)Win ffte witN^ wc heff 

t^ call your attention to ont~ffobds, had en.hoar^ 

as per manifeft, 24 mat* of pait.iaf Which we 

Itope willbe|buffd} anff'^ have 

rtfkr mats opened^ 4nd die padjSll; el' 4>tiadles ^ead about 

in a dry plaie, heatings which would in* 

jure^it muchd; ai4 wimF^re know dtn^i^tmtity faved, 

an4^ ftafie'it is in, y^^K^w^tx ghre i^refliojnsabcKff ' 

it, or lend |(eine one MWjdteC ‘Charge of it, Siy doubt ~ 

you Win ia&rnt i/hBeei* Kennaway of the ftate of thd 

cargo. We <h^ feeMldiged ahb if you will give*tt$-es 

eariy an aecotink as foa Can ot the quantity 

diat is come mi fliore, '«^-Ae fkate it is in, and wndet 

whofe charge Riia and we hope whoever has got It wifi 

attend tnj^r uiftrnif^ons prevendng its laying to* 

gether wet^dh as to heat." We are pardcular-in tjdafe- 

i|tc£b, beOMt(e4t » an i^tide that woddaery ihrnil^jjni^ 

Indeed ip « fhmt^e would he goonhSbt 

Wdidd tot. > Wh^re fay ydU’ard infotiticd of 

ef £ett&ig the fatiragpt &a goods muft.be^ued>$lliikhtSr 
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prefcnt ftaUe, and not according* to ihvoteie^ Utlfeffs any 
articles fliould be preserved uninjured, -i^e fear 

will not be tlic cafe, Requefting your early replyj we 
are. Sir, your very obedient fervants, 5 . and 
On the 24th of l).ecfmber 1810 the plaintiffs^ together 
with two others interelled in the cargo of the .Ci>?;/?wrrj^^ 
executed a letter of attorney by which thfey ^ppbinteci 
Captain Maclnkfell their attorney, to claimj'ftie for, reco- 
ver, and receive from the lord warden^ of ^ the Cinqufif 
Ports, the, ofliqcrs of cuftoms or excife, and all other 
perfons, all the goods belonging to them which .could 
be recovered from the wreck, and to adjufVand pay fuch 
falvage, and make fuch agreement refpeftiUg the 
fame, as to the faid attorney fhould feem meet ; includ- 
ing alfo power to fell and difpofc of fuch goods, and 
alfo to take legal means for the recovery of the fame, 
^kc. On tli‘e fame clay one of the plaintiffs made oath 
before a mailer extraordinary In chancery, that he and 
the odier plaintiff were the real and bona fide owners of 
24 mats of Hax ihipped on board the Cofjimerce; and that 
thevclTel had then lately bcenwo’cckcd or flrandcid, with 
all the faid flax on board, in the courfe of her voyage, on 
or near the coafl: of Ke/ii or Si/Jlxj as he believed. TJie 
faid Letter of attorney and affidavit were fent by the 
plaintiffs to Mr. JlLjchve/I in the following letter. 

Crediton, 24th December 1810. Sir, — Herewith we 
hand you a power of attorney and affidavits from our- 
fclves. and others to enable you to do the needful rcn 
fpefting the goods per Commerce. We have been dif- 
appointed in not hearing from you, as we are uninformed 
what quantity of flax is faved : we therefore requeft you 
will favour us with a few lines, faying what is faved, 
and the ffatc in which it is. We hope you have had the 
Yot.XY.- Oa * balc 5 ^ 
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bales "'opened, and the bundles put about tO' dry*^ 
(Signed by the plaintiffs.) After the wreck of the Cowj- 
merce^ part of the flax floated on fliorc in a loofe ftate, 
out of its packages, and was mixed with a little fand, 
and injured ; and other part of it was afterwards gotten 
out of the bottom of the veflel, which was funk as afore- 
faid, at different times, and was brought to Lydd and 
Rye. The quantity altogether thus faved was about a 
ton. No entire package came on fliore, but tbo flax that 
was faved came on fhore loofe and wet \ and as flax is 
a perifhable commodity, it was neceflary to fell it on the 
fpot *, and it was therefore fold by perfons employed by 
Captain Machwell there, who afted under the power of 
attorney, and received the proceeds thereof. The grof» 
proceeds of what was faved amounted to about 27/., and 
the neat proceeds to iiL ; being 2] per cent, upon tlm 
fum at which the flax w^as valued in the policy, and at 
which it was infured. No notice of abandonment w^as 
ever given to the underwTiters by the plaintiffs. If 
under the above circumflanccs the plaintiffs were en- 
titled to recover, the vcrdidl: w'as to fland for 194/. 10/., 
or fuch other fum as the Court fliould think right : 
if they were not entitled, then a nonfuit was to be 
entered. 

Gifford y for the plaintiffs, contended that this being a 
cafe of total iofs, with benefit of falvagc, the vcrdi£l fliould 
ft and for the w'holc fum recovered- The warranty for 
the underwriter to be free of particular average is only 
to favc him harmlcfs if the goods arrive at the port 
of difeharge in a damaged ftate, but docs not apply to 
tlie cafe of a total lofs in the courfe of the voyage, 
tiiough feme may be faved from the wreck. Neither is 
5 any 
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any abandonment neccflary where the lofs is by the 
fliip and cargo being wrecked 5 for that is in its nature 
a total lofs : but where the lofs in its nature is only 
partial, or conftr unlive •, fuch as the lofs of the voyage j 
there, in order to render it a coiiflruftive total lofs* 
abandonment is necefTary. Here tlie flax when fliipped 
Vw'as packed in ^ mats, and after the wreck not one 
entire package came on flioie, but part of it floated on 
Ihore in a loofe (lute mixed with fand, and other part 
was gotten from out of the vcfTel lying under water much 
damaged, and in quantity not a fifth of the whole. 
fLord FMcnboroiigh C. J. The part which was faved 
cannot befaid to be totally loft : it was only deteriorated 
in value.] That part at leaft which was funk and never 
regained again muft. be faid to be totally loft. [Lord EU 
ienhorotigh C. J. Unlefs I hoar any found argument to 
the contrary, I fliould think that the policy was to be 
conltrucd that is, that as to tlic part which was not 

faved from the wreck, there was a total lofs ; and as to 
that which was faved, but damaged, it was a partial lofs.] 
That would entitle the plaintilFs to recover part of their 
demand only ; uiiiefs the circumftance of the whole 
cargo hiving been funk and loft for a time, though part 
of it afterwards came on fiiorc and was gotten out of the 
wreck, brings this v/ithiii the defeription of a total lofs 
with benefit of falvage. [Lord FAlenhorough C. J. In 
Anderfm v. The Royal Exchange Ajfurance Company [a)^ 
though there was a lubmerfion of the cargo at high 
water for nearly a month, yet as it was afterwards faved, 
though damaged, and reftored, it was held not to be a 
total lofs, there having been no abandonment in timc.J 
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There the ll:iip and cargo, which was corn in bulk, re- 
mained entire : here the fhip was wrecked, and the 
packages in which the flax was fecured were all de- 
ftroyed. [Lord Ellenhorough C. J. The fliip there 
ccafed to cxift for any ufeful purpofe at the time, and 
the corn was obliged to be kiln-dried before it could 
be fent on in another Ihip.] At all events then there 
was a total lofs of that part which was not brought to 
(horc. 

Cajberd for the defendant. The iiifurance was ujwn 
flax, generally, from London to Exeter ; and after the 
wreck, i-5th of it in quantity was faved, and i-i4thia 
value. No notice of abandonment was given, but the 
afliired empowered an agent to adl for him in faving 
what could be obtained. In fa£l therefore this was not 
a total lofi : and though there was a period when the 
aflured, by the wreck of the vcflel and the lofs of the 
voyage, might have made it a condrudiive total lofs by 
abandoning to the underwriter, yet not having done fo 
at the time, it cannot now be treated as a total lofs. 
An abandonment is only not ncccilary where there has 
been an adlual deflruclioii or lofs as to the aflured of the 
whole fiibje£l-mattcr, as in A'htUcit v. Sheddon [a) : but 
here, wdiere a part has been preferved and has been 
aftually' faved by the affured, an abandonment was ne- 
cefTary in order to veil the part faved in the underwTiter 
before he could be liable as for a total lofs. If any part 
of the property exill, the affured has an option w^hether 
he will abandon or not, and unlcfs he do eleft to aban- 
don, it is Only an average lofs ; as was faid by tire Court 


(a) 13%?, 30.1. 


in 
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in Mitcbell V. EJie (a). Now here the plaintiffs having 1812. 
warranted the underwriter free from particular average ' 

can only recover, if at all, for a total lofs. [Lord Ellen- aguinft 
lorot/gl>C. J. The Court confider that as for fo much 
of the flax which was funk and never recovered, the 
plaintiff may recover as for a total lofs ; but for that part 
which was faved and fuhfifts in fpecie, he cannot recover 
at all by the terms of this policy.] There is no authority 
to fliew that the lofs can be fo divided. This was one 
entire iiifurance on flax valued at 400/. If the infurance 
had been fpecified to be on fo many mats of flax, it 
might have been iliffereut 5 but as the policy is framed, 
the warranty for tl\e underwriter to be free from parti- 
cular average attaches upon the entire fubjeft-matter of 
the infurance* The fuhjeCl is touched upon but not 
decided in Hamilton v. Jllemlez (//). In Anderfon v. The 
Royal Et<change Ajfitrance Company (n), a part of the coni 
was fo entirely fpolled as to be thrown ovc'rboard ; and 
yet an abandonment was hcM nccofl'ary to entitle the 
aflured to recover for any part of Jiis lofs. [Le Bianc 
and Bayleyi Jufticcs, obfervcil tliat in that cafe all ihe 
corn was preferved in fpeeie and in tlie p'>rft iTion of the 
affured, tliougli a part of it was found unfit to be 
ufed.] 


Lord Ellendorouch C. J. It was decided In the 
cafe of A.nilerfon v. The Rryal Ey.i hauge AJ'ura.ice Corn* 
panvy that in order to coi.ltftiitc a total lofs, where tlie 
thing infured fubfifts in fpecic, there mull be an aban- 
donment in time to the underwriters. In that cafe the 
affured might have abandoned while the corn remained 


(.) I Term Rfp . 615 


(b) a Furr. 12C4, 
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(0 as- 
under 
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underwater; but they laboured to get it up and pre- 
ferve it ; and when they afterwards did abandon, upon 
finding that it did not anfwer to them, it was too late. 
It had been before held in Mitchell v. Edie^ that an aban- 
donment muft be made promptly, if at all ; otherwife if 
part of the goods be faved to the aflured, it is only an 
average lofs. Here there was no abandonment ; and 
therefore, under the terms of this policy, which war- 
rants the underwriters free from particular average, the 
plaintiffs cannot recover unlefs there was an a(!:tc!al total 
lofs. But how can it be faid that there was a total lofs 
of the whole, when onc-fixth of the flax infured ftill 
exifts In fpccic, though deteriorated, in the hands of the 
alTiircd. As to that part, therefore, he cannot recover. 
But as to the reft, which was in fa£t totally loft, there is 
nothing either in reafon or precedent to prevent us from 
faying that the plaintifls may recover for no cafe has 
been cited to fliew that where the Icaft particle of the 
thing infured fubfifts in fpccie, though the greater part 
is a£lually deftroyed, the aflured ftiall be precluded from 
recovering the value of that which Is in f:i6l totally loft. 
Finding therefore no authority agaiJift the conftruftioit 
we have already intimated, and the reafon of the tiling 
being with It, I confider that the plaintiffs are ciititl/?d to 
recover, as for a total lofs, the value of that part which 
was in fafl totally loft ; and that they arc not entitled to 
recover for that part which was not totally loft, but ftill 
continued to fubfift in fpccie, though deteriorated in 
value. 

The other Judges affenting, the poftea was ordered 
be delivered to the plaintiflTs to enter ^ verdi£l for the 
difference* 
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The King againjl The Inhabitants of St. Michael 
in Coventry. 


CTEPHEN MERRJLL, his wife, and children, Tlie p3«r«:r 

Ky ^ ^ having agrcea 

were removed by an order of juflices, on the 2 %th of tu commence 

T r 1 ‘/ironvr • r • n tenant of piC- 

June i8ii, from the panlli of St, Margaret m Letafer miflsofthe 
to the parifh of St, Michael \i\ Coventry; which order was thin i^c/.T-yLr 
confirmed by the fefTions on appeal, fubjeft to the opi- wLm n?© 
nion of the Court on the following cafe. tenant 

° was to tjuit, by 

The refpondents proved that Stephen Merrall was pei million of 

thr then tenant 

duly bound apprentice in 1782 to Ann GoodaU^ of St. put in fcvcral 

MichaeliVi Coventry years, and ferved her in ’ihoiTof 

that parifli about five years and a half. Many years 

afterwards, (viz.) in Oc765^cr r 810, he took a houfe in 

^ \ ^ » d,iys befoie the 

St. Margarcty Leieifer, of the annual rent of 4 /. 15^., 2511^ of y,/,;c, 

^ t 1 aftciwards 

which he gave up on the 5th of July i 3 ii. On the 8th woiktd in 

of April 181 1, lie agreed with a Mr. Bradley for a houfe find. 

and fhop in St, Alar gn ret y at the annual rent of 13/. 13/., J‘h^ 

which houfe was then in the tenure of Goffy who was to the outward 

. - door, he took it, 

be tenant thereof to Bradley till the 501 ot July follow- and put fume 

ing. The pauper was to commence tenant fiom the hm, ft by . 

5th Jiilyy and to pay rent from that time. On the md 

icth oiJi/m\ by i^evniiirion of G^y^thc then tenant, the and 

J ^ M continu' d to d« 

pauper put part of a (locking frame into the faid (liop, tiiMamc on 
and received the key of the fhop from Goff for the pur- till the 3d oi* 
pofe. On the 17th of June he put in the remainder of 
the frame, and on the 22d and 24th of the fame month Jjic're !^thrpro- 

pe: tenant 

, having left the 

houfe on the ijthofyww^: held that this putting of goods in the fliop and houfe by 
permiffion of the outgoing tenant and the landlord, and the going to woik in the Ihop, 
was no occupation of the promifts by the pauper, in the relation of tenant of the 
piemifcs, before the time when bis tenancy was agreed to commence ; but that hc Wlf 
removable on the aSth of when he was actually chargeable to the parllh. 

O o 4 lie 
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1812. he put other frames In. On the 25th of June the pati* 

^ per’s daughter went to the fliop to work, on which day 

agiiinjl the pauper found the key of the houfe in the outward 

taiits of door, and took it, and put fome goods therein by per- 

* Jn^CoviiN^^R^^. tenant, and Bradley the landlord % and 

be continued to take articles of furniture to the houfe, 
as he went backwards and forwards to work at the fhop, 
from die 25th of June until the 3d of July^ w'hen he and 
all his family went to deep there ; having llept until that 
day in the firft-mentioned houfe. Goff paid the rent 
for Bradleys houfe and fliop up to the 5 th of July^ but 
left the houfe on the 25th of June^ and went into an 
adjoining one. From the aStliof June until the removal 
took place, the pauper continued to receive relief from 
S/. Margaret^ parifh ; his w^ife being ill, on wliich ac • 
count ho had applied for and received relief from the 
fame parifh fome days before. The pauper w^as ncitlier 
tenant of nor occupied Mr. Bradley* s houfe for 40 
days, nor did he ever pay any rent for the fame, 

Vaughan Serjt. and Dayrellj in fiipport of the orders, 

were flopped by the Court : Lord Ellenhorough C. J. ob- 

ferving that it appeared by the cafe that the pauper was 

removed before his occupancy of the tenement ia 

Saint Margaret's had commenced, and wdiile he was 

* 

only in expeilation of occupying it in his owni right as 
tenant. 

Readerj Hudfon^ and Marriott^ contra, fubmitted that 
the pauper was at 1 call tenant by fufFcrance of more than 
10/. a-year when he was removed, and was therefore not 
an obje£t of the flat. 13 & 14 Car. 2. r. 12., which con- 
fines the power of removal to perfons who fhall “ come 
' 7 to 
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to fettle in any tenement under the yearly value of lo/.” 
Here he had come to fettle upon a tenement of greater 
value, of which he was let into poflefTion, though his 
rent had not commenced ; which is not material. [Lord 
Ellenborough C. J. It is material that his tenancy fliould 
have commenced, which it had not in this cafe : he 
was only in expeftation of becoming tenant at a future 
day. A fettlcment by expeElatlm will form a new head 
of fettloment law.*] It is not ncceflary that there fliould 
be a tenancy, in tlie ordinary fenfe of the word, in order 
to fatisfy the term come fo fettle.” The King v. PiT 
kfiglty (n) fhews that tlic refervation of rent during the 
period of the occupanev is not material; as The King v. 
Aldhoroiigh (b) fiiews tliat it is fufiicient if the occupant be 
let into the podoirKMi by the out-going tenant before the 
expiration of his leafe, and witliout the confent of the 
original landlord ; fo wliom Iiowover the pauper had 
engaged to pay the rent accruing. If indeed a party 
occupy a tenement as a wrong-doer, that will not confer 
a fettlemeut ; but any occupation by the permifTion of 
the parties intercllod is fnlhcient. Nowhere the pauper 
had, by the pcrmiinon of the out-going tenant, feiit in 
his goo^ds before the 25th of when he iound tlia 

key in the door, and took excliifive poflenion by tlie con- 
fent of the former tenant and landlord ; after whicli he 
was irremoveablc. 

Lord ELLENBORcucti C. J. It Is afTummg Jiiore than 
the fa6ls of the cafe warrant, to fay that the landlord 
confented to the pauper’s occupation as tenant on the 
A 5 th of June, The landlord could neither put him in 
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(a) X Term Rep, 4; J. 
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The Inliabi- 
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nor turn him out ; for another perfon was then the occu- 
pier and tenant of the premifes. Then the tenant’s leav- 
ing the key. in the door only (hewed his confent to the 
pauper’s putting his goods into the houfc ; and the 
queftion is whether a mere liberty of that fort is an 
occupation. In The Kin^ v. Aldborough there was a 
tenancy created in exprefs terms but here the pauper 
Hood in no relation of tenancy to tlie premifes at the 
time. He never got into the period of his tenancy, 
but while he was in the houfe upon an expcdlutioii only 
of becoming tenant, he was removed. 


Grose J. Tlie pauper’s occupation as a tenant is 
•xprefsly negatived by the cafe. 

Le Blanc J. I do not fee how the objecllon can be 
gotten over, that at the time of his removal the p.iiiper’s 
intereft had not commenced. 

Orders confirmed. 


^r/Vu7, The King azain/l Turner and Others. 

M.iy 8tli. 

The fhtute JERVIS movcd in laft Michaelmas term for a rule to 
S JV. <Lr M ^ 

i. II. clirrdmg difeharge the defendants’ recognizance to anfwer for 
ccmoniH cods, entered into as required by (lat. 5 W. h' M, c. 1 1. 
th/p^rto1‘a" upon their removing an indiftment, found at the feflions, 

defendant to 
remove an in- 

did>mcnt for a mlfdemeanor fiom the feflions before he (ball enter into a recognizance, 
&:c. in ao/. to try at the next aflizes, ^'<c. ; and by /. 3. that “ if the defendant prorccnliiig 
inch certiorari be convififcl, the Court of AT. £. fhall give reafonablc cofts to the profccii- 
tor, and thvit tlic lecogiiizance fliall not be difebarged till the tolls t^ed ihall be paid ; 
attaches only upon a defendant convided hy judgment \ and therefore if, after a verdift 
•f guilty, the judgment be arrcAed, no cods can taxed for the profccutor, 


for 
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for a mifdemeanor, into this court, and alfo to fet afide 
th# mafter’s taxation of cofts in this cafe : which rule 
was oppofed by deed in the fame term : and the Court 
having taken time to coiifider of their judgment, it was 
now delivered by Lord Ellcnhorough C. J., who ftated 
the circumftances of the cafe, and the authorities cited by 
the counfcl who argued it. 


1812. 


The Kin* 
a^ainft 
Turner, 
and Others. 


Lord Ellenborough C. J. This is a matter which 
has flood over from Michaelmas term laft. It was a 
rule obtained to fliew caufe why the taxation of cofts 
which had been had in this cafe fliould not be fet afide. 
This v/as an indidlment for a mifdemeanor, a confpiracy 
to enter certain preferves of the profecutor, and deftroy 
his game. The indictment was removed by the de- 
fendants into this court by certiorari \ and on the trial 
at the affizes in BcrhJIjirc, the defendants were found 
guilty on one count of the indi£lment, and acquitted on 
the other counts. A motion was afterwards made in 
arreft of judgment on behalf of the defendants; and 
this Court, on argument, arrefted the judgment on that 
count on which the defendants had been found guilty. 
The profecutor has taxed his cofts under the flat. 
5 W. c. 1 1. /. 3. ; and the defendants have ob- 

tained a rule to fliew caufe why fuch taxation Ihould 
not be fet afide, on the ground, that the judgment hav- 
ing been arrefted, there has not been any conviElion of 
the defendants, within the true intent and meaning of 
the aft of parliament. The ad feftion of the aft enafts 
that no certiorari, at the profccution of any party ia- 
difted, be hereafter granted to remove any indiftment 
of trefpafs or mifdemeanor, before trial had, from the 
juftices of general or quarter feflions \ except by motion 
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1812. In court in term time, or by order of a judge in vaca- 
tion : and that the parties indi£led, profecuting fuch 
certiorari before the allowance thereof, fliall find two 
and oriurs. fuvetics who fiiall enter into a recognizance in 20/. to 
appear and plead, and at their own cods and charges 
to procure the iflue joined to be tried. And fe£l:. 3. 
cna£ls that if the defendant profecuting fuch writ of 
certiorari be conviEled of the offence for which he wras 
indi£led, then the Court of King^s Bench lhaU give rca^ 
fonable cofts to the profecutor, if he be the party 
grieved •, which cods fliali be taxed according to the 
practice of the faid court ; and the profecutor for the 
recovery of fuch cods fliall, within ten days after de- 
mand made and refufal of payment, on oath, have an 
attachment granted againd the defendant for fuch his 
contempt ; and that the recognizance ftiali not be clif- 
chargod till the cods fo taxed fliall be paid. Two cafes 
were cited on fliewing caufe againd this rule \ The King 
\.Lyc/ty 3 Burr. 1461., and The King v. Finmorcy 8 Term 
Rep. 409. The fird of thofe cafes does not apply to 
this point j for there the recognizance had been for- 
feited, by the defendant not having proceeded to trial 
after he had given notice, according to the terras of the 
recognizance, W'hcreby lie became liable to pay cods for 
not going on to trial j and he had been taken up on an 
attachment for non-payment of thofe cods : but after- 
wards, on trial of the indiftment, lie was acquitted : and 
the only qucdlon was iXdiether his recognizance and that 
of his bail lliould be dilcharged, till the cods for not 
going on to trial w'cre paid ; he being in cudody on an 
attachment for not paying them. The Court held that 
the recognizance, having been forfeited, ftiould not be 
difeharged till judice was done by paying the cods. 

This 
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This cafe, therefore, is no authority as to the conftruc- 
tion which ought to be put on the term conviBion or 
convtBed, In the other cafe, The Kifif v. Finmore^ the 
defendant had been found guilty on the trial, but had 
died before the day in bank j fo that no judgment could 
be entered up againft Inin : and the cods having been 
taxed, and not paid, a rule was obtained, calling on the 
bail to ibew caufc why their recognizance fliould not be 
eftreated : which rule was oppofed, on tlic ground that 
a cojr'ulton in the of W. 3. means a judgment \ and 
as there could be no judgment, there was no convifiion* 
Ikit the Court made the rule abfolute for eftreating the 
recognizance, on the words of the ftatute, which fays that 
the recognizance fliall not be difebarged till the cofts fo 
taxed fhall he paid. It is to be obforved on that cafe 
that the defendant had been eenvuJed by verdidt, legid/y 
convid}:ed, and on a good and fullicient indidlment, as 
far ns appeared to the, Court*, for no objcdlion was 
made to the fufliclency of the charge agaiidl the de- 
fendant, and nothing but the death of the party between 
the vcrditl and the day in bank juevented that verdidJ: 
from being followed up by judgment. In the cafe 
now before the Court, judgment having been arrefted, 
it appears that the defendant has not been guilty of any 
odence againft tltc law ; that he has not been convidleci 
or found guilty by the jury of any oftcnce which the 
law recognizes as fuch : he cannot, therefore, be confi- 
dered as a guilty pcrlbii ; much Icfs ought to be muldled 
with cofts for having removed a bad indidlmcnt from an 
inferior jurifdiclion into this court. On thefe grounds 
wc are of opinion, that within the meaning of this a£b 
pf parliament, thefe defendants arc not to be confidcred 
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i8i 2* as convtBed of the offence for which they were indiiied ; 

and that, in confequcnce, the rule for fettinjr afide the 

The Kino . ^ 

M^ak^ taxation of cofts muff; be made abfolutc. 

Turner 

anti Oihtis. Rule abfolutc (tj). 

(a) See I HaleP.C. 686., where Lord commenting upon the flat. 

5 Eiiz> C.14. againft the foigingor making of falfe deeds, &c. hy which 
a perfon committing a fccond olFence ain.i Ins * conviction or con- 
demnation of a former one, Oiall be deemed guilty of felony without 
btnefit of clergy; has thelo words: “ By convi^iot} 1 conceive is 
intended, not barely a convidtion by verdict, where no jndgment is 
given; but it muft be a tonvtdion by 


frUnj-i 
JMay 8th. 


Trask againjl pRENcrr, Clerk. 


t^friTpui^o *"' IjfPON a rule obtained on belialf of the defendant, i» 
declaicin pro- a fuit in prohibition for a confultation and double 

hibition, and is 

nonuiited atthe cofts under the fiat. 2 Sc 3 6. 13. j which was 

affizes, the de- , . n , 

fendant is only nrgucd m lau Hilary term [b) by Dauipter againit the 

fi"glc*^coitsun- far as it rcfpc£l;cd double cofts, and by Burrough 

8*&*o rA*-! fupport of it } the Court took time to advife ; and 


entitled lo his 
Tingle colls un- 
der the flat. 

#. II. /3*. and 
npt to double 
eofts under the 

Bat. 6. 

«. 13 / M- 

which latter 
only applies to 
eafes where the 
party who is 


#. 13 / 14. Lord Ellenborough C. J. delivered the judgriient of 

©idy^appiics^o tlic Court. — This was an application to the Court, on 

parVy'w^hols^^^ defendant, for double cofts. The plaintiff 

hindered of his obtained a prohibition in a fuit for tithes inftituted 
fuit in the cc * 

iy the prohtbh-^ againft him by the defendant. The ground of the pro- 
tk>n acquiefccs was 3 modus. There was a declaration upo« 

in It; and then * 

the party ob- 
taining it mud: 

within fix calcndarmonths verify his Aiggeftion by the depofitions of two witnefles in tht 
court which granted the prohibition ; otherwife the paity hindered lhall have a confulta- 
«Son and dauble co(l& and damages. 


(h) 1 was notprefent in court when the cafe was argued. 
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that prohibition ; iflue was joined upon the modus ; and 
at the trial the plaintiff was nonfuited ; and the claim 
for double cofts is founded upon the ftal. a & 3 Ed’uj. 6 . 

13. y! 14. By that llatute it is provided tliat in cafe 
the fu.rg(-ftjon be not proved rue by two honeft and 
fufficient witncflcs at the Icaft, in the court nvhere tht- 
prohibition JJjall he granted^ within fix months next after 
it is fo granted and awarded, then the party, who is 
hindered of his fuit In the ecclefiaftical court by fuch 
prohibition, fhall npon his requeft and fuh, without 
delay, have a confultatlon granted in the fame cafe in 
the court where the prohibition was granted, and fliall 
aljo recover double cofts and damages agalnft the party 
that purfued the prohibition, to be affigncd or affeffed 
by the Court *ivhcre the faid coufuhatton fliall be fo 
granted ; for which coRs and damages the party {hall 
have an a£Hon of debt, &c. I’his Ratute, therefore, 
profciTcs to give the double coRs where the defcul of 
proof \s in the Court which granted the prohibition, and^ 
as it ihould feem, where a confultatlon is granted for 
fuch defeej : but it does not follow that the defendant ii 
entitled to them in thofe cafes in which he obliges the 
plaintiff to declare in prohibition, and makes the matter 
triable ly a jury^ and in which he does not obtain his 
confultatlon for want of proof in the court above nvithin 
the ft Pi' months^ but by a mode of proceeding which 
entitles him fpecifically to fingle cofts under the ftatute 
8 & 9 3. c. 1 1./. 3. Where a prohibition is granted 

upon the fuggeftion of fafts, the party prohibited may 
require the plaintiff to declare in prohibition, and may 
put in Iffue for a trial by jury the matters upon which 
the prohibition is granted \ but if he do not think fit 
to incur that expence, he may acq»iffc«,in the prohibi- 
tion; 
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1812. tion ; and then it is the duty of the party who obtained 
'y proof of the fuggeftion in the court which 

ngainfi granted the prohibition, within the fix calendar months* 
French. p^oof by dcpofitiolis before the Court, or a judge of the 
court, is the ordinary courfe, (fee Co. Ent. 462, 3, 4.,) 
and there are many inftances, in the books, of confulta- 
tions for want of fuch proof. Tlic lail I have met with 
is in Trin. 4 Ann. Foy v. Lifter^ 2 / d. Raym. 1 1 7 1 . j 
Zalk. 554. ; and this is a llrong authority ?gainft the 
prefent application : for, according to Lord Raymond^ 
though the confultation was granted, the Court refufed 
to make it part of the rule, that the defendant fliould have 
his double colls and damages according to the flatute, and 
faid he ** muft have them of confequence that is, they 

would be afligned by thc' Court as part of the judgment : 
fo that if they were unduly aiTigncd, viz, in a cafe in 
which by law the ^defendant wab not entitled to recover 
them, it would be error upon die record. Where tlie 
confultation is for this defeft, it is no bar to a fccond 
prohibition for the fame caufe, as a confultation ii 
where it is upon the merits. (See Carlh. 463. Cro. 
Car. 208.) Where the plaiiitiiT is put to tlcclaro in. 
prohibition, the flat. 8 Sc 9 W. 3, c. 1 1. / 3. provides for 
cofts both for die plairtiif and defendant : amf, as it 
fee#ns to us, it is only where the party prohibited does 
not put the plaintiff to declare, and where the ground 
of the confultation is thc want of pi oof in thc Court 
which granted the prohibition vvidun tlic hx months, 
that double colls can be claimed under the Hat. of Ed. 6. 
We are of opinion, diereforc, that this rule muft be dif- 
charged, as to fo much thereof as prays a fcxation of 
double cofts. 
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The King againjl The Juftices of Gi.oucester- 

shire. 


Wedntfday^ 
May 5 ill. 


queftion in this cafe arofe upon the conflruftioii 
of the 8th feftion of the toleration a£l 1 W. ^ 
IvL c, 18.5 and came on upon a rule granted in the laft 
term, calling on the juftices of the peace for the county 
of Gtoucejler to fliew caufe why a mandamus fliould not 
illhc, commanding them, at the next general or quarter 
feflions of the peace holden for that county, to adminifter 
to ThQ 5 » Si(i?idfnji Brittan the oaths me*itioned in the faid 
ftatute, and to permit him to make and fubferibe the decla- 
rations and articles in the fame llatute mentioned, as a per- 
to holy orders. This rule was obtained upon 
Mr. Brittatfs aflidavit, in w^ich he fworc that lu? is and 
was on the 14th of January 1 8 1 2 a perfon diilenting from 
the church of England^ and that he did then and doth 


Whether a per- 
Joii, having 
“ holy 01 dels, 

(/. e. hy cpilco- 
p-l oidinatioii,) 
' j-retenclctl 
holy orders,” 

(;. f. conlcrred 
hy Toine lornn 
oihiM than epif- 
copal oidiiia- 
tion, acknow- 
ledged hy I’ro- 
tedant dif- 
fenteis,^ hut 
being n candi- 
date only for 
holy orders of 
oiu or ol! cr 
(}' 't'li prion, he 
tnt'ilhil to re- 
quite of t!io 

to have 
the oaths ad- 
nitnificrtd to 


now live at Prattejis Row in the county of Ghurjkrt nr.d 
that he was tlieii and now is a perfon toho/y or- 
xlcrs. That on the faid 14th of Jajiuajy h.c appeared before 
the juftfeCs of peace nflembled .t thecjuartcr felhons for 
that county, and informed them of his name and place 
of abode, that he was a perfon diilenting from the 
church of Englandy and a perfon pretending to holy 
orders 5 and tendered himfelf to take the oaths, and 


hint, tind to he 
alL)we(> to 
onk(' und iLih- 
Icuhc the de- 
ck"! a’ ions le- 
qi'irt-d ''.y the 
Stli of 

iIm" t<d/’!at'on 
act I & M, 
c. iS., withi'i 
tl i‘ Initl cr dc* 
Kiiption in tliat 
oi a ptr- 
fon “ p» cti nd- 


ing ro ht’ly or- 

cleis,” to enable Idm to preach, (S:c. without incuiringpenalcie'; orwhether thefc words are 
to he nnderflood only of peifoi) pi '’tending actually /» h.'Vi’ lome defciiption ot holy or- 
ders; at any late it is not nccellvii y that i pertbn hiinging liimtclf within ihc true nuaning 
of pretending t'> holy oidci's” rtioulJ alio be the l.acher or puachtr of a Iqrarate 
congregation ot Proteftant dillcntcis : and the t'cHions having lelultd to admit a ptr- 
fon lo take the Paths, and make and fUldcribe the declarations, ^c. bccaufc he had not 
the conjoint qualiucation, tfiis Court granted aniaiidimiis to them to adminiller to him 
the oaths, ^c. or to enable them to make a fpccial return of the grounds of their rcfulal. 


VOL.XV. 


Pp 


to 
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i8is. to make and fubfcribe the declarations, and to declare 
bis arprobation of, and to fubfcribe the articles of reli- 

Tne K/no 

agciitjj} gion referred to in the 8th fe£tion of "the toleration a£l 
The Ji'lhct'of 

Gloucester- 1 tSJ* ikf. c. 1 8. ; and then and there required the 

SHIRE. 

faid Court to adminifter or permit to be adminiftered the 
faid oat^is to him, and to permit him to make and fubfcribe 
the declarations and articles before mentioned, and which 
he was then and now is ready, willing, and delirous to 
take, make, and fubfcribe. That the jullices then and there 
prefent refufed his application ; nfTigning as their reafon 
for fuch refufal, that they had been informed that a de- 
termination had been made by the Court of K. B. that no 
perfon pretending to holy orders was entitled to take the 
faid oaths, and to make and fubfcribe the faid declaration^ 
and articles, unlefs he was aljh and at the fame time tht 
teacher or preacher of a feparate tongregahon of dijjenting 
Protejiants : and that the faid juftices affigned no otiier 
reafon for fuch refufal to the deponent, nor to any other 
perfon in his hearing or to his knowledge. There was a 
' further affidavit by the deputy clerk of the peace of the 
fame county, that> upon hearing Mr. Britians applica- 
ticfti to the feffions, a queltion was put to him by the 
Court, whether he had any particular congregation, or 
whether he was then appointed the teacher or preacher 
of any particular congregation of diffenting Proteftants ; 
and on being anfwered in the negative, the Court de- 
clined to adminifter to him the oaths, or to permit him 
to make and fubfcribe the^ declarations and articles men- 
tioned in the toleration act. 

The Attorney -General and Abbott now fliewed caufe 
. againft the rule for the mandamus. The queftion arifes 
upon the toler;^jt‘on aft iW.t^ M. f 8., which 

cnaft4R 
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onacfts tliut no perfon cliflbnting from the church of 
Ejigland in holy orders, or pretended holy orders^ or pre» 
tending to holy orders, nor ;iny preacher or teacher of any 
congregation of difenting Protfants, that (hall make and 
fubforibc die declaration aforefaid, and take the faid 
oaths at the general or quarter fcfllons, &c. where fuch 
perfon lives, (which Court is hci'eby empowered to 
adminiftcr the fame,) and fliall alfo declare his appro- 
‘‘ bation of and fubferibe the articles of religion, &c. 
except, ^cc. fliall be liable to any of the pains or pe- 
nalties mentioned in the ILttutes lyCV/r. 2. e. 2., 
22 Car. 2 . c. I., and 13 & 14 Car. 2 c. 4.” It cannot 
be contended that every perfon is eiuitled to come in and 
require to take the oaths, otherwife the act would not 
liavo paiticui irized difTerent deferiptions of perfons who 
were fo entitled. At this diftance of time from the 
controvcrfies of thofe days, it is dilRcuIt to afeertain the 
exa£l meaning of fome of the terms in the act'll, ufed to 
deferibe the perfons intended to be privileged; and of 
tliefe, the protending to holy orders*^ is not the leall 
diflicult. It cannot be imagined that the JegiHatLire, or 
even the body of dilTentcrs themfelves, at that pe- 
riod, meant to be fatisfied with a bare doch'Tation 
from an individual that he pretended to holy orders, 
without fliewing fome reafonablo ground for fuch his 
prefenfion ; fome faiffs from whence the Court could 
judge that his pretenfion was admitted by diflenters d£ 
the fame perfuafion whom he v/as to teach or preach to. 
The toleration a«fl: had in view two diftinef clafles, thof« 
who merely attended at difleiiting meetings, wdio are 
provided for in the former part of the adt ; and thofe 
who ofHciated at fuch meetings as miniflers, for whom 
it meant to provide by the 8ih fedfioii, v^ho are required 
P p 2 to 
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to do more than the others, and to whom it extends dif- 
ferent exemptions from penalties under three former 
acts, namely, the aft of uniformity, 13 & i4C^r. 2. 
. r. 4., the five-miles aft, 17 Car* 2. c. 2., and the con- 
venticle aft, 22 Car. 2. r. i. The firft and laft of tliefe 
afts are levelled againft officiating minifters who have 
not conformed, or againft teachers or preachers unli- 
cenfed and not conforming ; and no diflenting miiiiftcr 
is entitled to be relieved under the 8th foftioi: of the to- 
leration aft, who has not aftually officiated as a teacher 
or preacher. The words of the flat. 1 7 Car, 2. are in- 
deed more general, and introduce for the firft time the 
defeription of perfons presiding io holy orders but it 
plainly appears from the preamble of that aft, and from 
the hlftory of the times (/?), that it was intended to apply 
tO' officiating minifters who, during the ufurpation, had 
neglefted to comply with the rites of ordination required 
by the canons of the church, and to fucli as fliould 
thereafter refufe to conform to fuch rites. Holy orders 
then meant genuine orthodox holy orders j pretended holy 
orders meant fuch holy orders as were conferred by 
the prefbyterian church, without epifcopal ordination 
or the impofition of hands by the biftiop j and the words, 
pretending to holy orders,” were added in order to 
prevent evafion by perfons who, though they pretended 
and aflumed to be in genuine holy orders, or in fuch holy 
orders as were not conferred in a way which the church 
of England confiders to be regular, and therefore called 

3S4, 5 c 408.) fays that in 1 66z, that is after thu pifT- 
ingol the a^l of uniformity, two thoufand of the clergy relinquilhed their 
cures: and that the five-miles aft, in 1665, was to prevent a dW'cnting 
teacher^ who does not take the oaths, &c. from coming within five 
miles of any corporation, or of any pUcc where he hid pienchedy after 
the aft of oblivion. 


pretended 
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pretended holy orders m the a£t, could not be proved to, 1812. 

have had any holy orders at all : and this defcription was " 

^ . . . , ^ The Kino 

introduced to facilitate the proceeding againft offenders againft 

of that defcription, by fuperfeding the nccelfity of prov- GloucesTer- 
iiig more againft them than the fa£t of their own pre- siure. 
tenhon by the very aft of ofTiciating as miniftcrs. The 
ftat. 17 Car. 2. includes alfo a fourth defcription of per- 
fons, namely, thofe who fliall in faft preach under the 
circumftanccs forbidden. [Lord Ellenhorough C. J. In 
Cator\ cafe {a)y in the 34 Car. 2., who was committed 
upon that aft, and brought up by habeas corpus before 
this Court, exception was taken, that it was not fliewn in 
the return that he had preached fincc the aft of oblivion ; 
and if not, that he was not within the aft. But upon 
reading the aft, it is faid that three of the juftices [Pem^ 
berton C. J. hefitatliig,) wore of opinion that any perfon 
in pretended ordersy or pretending io have orders^ was with- 
in the ftatute. He was, however, finally difeharged 
upon another ground.] At all events if there be any un- 
certainty in the terms pretending to holy orders^ no bet- 
ter rule of conftru£tion can be adopted than that which 
is to be gathered from other afts in pari materia. Now 
by the ftat. 19 Geo. 3. 44., whicli was “ for further 

relief of Protoftant diflenting miniftcrs and fchool- 
mafters,” the legiflature, with the aflent, as it mull be 
prefumed in faft as well as in law, of the diflenters 
themfelves, for whofe benefit it was intended, tlius dc~ 
feribe the perfons who wore entitled to the benefit of 
the 8th feftion of the toleration aft, «« Every perfon 
« difientiiig from the church of Englnndy in holy or- 
« ders, or pretended holy orrlers, or pretending to holy 


(.t) Skid. 80. 

l^P 3 


« orders. 
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1812. orders, hehig a teacher cr preacher of an^ congregation of 

ThT^TKf dijfcnting Froteftantsf &c.; and to fuch perfons taking 

>agav\(i certain oaths and inakinij and fubfcribine certain dc- 

TheJ.iif.mof ^ j , 1 r 11 

CtotfcrsiLK- claratiqns, it extends the boiiclits and the exemptions 

from the difabiUtics of thai and the fubfequent a6l oi the 
loAnn.^ and alfo privilege s tlicm from ferving in the mili- 
tia. The reafonablencfs of this conftrudlion is (trongly 
in fiivour of it; it is moil important to the body of dif- 
fenters themfelves, that thcie Ihould be fome check 
upon the felf-afiumption of the clerical chnra6i:er amongll 
them, and that a perfoids pretenfion to holy orders fliOuld 
be ftamped with the approbation of fome diflenting con- 
gregation, evidenced by their choofing him to be their 
prc'achci or teacher. Neither the diileiuers themfelves, 
nor the leglfl.iiure, could have meant to exempt from 
difabilities, oi extend clerical privileges to, every fanatic 
enthufiall, who, without learning or fenfe, or the apprc»ba- 
tion of any of their own body, Ihould pretend to have a 
call from heaven to inllnuSl mankind. It is not rcafoiw 
able or decent that any perfori fhould be publicly privi- 
leged as a clerical charaifier, to teach others their duty, 
wit] lout its firft appearing, to the fatisfa^ion of thole 
who are to admit him to fuch a privilege, that there is in 
fa£f fome body of diffenting Proteftants who are defirous 
of being fo inftrucled by him. But fuj^pofing the Court 
could not look to the acl of the 19 Cco, 3. as putting a 
conftrudion upon the defeription of perfons entitled un- 
der the 8th fedlion of the toleration a6f, the ho/y orders 
deferibed in that a6f, to \,hich the claimant pretends ^ mull 
mQunfomething ; fome outward a£l, ceremony, or infli- 
tution ; it cannot mean a mere fuggeftion or alTumption 
of his own mind, a claim by infpiration, without the 
intervention of human means ; he muft have done fome 
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a£l or entered into Ibine engagement with others in 
order to found his pretenjton to holy orders 5 he mu ft 
look to receive thofe holy orders elfe where than from 
himfelf \ they muft be communicated to lum from others 
by fome aft or ceremonial. It is therefore neceflary and 
reafonable that when he applies to take the oaths and 
fubferibe the declarations as a perfon pretending to holy 
orders^ he ftiould give reafonable evidence how he pre- 
tends. If a perfon claim to be admitted to a lay office, it is 
not enough for him, upon an application for a mandamus 
to thofe wliofe province it is to admit him, to fwear that 
he claims to be fuch an officer, e. g. a burgefs of a corpo- 
ation, but lie muft fliew upon what grounds he claims 
it. It may be faid that no perfon is entitled to be ad- 
mitted to any office unlefs he b^ ftriftly entitled to it 
a priori, bur that the pretending to holy orders is fuiRcient 
in this cafe to be admitted ex Still it inull be a 

bona fide prctenfion ; it is not enough to fay that he docs 
fo pretend ; he fliouid (hew how, that the lincerity of his 
pretenfion may be judged of. Holy orders, though they 
iiivell th.e perfon with a facred function, muft neceffiirily 
be conferred by human authority 5 and whether the 
claimant has been already delegated to exercife the func- 
tioii, by whatever form it may be admitted by the feft 
to which he belongs ; or whether he is only in progrefs 
to receive holy orders by entering upon fome previous 
courfe of difeipHne ; his ftatc and condition is equally 
capable of proof, to fatisfy the Court that tlie claimant's 
pretentions arc real, and that he neither deludes them nor 
himfelf. Suppofing, therefore, that the feffions did wrong 
in rejefting the claimant, becaufehe was not aftually u 
teacher or preacher of a feparate congregation j yet as he 
neither offered any evidence then nor now, except his 
* F p 4 own 


1812. 


The Kino 
ogainft 

The Jufticesof 
Gloucester- 
shire. 



584 


CASES IN EASTER TERM 


18 1 2* cwn nflertion, that he was a perfon pretending to holy" 

^ orcleis, the Court will not grant the mandamus, as every 

ngjv'jfl perfon claiming the benefit of this writ muft fliew ex- 

Thc Ju(tice 5 of 1 i • -i 1 

GtoircESTER- preisly that he is entitled to it. 

fliiiRi:. 

Toppings contra, (with whom were Gutney^ Denman,. 
and Brougham but the Court thought it unneceflary ta 
hear the argument in fupport of the application through- 
out.) The words pretending to holy orders y ' ircan no- 
thing more than a candidate for holy orders, and are one 
defeription of perfons who muft have been well known 
at the time when the toleration adt pafied, which was 
drawn by that great lawyer and ftatcfman Lord Somers^ 
who w'as perfcdlly acquainted with the hiftory of his 
country ; and the fame was recognized as a diftindl: de- 
feription of perfons included in the 8th fedfion of that 
adf by Lc Blanc J, upon a late application of this fort 
agaiiift the juftices of Denbigh/hire [a) \ though the appli- 
cation there w^as in another charadler, as a preacher to 
diflliiting congregations ; which application the Court 
thougiU could not be fuftained, without fliewing that he 
htul a feparacc congregation of his owm ; but that a party 
pretending to holy orders was entitled to be received to 
take tlic oaths, &c., without being the teacher or preacher 
of a feparate congregation. The prefent applicant 
therefore was refufed by the feflions upon a miftakc of 
the former decifion. It is now objcdled, however, that 
whatever reafon they may have given for their rejedtion, 
yet this Court will not grant the mandamus, unlefs the 
applicant bring himfclf within the law ; but he does fo, 
prima facie at leaft, by fwearing that be pretends to holy 

(a) 

mrders; 
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triers \ and this has always been deemed fufficient in 1812. 

pradlice. Upon any other conilrndlion of the toleration — — 

o L r t KjN« 

act, one or other ot theie inconveniences inuft enfue ; axainft 
either that no diflenting miiiifter could in the firft in- Glouc^i'er- 
ftance qualify himfelf according to law, but muft firft shike. 
be guilty of a breach of the ftatutes againft noncon- 
formity, by teaching or preaching without a licence 5 or 
the congregation of diflenters muft eleft a perfon to be 
their minifter, (for with them it is an eleflive oflice,) 
without any experience of his qualili cations for the mi- 
niftry: it would be faying that there fliould be no initia- 
tion or probation for the ollice, but that he muft go to it 
per faltuin. Befuies, what mifehief can enfue from the 
conftru£liou contended for ? It is objciSted that he 
applies for a licence which is to give himfelf immu- 
nities and exemptions : but that is not fo \ the licence 
dods not confer the charaiTlor of diflenting minifter upon 
him ; it is only a teftimonial of his loyalty and faith In 
having taken certain oaths and made certain declarations, 
without which he would have fubjciEled himfelf to pe- 
nalties in the exercife of his clerical f million ; but it 
would be no proof of any previous qualification of the 
party iij any proceeding in which he was endeavouring 
to avail himfelf of any immunity attached to the charac- 
ter. He was then flopped by the Court. 

Lord Ellenborough C. J. Wc not only have no 
occafion to enter into the queftion which has been raifed, 
as to the meaning of the aft, refpefting the alleged qua- 
lification of ** pretending to holy orders,” but wc can- 
not properly decide it upon this application. This per- 
fon applied to the fefTions, and tendered himfelf to take 
the oaths, and to make and fubferibe the declarations, &c. 

mentioned, 
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*rhe K;vo 

n-yr 

'The Jiiff L<*5of 

Tti oi/* i 3 i :.iv 
'• Hill : . 


mentioned in the toleration upon the ground cA 
his being within one of the deferiptions of perfons men- 
tloiicd in the eighth feftion of tliat acl, that of a perfon 
pniemltng io holy orilcrs,^^ Tiie obje^lion tlien taken by 
the jufticcs, itiul upoaVhicli they refufjd liis application, 
was not that he did imt truly licfcnbe hiinfeif as a per- 
fon pretending to holy ofclcrs^ but (upon an erroncouj» 
fujipofuio]! ih this Court had fo decided it,) that fuch 
tjUidilication alone did not bring Jtini witJiih the deferip- 
tioa c/f the flatutc, unlefs lie were alfo the teacher 01 
prcachtr of a foparate congregation of difli ntiiig Frc; 
teftants. But if the Court be not now prepared to fay 
that the feveral qualifications required by the ftatute are 
to be underftood in a copulative fenfe, it is needlcfs to 
confider the queftion further, inafmuch as the magif- 
trates have not denied that he bore the charaftcr in 
which he prefented hirnfeif to tiicm, as a perfon pre- 
tending to holy orders^ and which lie now fwears tOj, 
but have only refufed him as not having had the con- 
junft qualification of pretending to holy orders, and 
alfo being a teacher or preacher of a Icparate congrega- 
tion j when it appears that tlicfe are defcrlptive of dif- 
ferent clafles of perrons', all of whom are fubllantirilly 
entitled to the protedio.i of the ftatute, wJicre the parties 
applying bring thcmfelves fairly within the meaning of 
either of the deferiptions iifed by the Icgiflature. 'rhe 
mandamus, therefore, mull at all events go, in order to 
correfl: this miftake into which the magiftrates have 
fallen. But what is the meaning of pretending to holy 
orders whether it can in reafon be underftood to mean 
any thing more than pretending to have holy orders ; and 
whether this perfon brings himfclf within that deferip- 
tion, it will be for the magiftrates to confider, and if 

thev 
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they choofe fo fo do, to put the queftion into a courfe of 1 8 1 a. 

tlecifion upon the record, by making a fpecial return 

to the writ : and if they fhall adopt the conftriiftion u^ainjf 

put in Ciilor^s cafe upon the words pretending to holy gloucestbr- 

orders/’ and return that he was not a perfon pretending shire. 

to have holy orders ; and further, that he had not holy 

orders, or pretended holy orders ; or if they fhould by 

their return only negative the faft of his pretending to 

holy orders, or to have holy orders of any defeription ; 

the par'y applying may cither objccf upon the matter of 

Jaw to the fpecial return, and move to quafii it as infuf- 

ficlent ; or bring an a'^lion for a faife return, if he 

fhall tliink it faife in faifi:. 'The que<rion may thus be 

put upon the record, and carried to the higheft tribunah 

Before I conclude I will juil (late what has been faid by 

fome of our prcrlecelfors upon former applications on 

this ilatiite. In 6 Mod. 310* upon a motion for a man- 

danuivS to the julUces of JVar^ichJhire to admit one Peat 

to take tho oaths and J'libfcribe, &c. according to the 

toleration a6l, in order to be qualified to teach a diflent- 

ing congregation. Lord C. J. Holt faid that “ the party 

ought to fuggcll whatever is nccelfary to entitle him to 

be admitted ; and if tint be not done, or if it be done, 

and th 5 faft be faife, that will be good matter to return.” 

'flic fame thing in oilck:! was faid by Lord Main field in 
tho cafe of The King v. The Jujhces of IJerbypire^ re- 
ported in I Blac. 606., and full as well reported in 
4 Burr. 1991.*, where he obferved, upon an applita- 
tion for a mandamus to the jullices to regifter and 
certify a diflenting mccting-houfe, that “ no inconve- 
nience could attend the regiflering it ; for the regiftry 
and certificate do not prove that they are within the a£l ; 
they will ftill be obliged to fliew that they are within the 
requifite qualifications, if called upon,* notwithftaridiiig 
la Ihe 
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The Kino 
agaiuji 

The Jiiftices of 
Gl-OUCEi TEk- 
SliJR£> 


the regifler and certificate. And if in fa£l they arc not 
within the qualifications^ the juftices may return that 
they are not, if they think proper fo to do.” In this 
cafe, therefore, let it be diftinftly underftood that the 
party applied to the feflions as coming under one fpecific 
defeription in the toleration adi, as a perfon pretend^ 
hg to holy orders ; that the juftic'^s at feflions did not 
deny or enter into any examination in fadl of the ground 
on which he maintained that pretenfion, and whether 
he brought himfelf M^ithin the fair meaning of thofe 
terms in the aft ; but afTuming that he did pretend to 
holy orders, they put their refufal of him upon another 
ground, that he w^as not alfo a teacher or preacher of 
a feparate congregation of Protellant diflenters ; con- 
ceiving that fuch had been the determination of this 
Court in a late cafe ; in which they were certainly mif- 
taken. His allegation, therefore, which he made at that 
time, has not been traverfed, and we now give them the 
opportunity of traverfing it, if they think proper, by 
making a fpecial return in the manner before fuggefted j 
and then the validity of that return may either be dif- 
cufled upon a motion for a peremptory mandamus ; or 
if the return ftiould be fuflained, its truth and validity 
may be queflioned in an aftion for a falfe return. Upon 
thefe grounds, therefore, without expreffing at prefent, 
becaufe it is not neceflfary, whetlier a perfon pretend- 
ing to holy orders” mull not in all fenfe and meaning 
be underftood to be a perfon pretending to have or be in 
the aftual pofTelTion of holy orders : without deciding 
this, I will refer claimants of this defeription, who are 
merely candidates 'for holy orders^ or perfonsy in this fenfcy 
pretending to holy orders^ to a cotifideration of thefe mat- 
ters as they appear to have been underftood in the time 

1 1 of 
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of the troubles. The title of the fifty-fecond ftatute in 
ScobelPs AElSy printed in 1658, p.92. is None may 
preach but ordained minifters, except fuch as, intending 
the miniftry, for trial of their gifts, he allowed by fuch as 
Jliall be appointed by both houfes of parliament which 
clearly does not mean a general and indefinite allowance 
to preach in refpefft of a fclf-defignatioii for that pur- 
pofe ; but they are to be fan£lioncd by the previous al- 
lowance of perfons conflituted by the authority of both 
houfes for the purpofe of giving that allowance. It may 
alfo be worth the while of thofe who, not having holy 
orders or pretended holy onlors, argue that a felf-pre- 
tending to holy orders is alone a fuflicient authority to 
preach, to look into thofe ordinances in order to fee what 
qualifications were then expefted in perfons before they 
were allowed to preach the word of God. They are 
thus deferibed in page 80 of ScobelVs Adlsy It is pre* 
fuppofed (according to the rule for ordination,) that the 
minifter of Chrift is in fomc meafure gifted for fo 
weighty a fervice by his Ikill in the original languages, 
and in fuch arts and fciences as arc handmaids unto divi- 
nity, and by his knowledge in the whole body of theo- 
logy.^^ Such was the preparation required even in thofe 
times in which enthufiafm is fuppofed to have been at its 
greateil height, and literature at its loweft ebb : and fuch, 
it appeared fitting to thofe who conduced the government 
in that perturbed period, fhould be the qualifications of 
thofe who were candidates for ordination as minifters. 
Thefe matters may be the fubjedl: of further confidera- 
tion, when this queftion (hall come again before the 
Court : but at prefent we think that this mandamus can- 
not be refiftcd, bccaufe the right in which this perfon 
applied has not been denied to exift, or drawn in queftion 

by 


I8I2. 


The KiJio 
againft 

The juftiecs of 
Gloucester- 

SUIRE. 
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Oi.ouci' ^Tl;R- 

i’fJIKK. 


by the niagillrates at the felTions > and the nvagiftratcj^ 
will now have an opportunity of making a fpccial return 
of the grounds of their refufal to do the a£l:s required, if 
they fhall think fit. 

Per Curianty Rule abfolutc (<7). 


(^/) See the next cafe. 


Iriday^ 
Mcy 8th. 


The King againji The Jullices of Suffolk 


i-TruIci t!u' to- 

I b- M 
<.i8 /i 8., tlu' 
julUce> in Ici- 

Vions h.ivv. no 

aiirhoi'tv to 
;eqiiiic ot a 
•^.crluii claiming 
to trukc the 
cjths and to 
iTidkc and fub- 
(eiibe the de- 
clni i^ions, S.C. 
theic'n men- 
tioned, as A 
teactiur of a 
It pa rate con- 
;yregation ot 
Piotertant dif- 
I'ciittrs, and to 
\riify the fame 
ciaim n|K)n 
oatli, \ •'^t he 
(houicl product, 
a certificate 
^roiTi two of 

Ins OllGIC;'?,!- 

tion, aitthe'Ui- 
caiitig lucli Ins 
appoint mcfit, 

Ip compliance 
with a general 
rule befoie 
made at the 
fefhons for that 
puipolc. 


cafe arofc out of .mother application upon the 
8th feftion of the toleration a6f, 1 fe* M, i\ i K. 
which was made by Mr. Ellington^ a dillentiiig minifter, 
to the juftices of Suffolk in feihons, to be admitted to 
take the oaths and make and fubferibe the declarations 
thereby required ; which claim was made and olfered 
to be fuftained by him upon his oath, as being the 
teacher of a congregation of diflenting Proteftants, af- 
fembled at Mildenhall for above fix months pafl \ and 
was refufed by the juftices, without any iinjuitation 
againft the fitnefs of the individual, upon his advifedly 
declining to comply with a general lule which tlicy had 
made and promulgated in fufticient time before, s'cquiring 
every perfou of this deferiptioa to authenticate his claim 
by producing a certificate from two of the congregation 
by whom he was appointed, certifying fuch his ap- 
pointment. In confcquencQ of this refufal a mandamus 
was applied for on the part of Mr. Ellington^ us fuch 
teacher, &c., fimilar in form in other refpetls to that 
which was granted in the laft cafej and his application was 
fupported by his own affidavit (and tliofe of others) of the 
fa£l of his being the teacher of a certain congregation of 
Proteftant diflenters, confiding of 70 or 80 perfons, mcet- 


ing 


(^) Sec the laft cafe. 
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sng at M^tldthhally &c. which place of meeting was 1812 
d^\y rcgiilerecl. - . ^ 

The Kin« 

Inc j^ttcr'ac^-^Geucrnl and Daniplcr (liewed raufe in the Juftices of 

J n , . SUjfDOLK. 

t.ill term agimll tiie rule ior the mandamus, which was 
fupportcd hy 2 'jppin^^ Gurney^ and Brougham, In addi- 
tion to iomo of the gouer.d arguments which were ufed 
in die laft calc, the reafonahlenefs and general conve- 
Dionce of tlic regulation preicrihed by the juftices of 
S/i/fh,.i>y as the mod eafy and l.nisf.tcfory mode of antlicn- 
tiuiti-ig the claim of the tt acboror preacher, v/itliout the 
irklomc neccinty of weigliing die claimants evidence in 
h‘s own behalf, was urged (ni one fide, and denied on 
t!ie other. By the latter it wa.^ Hated, cither as an in- 
ti ingoment of the toleration a6l, by fuperadding a fur- 
ther qualification tliaii is required by that llatute ; which, 
it was faid, if the fellions could do in one particular, they ‘ 
might in many others : or treating it as a ipecial rule of 
evidence which they had laid dowm to guide their own 
eonfciences as to the trutli of the faiff certified, it was 
contrary to the general policy of the law. And it wat, 
further contended in this cafe that the duty of the 
fellions was meiely niinillerial, to admit the applicant 
to take the oath, and make and fuhfcribe the declara- 
tions, &c. upon his fwearing that he is a perfon with- 
in either of the deferiptions mentioned in the tolera- 
tion a£l. 


There being other cafes of the like defeription then to 
be argued, particularly the cafe of the jullices of Giou^ 
ecjlcrjliire^ the lafl reported, this was ordercil to Hand over 
for further confideration till thofe cafes had been argued. 
And now the opinion of the Court upon the prefent 
application was delivered by 


Lord 
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1812. Lord Ellenborough C. J. This was a motion for 
a mandamus to adminifter the oaths under the toleration 
aft, and the Court forbore giving judgment till after the 
^Suffolk! argument in the cafe of The King v. The Jujliccs ofGku* 
^ejlerjkire fliould be difpofed of. The Court having 
yefterday decided upon that motion, and being of opinion 
that the juft ices in this cafe had no right to require of 
the party applying the certificate ^vhich they did re- 
quire, this rule for a mandamus muft alfo be made 
abfolute. 


Fn^y, 
May 8 til. 


Gee agahift Lane. 


A joint war* 
rant of attor- 
ney given to 
enter judgment 
upon a joint and 
fever a I bond, 
will not autho- 
rize the enter- 
ing up judg- 
ment again n 
the fuivivor 
•nly. 


'pHE defendant Lane^ and one William G<v, gave tlioir 
joint and fever al bond, dated 15 th of OBoher 1808, 
to the plaintiff, Thomas Gtv, in the penal fum of 2400/. 
for payment of 1180/., and intcreft, by inftalments ; and 
alfo executed a joint warrant of attorney of the fame 
date, whereby they authorized the attorney to appear 
for /// John Lane and William Gee^ and to receive a de- 
claration for us in an action of debt for 2400/. upon a 


certain bond, bearing even date herewith, wliereby tlic faid 
Jh L. and W. G. are jointly and fever ally become bouiul 
to the faid Tho, Gee in the penal fum of 2400/. and there- 


upon to confefs the fame aftion, or clfc to fiiffcr judg- 
ment by nil dicit, &cc, to pafs againft n<^ in the faid 
aftion,” &C. And now, after the death of Win. Gee, 


jibbott moved for leave to enter up judgmciit on this /6'//// 
warrant of attorney againll the furviving party Lane oidy. 
He cited Gladwin v. Scott («), where a joint bond having 


(«) JSnrnes, 53 . 


been 
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been given, and a warrant of attorney to enter judgment 
againft niey (not w/,) though executed by the twoy the 
plaintiff had leave, upon the common affidavit, to 
enter judgment againft the furvivor. And a cafe of Todd 
V. Todd (a) was referred to, where the warrant of attor- 
ney having been given to two, and one having died, leave 
was given to the furvivor to enter judgment. And in 
Tidd^s Book of Practice (^), it is laid down generally, that 
where there are feveral parties, and one of them dies be- 
fore judgment, it may be entered by or againft the fur- 
vivors. 

Lord Ellenborough C. J. “ An to be brought 

againft muft mean a joint aftion. In the cafe cited 
the warrant of attorney executed by the two was to enter 
judgment againft me^ which, conftrued fcverally, might 
ferve the purpofe ; but I am afraid that an authority by 
two to enter judgment in an aftion againft us will not 
warrant a judgment againft one alone. The authority 
muft be purfued : we cannot violate it. 

Per Curiam, Motion denied. 


(a) III R 5e. JBarnei, 48. and x fVi//. 31* {b) P. 466- >n edit, of 1799. 
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Fridciy, 
JMay 8lfi. 


The King agairyi The Juftices of Dorskt and 
Others («). 


The juniccs of 
D.rfct having;, 
under the Oat. 
4 ? 0 S(j.i 

conlradltd fur 
the biiildifio- of 
a new hiidge 
jn a dilferc nt 
/he, in Ijcu of 
the nid one, 
wliich was 
riiinoiis ; and 
having- dialled 
the old hiidge 
to he tak( n 
down before 
th,e new one 
was paflable, 
foi the benefit 
f)f the old ma- 
te} iaJs to be 
iifed by the 
contra<Ltor in 


P. TAUNTON moved, on behalf of the inhabi- 
tants of Winberne in DorfttJImey for a writ of pro- 
hibition to be direded to the julliccs ^f that county, 
and to Johfi Dyfoji^ the furveyor of the count) bridges, 
and to Jcjfe Bujlircd^ a contrador, to (lay a nufance which 
the relators complained of, in the demolition of a 
public county bridge in the king’s highway, in the 
pariflies of Great Canford and Winibome Minjlery called 
Canford-hrtdgc, He endeavoured to eftablifli two points ; 
firft, that this was a nufance ; focondly, that the Court 
could grant a feftinum remedium under the circum- 
ftances, by a writ of prohibition. The aflidavits upon 
which he made this application ihited that Canjord-bridge 


being confiderably injured by a flood, in April 1809, 
was foon after put into fubllantial temporary repair, and 
rendered paflable and ufeful ; but that the county fur- 
veyor reported to the juftices that It was expedient to 
build an entire new bridge in lieu of the old one upon 
which the feflions made an order for building a new 
bridge [b) upon a fitc about 60 yards from the former ; 
and under their authority a contrail was made between 
inconvenience^ the clerk of the peacc and county furveyor on the one 
funaiicVby ^ and another on the otlier part, for 

the nclghbour- 
Jiood in being 

obliged to ule a round-about way in the interval; referring the complainants I 0 the 
ordinaty remedy by indiAmcnt, if the pulling down the olii bridge, undci ihcle cir- 
cumfianecs, were a nufance ; and feeing no occafipn to iutcjfcic by applying a prompt 
remedy of a novel kind in modern prafticc. 


finilhing the 
11 LW bridge ; 
this Coiiit re- 
fufed a wiit of 
piohibicion to 
them, to rc- 
ftrain them 
from pulling 
down the old 
before the 
new biidgc 
W'as pallablc; 
though theie 
were llrong 


(a) I was favoured with this note by Mr. JV, P, TiUrJon. 

(>) See the ftkt. r. 59 . / 

building 
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building a new bridge, and taking down the old one* 1812^ 
That an advertifement was afterwards, iit March 1811, 
publiflied by the county furveyor, announcing that in minft 
April following the bridge would be taken down 5 but ^ ^ 
upon a remonftrance on the part of the relators to the fef- Other*# 
fions, that defign was poftponed. That when the piers 
of the new bridge were nearly finiflied, the contraftors, 
finding themfelves unable to complete their contraft, 
were difeharged from it by the feffions, and another con^ 
traft was made with Bu/hrod for building and complet- 
ing tlie new bridge ; and another contrail was made, 
cither with Buprod or D^fon^ for taking down the old 
bridge. That m March 1812 another public advertife- 
nient appeared, announcing that the old bridge would bo 
flopped in the enfuing month, and Dvjufi and his work- 
men had ailually begun to obflrudl the highway at the 
avenue to that bridge, by putting pofts and rails acrofs it, 
wliich the relators had firfl peaceably removed as z 
public nufance ; upon which the parties confented to 
fufpend their proceedings till a further remonftrance 
could be made to the folfions, holden on the following 
day, the» 7th oi April 1812; when it was again fub- 
niitted to the jiifticos that the old bridge fliould not be re- 
moved until tlic new one was ereclcd : but that the juf- 
ticcs ftill ordered Dpon to proceed with his contraft \ 
and at the time of making the prefent application he had 
removed the gravel and foil from the furface of the rid 
bridge, taken down the parapet walls, and broken up 
the crown of two arches. It was fworn, however, on 

the part of the relators, that this damage might be re- 

% 

paired, and the bridge again rendered paflablc, for a 
fum of 300/., while the new bridge was eftimated to coll 
J5,ooo/. It w^s further fworn, by nine perfons of expe- 

2 * ricnce, 
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18 1 a rience, that there was no neccflity for the demolition of 

the old bridge 5 that the temporary repairs done in 1 809 

were fuch as to render the bridge perfectly fafe and paf 
prefent 5 and it would, but for the demolU 
and Others. have continued fo for feveral years to come. That the 

new bridge, which was fituate 60 feet higher up the dream, 
might be completed, if fufficient materials were brought, 
without any obdruftion from the old bridge ; and, on 
the contrary, the carriage of materials woulu be thereby 
facilitated *, that there was time to collefl materials from 
other quarters fufUcitiit for the work before they would 
be wanted, fo that no delay would be occafioned by the 
old bridge continuing *, and that indead of paying Dyfots 
500/. under the exiding contrafl for pulling it down, for 
the fake of the materials, other perfons would have given 
2oo/. for the materials, and have taken the bridge down 
at their own expence, at a faving of 150/. to the county. 
It was alfo fworn tliat the old bridge was in the main 
road from homlon to Poclcy between which latter and 
Whnborney Cranbcrriy and the neighbouring country to the 
north, north-eaft, and nortli-wed, there was a great 
traffic and pafTage over the bridge j and that there was no 
prefent fubdltute for the bridge, the river being there 
rapid and not fordable, nor any ferry over it \ and no 
other way from Pocle to WimhorriCy except either by going 
five miles about, or by going a mile about over Julian^^ 
bridge, and through by-roads j that Julianas bridge was 
deep and narrow, and v^ry dangerous and inconvenient, 
cfpecially for carriages laden with timber, of which a 
greaX quantity was ufed to pafs over the old bridge ; and 
the by-roads were bad. Tliat by the contrail Bitjhrod was 
to complete the new bridge by the 30th of November 
inftant j and i£ he fulfilled the contraft ftriQly, the 
1 public 
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public would be deprived of this paflage for eight months, l8l2. 

from the beginning of April to the end of November; 

_ The Kino 

out irom the little progrcls hitherto made in the work 
there was little profpe£l of its being completed within DoK.itT 
that time ; and even if completed, time would be re- Oihcrs. 
quired for the new-made ground at each end to fettle 


during the winter. But it was calculated that before 
November only, the inhabitants of Wimbortie and the vi- 
cinity would lofe in their increafed length and expence 
of carriage of goods not lefs than 1200/. 

Upon thefe fa<Sts, Taimton contended, that the deflruc- 
tion of the old bridge was premature and unneceflary, 
and therefore was a nufance. The ftat. 43 G. 3. c. 59. 
was to receive a reafonable interpretation : and though 
f 2. direfts that where any bridge lliali be fo much in 
decay as to render the taking the fame wholly down 
necellary or expedient, it lliall be lawful for the juftices 
in feflions to direct ihe fame to be rebuilt^ cither on the 
old lite or fituation, or on any new one more convenient 
to the public, it did not give the juftices any jurifuic- 
tion or diferetion to take down the old bridge before it 
was ncceflary. Their power before this llatute extended 
only to taking down a bridge when it became nrcoliary ; 
and this a£l: did not enlarge their power. Where Indeed 
the bridge was to be rebuilt on the f.mu* lite, m was necef- 
fary to take it down before a new one could be made ; 
but here no fuch nccelhty exiflcd. Statutes in farima* 
terid are to be expounded by each other ; and tiu flat 
13 G. 3. c. 78. after giving to juftices the powet o- vLvt 
ing roads in certain cafes, cnails (/. 17.) that a;:e 
fuch new highway flrall be made, the old ii:v ; . j 

be flopped up, and the land Icld, and {} . •; -n'. ; 


therefrom applied towards the 

G q : ^ 
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t8ia. 


I'he King 

agjii fi 

'The Jultices 
Do RSI T 

«nd Others. 


fach now highway fliall be madej” a provlfion whicJi^ 
if literally complied with, would leave the public, during 
the interval between ^he falc of the old and the purchafe 
of the new line of road, without any way at all. But 
the Court, attending to the reafon of the thing, and the 
public convenience, decided in Page v. Hoivard {a)y and 
Welch V. NaJ}j[b)i that until the new was completed the 
old highway could not be flopped up. Tf the juflices had 
authority to fufpend the palTage of the public over this 
bridge for fix months, they might equally do fo for as 
many years. The Court may exercife this jurifilidion, 
either confidcring the parties as individuals guilty of a 
nufance, or confidcring it as an unauthorized adl; of the 
quarter fcflions ; which, according to the firll rcfolutiou 
in Bagg's cafe (c), does not oull this Court of its fuper- 
intending jurifdiclioii. To this Court belongs authority 
not only to corre<Sl errors in judicial proceedings, but 
other errors and mifdemefiiors extrajudicial. So, though 
perfons pretend to be a Court who are no Court, pro- 
hibition lies. In Chambers v. Jennings (^/), where Holt C. J* 
denied the cxiltence of fuch a court as the Court of the 
Earl Marllial alone, yet he awarded proliibition to him to 
hold pica of words. So prohibition went to the Court 
of quarter fcflions, which exceeded its authority in trying 
an information for ufury. Panif ray s c.\iQy Lit t. 163. If 
juflices of peace take upon tlicin more jurifdicUon tlian 
they are allowed by law, prohibition lies. Secondly, 
Though this remedy by prohibition in cafe of nufance 
has not been in ufe of late years, it is recognized in 
the books j and in a cafe like the prefent, where the mif- 
chief is very confiderable and urgent, the Court will 


(^) Cahl azS. 

(tf) 

16 


(h) 

{d) 7 Mc<l. 1 25. 


apply 
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RppJy as prompt a remedy as the Jaw will I'lipply : and 
this writ feemed formerly to Iiavc been very extciifively 
applied. Prohibition lay at common Lv.nr to tenant in 
dower, tenant by the curtefy, and guardian, to reflrain 
wafle. 2 Infl. 299. 305. Com, Dig. Wajl^y A. i. So pro- 
hibition lies to a parfon or other ccclefiaftical perfon 
to flay wafle pendente placito of quare impedit *, which 
is clear law at this day. Hob. 2^6. Com. Dig, IC'nJley A. j. 
And in former times prohibition was often ifliied to par- 


1812. 

The Kino 

The Julliccs of 
Dorskt 
and Others. 


fons, bifhops, and other eccleilaflical perfons, without 


any plea pending, Stochman v. Wdlery i Ro. Rep. 86. 
Kuo^vle V. Harvey^ I Ro. Rep. 335. 2 79. ii Co. 

49. h. Saccay\ caie, Mo. 917* Com. Dig. Pyohibitiony 
F. 15. In Jijfcyfon v. The BiJ/wp of Durham (a), all ^the 
authorities relating to prohibition to a bifliop are collecled 
and confulcrcd. So prohibition lies to rejlrain a public 
hifince. In Piizhcrbert Nut. Brev. 185. is a writ of pro- 
hibition to the mayor and bailills of a town to abate a 
nufance in vids ct vencllis ; though it is faid there that 
that particular writ .is to be confined to nufanccs within 
towns corporate. So Com, Dig. Aclion upon the Cafe for 
a NufanceyY). An inhibition may be granted to re- 
move a ilage for rope-dancing, a k wling-alley, &c* 
wdiere it becomes a nufance. So for erefting a play- 
lioufc where it will be a nufance. Com. Dig. Prohibition^ 
A. 3. So a prohibition lies to reftrain a public nufance : 
and there are three cafes extant in which this writ has 


been granted ; the firlt is that cited by Hale C. J . in 
I Mod. 76., w^ho faid that in the 8th year of Car. 1. Noy 
came into court and prayed a writ to prohibit a bowling- 
alley, erected near St, Dunftan*s church 5 and had it. 


(/») l JSof, & Pull, 105. 

Qq 4 


Another 
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Another is Jacob HalFs cafe (a), where it appears by the 
note that the judges upon view caufed a record to be 
made of the nufance, which was a rope-dancer’s ftage 
at Charing Crofs; and iffued a writ to the fherifF, on the 
record made, to abate the building. The third cafe is 
that of The King v. Betterton [b)^ where the only reafon 
why the Court did not grant the prohibition was that 
the grand jury for Middlefex was then fitting, before 
whom an indictment might inflantly be found, Nu- 
fances may be occafioned either by ereCting 01 deftroy- 
ing : if a prohibition may iflue to command the party 
to abate a nufance, there is no reafon why it may not 
ilTue to command the party to furceafe from the work of 
demolition. 

Lord Ellunborouch C. J. If there were in ufe a 
clear known fefiinum remedium, we might aid you j but 
when the application of a writ of prohibition to fuch a 
cafe as this would confelTedly be new in modern prac- 
tice, and there is a clear known remedy by indiftment 
in the ordinary courfe, if the parties againft whom you 
move be pulling down the old bridge illegally ; we do 
not feel ourfelvcs called upon to apply any new remedy. 
What mufl have been the cafe if the magiftrates had 
ordered the bridge to be rebuilt on the old fite ; when it 
would have been impofliblc to continue the old bridge 
{landing until the new one was finifhed.^ The public mufl: 
have fufFered a temporary inconvenience : and if the ma- 
giftrates, from a defire ti make the bridge a better one 
than before, have altered the fituation of it 5 arc they 
thereby to throw on the county the double burthen of 


/ 


(a) I Msd, 76. and l Fenin 169. ( 6 ) 5 143. and Siw. 625. 

• (uflaining 
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fuftaining for a time two bridges inftead of one 5 or are 
they to put on the county a greater expence by availing 
themfelves of the ftatute than would have lain on them 
before. Here the inconvenience is only partial ; and I 
do not know that it would be leflened by the mode pro- 
pofed. But if any thing has been improperly done, there 
is a remedy for it by indiftment ; which, though flow, is 
the ordinary common law remedy for nufances, 

Bayley J. If the juftices had nat changed the fite 
of the bridge, would they not have had a right to ufe 
the materials of the old bridge in building the new one ? 
then can they be obliged to incur the additional expcnce 
of providing all now materials for the new bridge, be- 
caufe they have exercifed the diferetion given to them in 
changing it to another fite ? 

The other Judges concurring, 

Rule refufed. 


R^pp againjh Allnutt, FrUay, 

* May 8rh. 

^^HIS was an aftion brought upon a policy of Infur- By tlie ftatiitcfi 

ance, made on the 14th of September i3io, for ^ 

500/. on goods to be thereafter declared and valued, on 

board the fhip Johannes^ at and from Lundon to any 

* be infu’-'.O 111 

the r.1!!:;, polify, 

though as for one entue ium, on goods « to be thereafter declared and valued;” and it 
appear in faff that the Itveral inteielfs included f.a^lional parts of lOo/., which iiifcrefts 
weie afterwards declared and indoil'ed on the po’icy : iuci) policy can lot given in evi- 
dence nor is available in law to any extent, unlels ftamped with a Ifamp of fafbeient 
value to cover ail fuch fuftionaj parts ; though it were fufficient to cover the entile fun 
infuicd. 
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Alenuit* 


port or ports in the Baltic ; with various liberties referveJ 
to the aflured : and a lofs was alleged, and proved to be 
by hoilile feizure of the Sweili/lt government in her port 
of difeharge. The quellion upon the merits was dif- 
pofed of by thfe verdi£b of the jury for the plaintiiF, upon 
the trial before Lord Ellcnhorough C. J. at Guildhall , . But 
a new trial was moved for in the laft term upon an ob- 
jeftion arifing upon the ftamp acts ; as io which the fa£ts 
were thefe. The plaintiff was the agent and fhipper 
employed for fix different fets of owners> who divided 
between them in different proportions the whole intercfl 
of the cargo ; the exaft amount of the fevcral intcrefls 
was not known to the plaintiff on the 14th of Siptt'niher^ 
when the infurance was effefted, but it was cflimated to 
amount altogether to 9500/., and the policy wts effefted 
on a proper ftamp to that amount, confulcred as one 
entire fum. On the ^5th of September the difterent in* 
tcrefts were calculated, including the premiums and cx- 
pences of infurance, indorfed upon the policy in the fol- 
lowing proportions^ 1660/., 270/., 1045/., 808/., 4495/., 
and t222/., amounting numerically to tlic very fum in- 
fured 5 but on account of the difterent fraftional parts 
of 100/., requiring, as it was objefted, a ftamp of a 
higher rale than upon one entire fum of 9500/. upon the 
fame intereft. The ftat. 35 3. impofes 

upon every policy of infurance of the defeription in 
queftion a ftamp duty of 2s, 6 d, for every hundred 
pounds progrefiively, and the like duty for every frac- 
tional part of 100/. j and /. 14. avoids every contradf 
unlefs properly ftamped. This was followed by the 
ftat. 48 Geo, 3. c. 149. Schedule, article Policy of Af- 
furance,” which provides that if the feparate interefts 
of two or more diftinft perfons fliall be infured by one 

policy, 
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policy, then the duty, 8<c, fliall be charged thereon in 1812. 

refpeft of eacli and every fra£lional part of loo/., as ^ 

well as in refpeft of every full fum of roo/., which 
fliall be thereby infured upon a/jy Jeparute and 

The Atlorney-Generaly Parky and Gafchcy fliewcd caule 
againll the rule, and infifted that the only praclical con- 
ftruftion which could be put on the acl was that if 
upon the face of the policy there appeared to be dilFer- 
ent interells infured, the duty Ihould be paid on every 
fradlioiial part of looA appertaining to every fuch fepa* 
rate intcrcfl ; but could not be intended to apply to a 
cafe, where the fame general agent who can fed the po- 
licy to be ctTcAted had no knowledge of the extent of the 
feveral interells at the time, but made the policy upon 
the whole fum as intcreft llmuld be declared. It is im- 
poflible at the time of fubferibing the policy to know the 
exa£l amount of the feveral interells, including the policy 
llamp and premiums of infurance 5 for tliefe lalt are liable 
to vary before all the fubferiptioris are completed ; and 
by the i4thfe£lion of the Hat, 35 G, 3. r. 63. tlie llamp 
mull be upon the policy before it is fubferibed. At all 
events* they contended that the llamp would be available 
as far as the fum covered by it. 

Scarlett and Piillery in fupport of the rule, faid that 
thefc regulations in the llamp acls were levelled againll 
the frauds of brokers, who, having been employed by 
different perfons to cffe£l infurances with fratlional 
fums, were ufed to procure infurance to be made for 
the feveral interells as for one entire fum, in order to 
fecure to themfclves the duties on the feveral fraftional 

fums^ 
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1812. fums, with which they charged their principals, though 
not in fa£l: paid to the revenue by this contrivance. If, 
Allnutt therefore, the operation of the ftat. 4^ Geo. 2* c. 149. 

were confined to cafes where the feparation of interefts 
appeared on the face of the policy, no check would be 
put upon fuch praftices in future. As to the uncer- 
tainty of the feveral fraftional fums at the time, if that 
were the fa£l:, it is eafy to make an allowance for it in 
the calculation of the (lamp duty, as is alu ?vs done in 
refpe£t to the number of words in deeds. 

Lord Ellenborough C. J. I cannot properly fay 
that I have ftruggled againft this objedfion, becaufe the 
defire of a judge in all cafes muft be to decide accord- 
ing to law upon the fadls in proof before him : but it is 
impoffible not to feel for a party, the juftice of whofe 
cafe is to be defeated by a mere flip. In cafes like the 
prefent there may be much difficulty in previoufly afeer- 
taining the exadl amount of each perfon's fhare, where 
the interefts of feveral are infured by the fame agent in 
one policy, becaufe the amount of each depends not 
merely upon the invoice price of the goods, but alfo upon 
the premiums and expences of the infurance, and thefc 
latter are uncertain till the laft underwriter has fub- 
feribed. It conies, therefore, to this, cither that the 
duty muft be paid upon a fum large enough at all events 
to cover all polfible fradtional fums, and which may, 
therefore, turn out to be more than was necelTary ; or 
the feveral parties infured muft run the rifk of the policy 
being avoided, unlefs it can be fupported upon the bona 
fide intention of fuch parties at the time. But their 
intention in fuch a cafe cannot guide the rule of law. 
It follows, therefore, that the duty muft be calculated 

Vpo« 
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upon the aftual amount of the feveral interefts infured ; 
and where from the nature of the cafe, it may be un- 
certain at the time into what fraftional parts the whole 
fum may be divided in proportion to the feveral interefts, 
due allowance muft be made for a ftamp large enough 
to cover all of them ; otherwife the words of the a6l 
are peremptory, that the infurance (hall be void, unlefs 
the paper, &c. on which the infurance is written fliall 
be ftamped with a lawful ftamp to denote the rate or 
duty dire£t;ed or fome higher rate or duty in the a£l 
contained. The confequence in this cafe is that there 
muft be a new trial ; and if upon further confideratioii 
there fiiould be found to be any doubt upon the matter, 
let the queftion be put upon the record by a bill of ex- 
ceptions, which I fhall be glad to fign. 
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Grose J. The words of the aft are peremptory ; 
though I agree that it may often be difficult to afcei tain 
the exaft amount of the feveral interefts infured at the 
time : the party muft at his peril take out a fuflicient 
ftamp. It is a hard cafe ; but there can be no other 
rule of conftruftion upon the words of the aft. 


Le Blanc J. It is always hard when an objcdlion 
made againft the juftice of the cafe is to prevail; hut 
we muft neverthelefs, when called upon, put the true 
conftruftion upon thefc revenue laws. The aft of the 
48 Geo. 3. requires the fame duty to be paid for feveral 
interefts infured by one policy, as if a diftin6t policy 
had been efFefted for each feparate intereft : and if a 
policy be efFefted on intereft to be declared, the party 
efFefting it muft take care at his peril to provide an 

, adequate 
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adequate flainp to cover all the feveral interefts in- 
fured, and muft make allowance for probable frac- 
tional fums. And if the (tamp do not cover all the 
fractional fums, I cannot fay that the policy can be 
admitted in evidence againft the exprefs words of the 
aCl of the 25 Geo, 3. c> 63. /. 14., which fays, &c. 

Baylf.y J. This policy, it is admilt-^d, has not a 
damp fuflicient to cover all the fraCtionai parts of 
too/, appertaining to the feveral interelts infured ; and 
when the aCt of the 48 Geo^ 3. has faid that if feparate 
interefts be infured by one policy, the duty (hall be 
charged thereon in refpeCt of each fractional part of 
100/. upon any feparate and diftinCt intereft •, and 
when the aCt of the 35 3. has faid that no in- 

furance fliall be given in evidence or available in law, 
unlefs the paper, &c. on which it is written, fliall 
have a lawful ftamp to denote the rate or duty di- 
rected, or fome higher rate or duty, See , ; liow can 
it be faid that the ftamp fliall be good as far as it 
goes ? However, by fending the cafe to a new trial, 
the parties will have the power of putting the queftion 
upon the record, and taking the opinion of a court of 
error, if they think fit. 

Rule abfolute for :3k 
New Trial. 
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Smith againJlVuouiB,^^ Knt. and AnotL'jr, Sheriff ^ 
of Middlesex. 


was an aftlon of trefpafs and convcrfion againft 
the flierilF, for taking and carrying away certain 
goods of the pkintifF, being different articles of houfe- 
hold furniture. At the trial before Ld. Ellenhorough C. J. 
at Wefnunjler^ it appeared that the plaintiff^ a tradcf- 
man, had fupplicd the goods in quettioii to one Mary 
Antie Eajl^ who, according to the entry in the plaintiff *s 
books, was to pay him for the hire of them at the rate 
of 20/. per cent, per annum upon the value *, but accord- 
ing to the evidence of Mrs. Eajl herfelf, the goods had 
been recently put into her houfe by the plaintiff, for the 
hire of which (lie was to pay him ; but at the time of 
the taking and converfion complained of, no contraft 
had been made between them cither for any prccife time, 
or for any certain fum. Mrs, Eajl was a married 
woman living at that time apart from her hufband 
under a deed of feparation •, w’hicli was known to tlie 
plaintiff Vhen he furniflied her with the goods ; and the 
ftieriff entered and levied upon thefe goods by virtue 
of a writ of execution at the fuit of a creditor of the 
hufband. Before tlxe falc by the flieriff, notice was 
given to him by the plaintiff, that the goods taken in 
execution were his property ; and he claimed to have 
them reflored to him. The plaintiff recovered a verdift 
for the value, with leave to the defendant to move to 
fet it afide and enter a nonfuit, if the action were not 
maintainable ; and in movmg for the rule the cafe of 

Gordon 


A traclcfman 
f-ipplying a 
married woman 
I'v.njT apart 
liom her Imf- 
haiid witli fur- 
niiiMc upon 
Idle, does not 
thcichy divert 
Iiimfclt of the 
prelent right of 
piopcrty in 
fuch goods, in- 
alnnicli as the 
married woman 
was incapable 
of actjniring it ^ 
by any con- 
trail ; and 
therefore if the 
fheriff take 
fuch goods in 
execution at 
the fuit of the 
hufba nil’s cre- 
ditor, trover 
Ijv.’s hy the 
tiadcl'uian. 

But it tlie con- 
tiail Jjnd been 
valid, ihe goods 
being let to 
hue gcneially, 
witliDut any 
lime limited, 
notice to deter- 
mine the Con- 
ti given to 
the lb Cliff’s 
officer, and not 
to ihc other 
conti jcling 
paity, would 
not he fufficient 
to deteiminc 
the contrail. 
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Gordon v. Harper (a) was cited and relied upon, to ftiew 
that the aftion did not lie, inafmuch as the plaintiff’ had 
not the right of pofleffion as well as the property of 
the goods in him at the time of the taking and fup- 
pofed converfion, by rcafon that the right of pofleffion 
was then in Mrs. Ea/f under the general contraft of 
hiring. 


Parky and Marryaty (hewed caufe again ft the rule ; and 
firft diftinguiftied this from the cafe cited ; for there the 
goods were leafed with the houfe ; and during the leafe, 
which was ftill fubfifting at the time of the aftion 
brought, the landlord had no right to refume the poflet- 
fion of them : but here there was no contraft fubfifting 
either for time or money, and the property and right of 
pofleffion were never out of the plaintiff, Mrs. Ea^ at 
moft had only the ufe of the goods as long as the plain- 
tiff pleafed to let them remain in the lodgings, and he 
had a right to refume them at his pleafure upon de- 
mand : and here the notice to and demand on the Ihqriff 
re-vefted the right of pofleffion in the plaintiff, even if 
he had parted with it before the bargain was concluded. 
But, fecondly, they contended that Mrs. £q/ly being a 
married woman living apart from her hufband, had no 
right to make a contract to bind him without his aflent ; 
and confequently his execution creditor could have no 
right to take the goods as his. 


Garrowy and Reader, contrii. Firft, this was a contrail 
for the hire of the goods by the year ; as may be inferred 
from the entry in the plaintiff’s books ; and the only 


, (j) 7 Term. Rep. 9. 


reafon 



IN THE Fifty-second Year OF GEORGE IIL 

reafon why the amount of the fum to be paid for the 
hire had not been afcertained was becaufe all the goods 
had not been fent in ; but the rate of the hire was fet- 
tled to be 20/. per cent, per annum, that ivS, upon the 
value of the goods ; and bcfoie the calculation was 
made, the execution at the fuit of the hulband’s creditor 
came in. But even taking it upon Mrs. Eaji^^ evidence, 
that no time was agreed upon, it would (till be a con- 
traft as long as both parties pleafed, determinable upon 
rcafonable notice by either. But here there was no 
notice or demand from either of the contrafting parties 
to the other \ but only from tlie plaintiff to the fheriff, 
who was no party to the contraft, and had no authority 
to give or accept fiich notice \ and confequently the 
right of pofleffini and a fpecial property at lead re- 
mained in the hirer of the goods. Secondly, it is not 
competent to the plaintiff to objeft to the capacity of 
the marrieil woman to contra£f for the hire of the 
goods ; for he knew her fituatlon at the time of his 
contracl. Befnles, if thefe good* were fuch as were 
neceffary for Iter, according to her condition, the eou- 
iradf would bind him; and if an afllon had been 
brought by her in her hufband’s name againft the de- 
fendants who took them under the execution, the Court 
would have pi evented him from giving a relcafo, upon 
fecurity being given to him againfl the cods of the 
aftion. S^Le Bland, There w^ould be great difficulty 
in maintaining an a6lion in the hud)and’s name againd 
a judgment creditor of his own who had taken his 
goods in execution. BayLy J. The afllon in his name 
would have been trefpafs, and the pica would have 
been a judgment recovered againd him, and execution 
thereon levied upon his goods. Then, how could he 
VoL. XV. R r have 
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have replied that the goods M'ere not his ?] That 
difficulty does not occur in this cafe. There is no- 
thing to fhew the difaflirmance of the contraft by the 
hufband. 


Lord EtLENBOROUGH C. J. This cafe has been pre- 
fented during parts of the argument in different points 
of view from what it appeared in at the trial. In order 
to maintain trover the plaintiff mud have a pi ffent right 
of property in the goods ; the firft queftion therefore is 
whether the plaintiff had put the riglit of property out 
of him by a valid contradi for the hire of the goods 
with Mrs. Eajl P If the contraft were for a year, it 
would put the property out of him for that time : or if, 
according to Mrs. Ea/l*s evidence, the hiring were only ge- 
neral, without determining either price or time, it would 
Operate as a contradl for a rcafonable price, fo long as both 
parties pleafed ; and ftill the property would be out of him 
for the time if it were a valid contradl. That brings it to 
the queftion whether Mrs. Eajly being a married woman, 
could make a valid contraft for the hire of the plaintiff's 
goods. Now a contradi: to be valid muft bind both 
parties; but fhe being married, it could. not bind her. 
Jjt is faid, however, that it would bind her hufband, 
being for neceffaries for her ufe : but I know of no cafe 
where a hufband has been held liable upon a contradJ of 
this fort made by his wife living apart from him, as for 
neceffaries ; and no fuch cafe was made before the 
jury. Then has he confirmed the contradl ?, There is 
no fuch evidence. The cafe therefore (lands upon her 
own contraft unconfirmed, which is liable to the infir- 
mity of her being a married woman. It was argued on 
the other banc^, th^t fuppofing the coiitrafl: was good, 

tl;» 
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the notice given by the plaintiff to the flieriff's officer 
would have determined it : but to that I cannot accede ; 
for to determine a contrail, which is determinable upon 
notice, the notice fhould be brought home to the otlier 
contraSing party j and it is not enough that it fhould 
be given to one ading adverfely under fome fuppofed 
derivative title in the law from that party. The notice 
therefore which was given to the fherifTs officer would 
not alter the cafe. The conclufion is that this a£lion 
lies, becaufe the plaintiff had the prefent right of property 
in him at the time, inafmuch as the married woman to 
whom he fent the goods was not capable of contrafting 
with him for the hire, fo as to^take the property out of 
him. 

Grose J. I am of the fame opinion. It is argued 
that the plaintiff had not a vefted property in die goods 
in him at the time ; but it is not fhewn who had any 
property in them adverfe to him. The property was 
clearly once in him, and nothing is fhewn to deveft it out 
of him. 

Le Blanc This is a mere queftion of law. The 
plaintiff cannot recover unlefs he can (hew a prefent 
right of property. But it is clear that originally the 
property was in him ; and if he had parted with it, 
fomebody elfe muft have it. It is contended that either 
Mrs. Eajl or her hufband took it. But flie being a 
married woman could make no contraft : and as to Iver 
hufband, it is faid that he was bound for neceffari^ for 
her ; but thefe are not found to be neceffaries. Then 
as to his adoption of the contrafl:, it dpes not appear 
that he was even cognizant of it, and therefore had not 
R r 3 adopted 


i8[2. 


SltilTIl 

againft 

The bhcri/Tof 
Mioolkskx. 
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1812. adopted it- If then the property had not paffed to 
another, it muft have remained in the plaintiff. This 
a^ainj} dillinguiflics the prefent from the former cafe, where 
property had palTcd from the original owner to 
another, and was out of the plaintiff who brought the 
aftion. 

[BayLey J. had left the court belcic the conclufioji 
of the argument.] 

Rule difeharged- 


M.y 8la. 


King a^ain^ Harrison, one, &c. 


'Fo n pi w of 

j<j|bli( In 
trcipi's niui^i 
a cap;':s :u! 

Fi*- 15- Ft .Mvi.im 
cTt'Ccl :h. 
ft! It o'" the now 
i]cft 'nni* 
aj^nirjft il' j now 
riaa!tl<h 1'/ 
vuf'ir ot which 
l!io wa& 

-iircih <-1 Tn.i 
a cl nine d 1 ’ll 
mcul of 
1267 / ; :t ll.e 
f'laintiir icply 
tlnit the writ 
was irreyii^iilai ly 
iiT-iocl for lb 
imicli, whereas 
it tu^ht only to 
h rif hce<: i'.r 
rccjl.^ unci th.i*" 
the Contt aftn* 
wards on mo- 

tioji ordered ’it to , 

^r^«dry,W, which the defendant 1267/. 12/. 4//.; winch writ was delivered 
for t^c plain- to flicriff } wlio before the return thereof, and before 

tiff; the Court 
will intend, on 

the plaintiff** own fliewing,lhaB IheViit was only gnjCrt'd f->r thf ; and will therefore 
arryff the judgment. 

the 


''jpilE pLiintilT dcclart'd agaiiifl the defendant for .. 

trcfpais, aiTault, ai'd Cdfe imprifonment, and for 
detaining the pLiintilf in cuRody for eiijht hours witliout 
any rcafonable or pioi'.ihle caufe, until he paid the de- 
fond.int a large fiim, to wit, 1267/. 12/. /\cL to obtain his 
difcliarge. To wliicli the defendant pleaded that before 
tile time v.dieii, See. to wit, in liiL 50 Geo, 3., by the 
judgment of the Court of K, Z?., he recovered againfl 
die plaintiff 1682/. lor. for damages and cofts, and that 
1267/. i2j. i\d,^ part of the fum fo recovered, being 
unpaid, the defendant before the faid time when, &c. 
to wit, on the 28th of November^ 51 Get?, caufed to 
be ifliicd out of the laiil court of K, B. upon the faid 
judgment a writ of capias ad fatisfaciendum, dire£led to 
the flierifl' of MUidleJex againll die plaintiff, to fatisfy 
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tlic faid time when, See. arrefted the plaintliF by virtue 1812. 
of the faid wTlt for tlie caufe therein fpecified, and dc- — 

talned him for the time mentioned in the declaration, agahfi 

until ]je paid the faid money, &:c. Tlic plaintiff replied ^^ar.uso 
that the laid writ of capias ad f"»tisfaciendiim w'as illucd 
by the defendant out of the faid court irri'guLirI\^ iiniliily, 
rind improperly ; the fame having been ilTued for the faid 
fum of 1267/. 12/. 4//., as for the refiduc of the damages 
awarded to the defendant; whereas it ought only to have 
been for 300/. 12s, ^d.y as for the refidue of the damages 
aforefaid, the other part thereof having been before then 
fatisfied : and fo tlie plaintiff averred that the defendant 
of his own wrong alfaultcd and imprifoned him, * &:c. 
and not by virtue of the faid writ for the caufe therein 
fpecificd, until he paid the faid money for wliich the 
fame was ilfued ns aforcfald. And the plaintiff furtlier 
averred that tlic faid Court on motion afterwards, to wit, 
on Tiiefdiiy next after the morrow of the Purification, 

&:c. in Hilary term, 51 Geo . at Wejlminjler^ Sec. by 
rule or order of tlie fame court then and there duly 
made, ordered that the faid writ fo iffued as aforcfaid JJjould 
be quaped {a ) ; as by the faid rule or order, reference 
being jhercunto had, fully appears, 8cc. I’he defendant, 
protefting againll the fufllciency in law of the repllca- 
tloii, rejoined that the faid writ was iflued regularly 
and properly out of the court, and not irregularly, un- 
duly, and improperly, for the fum above mentioned, and 

(rt) The rulr, whicli wns of Hilary tcun i8it, was In tliis foim, 

Hanifon v. Ic is oulcied that the wiit of capias ad fatisla* 

ciendiini illuc<l in tins caufe be quafhed, and tliat the fum of 
1267/. I2J. 4J. hi tiic hands of the flieiifT of Middlcfc\\ by virtue of tire 
faid writ, be reiloicd to the defendant, after dcdalfiag therefreu: tlic 
fum of 317/. I2J. 4t/ to be paid to the phinllrf' with ths colls of this 
application, 

R r 3 ought 
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1812. 

Kino 

agaiaft 

Harrison, 


ought not to have been iflued for a lefs fum, as in the 
replication alleged^ and that the Court of Jf. J 9 . did not 
on motion, by rule or order, order the faid writ to bo 
quaihed in manner and form as in the replication alleged: 
on which iflue was joined. 

After a verdifl for the plaintiff for 5/., it was moved 
by Parhj in the laft term, to arreft the judgment, on 
the ground that it appeared upon the whole record that 
tlie writ was only ordered to be quafhed for the ex- 
cefs ; and that this would not make the defendant a 
trefpalTer. 

E- Lawes (hewed caufe againft the rule, and con- 
tended that the only iflue on the record, which was 
whether or not the Court had in faft quajt^d the*writ 
of execution, having been found for the plaintiff in the 
afhrmative, all that was ncceflary to maintain trefpafs 
flood admitted upon the record j and all that was intro- 
duced, as to the irregularity of the procefs in having been 
iflued for a larger fum than was due, was irrelevant, and 
formed no part of the iflue. 

Parl^ and Efpinajfe^ contra, infifted that the Court 
would look at the whole record, from whence it'would 
appear by the plaintiff's own fhewing that the writ had 
been qualhed for the excefs only, and not for the whole 
fum recovered, part of which, but part only, had been 
before fatisfied; and confequently the defendant, who 
a£led under exifting procefs at the time, could not be a 
trefpafler by relation, but was only liable to an aflipn 
on the cafe for an exceflive levy. For which they re- 
fiprred to Gojllu v. Wilcock Waherer v. Freman (^), 




(«) 


(i) 
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Belk V. Broadbent («), and Page v. Wiple (^). [Le Blanc J. 
afked if there were any cafe where the party could juftify 
under procefs which was afterwards vacated ? But none 
was mentioned.] 


1812. 

Kino 

HakkuuN. 


Lord Ellenborough C. J. The pleadings are fome 
of the moft faulty I have feen fnicc I fat here *, there is a 
double replication and a double rejoinder. The rule of 
court too was informally drawn up : the writ of execu- 
tion fliould only have been quaflied for the excefs. 
There might be fome doubt^ even if wc were to con- 
fider the writ as having been quaflied in toto, whether 
the party, who a£ted at the time under exiiling procefs, 
though irregular for its excefs, could be expofed to be 
fued* as a trefpafler, bccaufe the Court afterwards qualhed 
it {c). However, without deciding that point, but look- 

(a) sTcrmJlep.12:^. (h) 

(c) It Iccms agreed that procefs ifluing irregulaily frem ;t court 
of competent jurildi^lion to a proper officer will jiilbfy fuch officer 
ailing under it at any time before it is vacated : hut that inch 
procefs, when vacated, is no jidhfication to tlit paitv w]»o pio- 
cured it to be ilTued. See Furjbns v. Lloyds 2 Bl c . 845.3 and the 
cafes there cited, as alfo Grant w, 3 12S. 'I’he piiu- 

cipal quertion has been what fhoiild be the fujin ol the action agairili 
the plaintiff in the original fuit. In Tuner w Fctgatc in 1658, 
{ 2 , Sid, 1*5 7 . Hay. 73,) it was held th<n irefpafs Jay againft the 

plaintiff ill the former fuit who had taken the now jil.iintilf’s goods in 
execution under a judgment which was afterwards vacated by rule of 
couit. But there is a note at the end of the rcpoit, that in Ectjier^ 
J5 Car. 2 , A. P. 1663, the Couit wcil djl].iti.6A'd with tins judgment, 
and faid that fuch a relation fhall not make any pci Ton a trcfpa/ler. 
The book refers to B^dly w Ijundiag, icpoited in i Sid. 271, 2. as ha\ing 
been argued in T. 17 Car. 2., and decided in Fajier, 18 Car.z.^ wiierc 
T-uti/den J. faid that lelilion to m ike a trcfpafs had been ftiained, par- 
cuiarly in Turner v. Felgatc; and tins is dated more lully in i Lev. 95. 
However in PhiFpi v. Birony i Stra, $ 0 (), the di/lin^lion fc« ms to have 
been admitted by the Court between an erroneous judgment after* 
wards reverfed by a Court of Error, and a judgment vacated foi irre- 
gularity by the Couit which g^vc it i confideiing lint in the on<» cafe 
the fault was in the Court ; in the otHei it wasattrihutahl*; to tlie pniy 
or hii* attorney. And tlie Court feem to iwvc aited upon theVame 
diftin Aion in Farjom v. Lloyd. 

R r 4 
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1812. 


King 
agatnji 
II iKRISON. 


ing at the whole record, it appears to me that the Court 
only intended to quafli the writ for the excefs. The 
only difficulty in the cafe is that it (lands confefTed in 
terms that the Court ordered it to be quaped. But tha 
plaintiff himfelf does not complain that it ought not to 
have been iflued at all, but only that it was irregularly, 
unduly, and improperly iffued for fo large a fum as 
1267/. 12/. 4^. ; admitting that it ought to have iffued 
for 300/. 12/. 4^. Taking therefore the vvhole together, 
it (lands admitted by the plaintiff himfelf, that the de- 
fendant had only iffued it for a larger fum than he ought 
to have done. It appears therefore by the underftanding 
of both the parties, that the Court, by ordering the writ 
to be quafhed^ meant only to quafh it for the excefs be- 
yond the fum admitted by the plaintiff himfelf to be 
due. 

Grose J. I do not know how to fay that this defend- 
ant is a trefpaffer for having afted under the procefs of 
the Court. 

Le Blanc J. The difficulty is that the writ is ftated 
to have been qualhed by the Court, when it was only 
quafhed for the excefs. 

Bayley j. had left the court before this cafe was 
called on. 


Rule abfolute. 
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1812. 


Thomas againjl Younc; and Joggett, 
Graham (n). 


Bail of SmurJay, 

May 9 th. 


came on upon a rule for afide tlic judg- 

ment in fcire facias, upon tlie recognizance of bail, and 
execution iflued thcrc'on, for Irregularity ; which was ob- 
tained upon an affidavit of the defendant Ton/igy and James 
Aubrey, Fn Trinity term 1808 Young and Juggett be- 
came bail for Chaham for 180/. at the fuit of the 
plaintiff, y^oting fwore that not having lieard any thing 
further rcfpc£ling the aflioii till February lad, lie was 
induced to believe it was fettled ; when on the 8th of 
February he received a letter from the plaintiff’s attorney 
demanding payment of 70/. That he thereupon called 
on Grahaniy who was then in cuftody for debt, and 
^flured Young that the aftion was fettled ; in confe- 
quence of which he took no notice of the demand. That 
in faft Graham had given a cognovit, of which the 
plaintiff’s attorney never informed Youngs but fued out 
execution againft him marked to levy 69/. James Aubrey 
depofed that the judgment in the original caufc was 
figned on a cognovit as of Hilary term 1B07. TJiat on 
fearch at the office, no execution at the fuit of the 
plaintiff againft Graham had iffued till Hilary i8li, 
when a capias ad fatisfaciendum was lodged againft him, 
and returned non eft inventus. That no fein; facias had 
been iffued to revive the judgment. 


the 

pla’ntJli’Jufl 
tAkni a cogno- 
^ It the 
'Jotcndanr, with 
:iii ninecmcnt 
tr* uccivc the 
hy lonjj 

irirtjlniciits ; of 
wliich no notice 
was j^iven to 
the hail; tin- 
Court fet afulc 
an 1 Kccution 
a<!;ainll the bail 
lut'd out above 
a )eai allei tlie* 
ju jgmt lit, 
wotboiit a feite 
facial to rcvi\e 
it • even it the 
a^Kcment liy 
the |)I uniiif lo 
take the debt 
l)y inUalments, 
VN'ithout the 
coiilcnt of the 
hail, would not 
have difcbaiD;! 1 
them ; is tiicy 
could not alter 
tli.it have teu- 
dci'^d their 
piincipal. 


Burroitgh oppofed tlie rule, on an affidavit th.it tiie 
action was brought againft the principal iwTrmity 1806 

(a) I was not in court when this cafe was decided^ and am indebted 
for it to Mr. ^urrough, 

for 
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j8i 2. for i8o/. That on the 21ft of February 1807, he gave 

■■ a cognovit for 206/. 13/. debt and cods. That it was 

Thomas ® 

provided that no proceedings ftiould be had againft the 
and Another, bail except on default of payment of 50/. on the 24th 
of March 1807 5 50/. on February 1808 ; and the 
like fum on the 24th of February in each fubfequent 
year, till the whole was difeharged. That Graham had 
paid all but the laft inllalment, which became due on the 
24th of February 1810. That on the 23d of January 181 1 
a capias ad fatisfaciendum was lodged, to be returned, 
and w'as returned non eft inventus, within a year and day 
after the laft inftalment under the cognovit became due, 
and that the plaintiff proceeded againft the bail by feire 
facias, and obtained judgment, and took out execution* 
He cited Michell v. Cue and uoife («), where a rule for 
fetting afide an execution, becaufe it had been fued out 
above a year after the judgment obtained, without ai^v 
feire facias to revive it, was difeharged on the 
that the delay had arifen from the aft of the defendants^ 
themfelves. So here the delay w'as occafioncd by the 
conditions of the cognovit ; and it has been held (^}, that 
a cognovit given by the principal, without notice to the 
bail, does not difeharge them. 


Efptnajey for the bail, relied on the circumftance, that 
they had no notice of the terms of the cognovit j and 
were therefore lulled Into fccurity that the debt was paid, 
by the time which had elapfed without any demand made 
upon them. And 


The Court (Lord Ellenhorough C. J. being abfent) made 
the rule abfolutc, upon the ground that it did not appear 

[h) V, Nugent, ^ TermJRep.zyj. 

that 


(-) 2 Burr, 660i ^ 
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that the bail had any notice that the cognovit had been 
given with an agreement to pay the debt by inftalments. 
And Bayley J. faid that the plaintiff could not glv<t a par- 
tial indulgence to the principal without the confent of tlie 
bail \ and that, if he did, it difeharged them ; for the bail 
could not after this have rendered the principal. 


i 8 i 2. 

Thomas 

agiiinft 
YoyNG 
and Another* 


Norton againjl Shakespeare. 




A N application having been made by the plaintiff to ^ 

jL JL ® ■' pofii ion framed 


. dred of com- 
j.ofiiion fram 

fet afide a judgment and execution levied thereon only for the 


at the fuitof the defendant, this Court, upon caufe being Two bant luptsj 
fhcwii agalnll the application in laft Eajler dire£led 
the following ilTiies: firft, Whether the plaintiff had 
become a bankrupt and obtained his certificate j fe- trceeded 2000/. 
condly. Whether the plaintiff had before his bankruptcy piofflrcd com-' 
compounded with his creditors within the meaning of El 
the ftat. 5 G. 2. c. 30., and wlicthcr he was by his faid f'^nuioV^ 
certificate difeharged as to his future eflate and cfFcrts 
within tlie meaning of that ilatutc. Tliefe ifiiies were crt-ditoK, 

whofc dfhts 

tried before Lord Elh'tihrou^h C. J. at the London fitlings amouiucd to 

after lafl Triuity term, when tlie jury upon the firfl ilfiic, 

in refpeft of which no queflion afterwards arofe, found [he tE^nkrupi^s^, 

a verdlft that Norton was a bankrupt, and had obtained r? 

his certificate : and upon the lafl they found tliat he was 

not difeharged by his certificate as to his future effefts, will, wiihin the 

^ ... Oeo. 2 . 

as he had compounded with his creditors. r.io.^9. avoid 

In Michaelmas term lafl; the Attorney-General obtained a fubfequfnt ccr- 

rule nifi for a new trial; fnfilling, on two grounds, that the 

compofition which was proved at the trial to have been 

made by the plaintiff, and one Wolfe Lyon his partner, with tme ertatc and 
^ ^ ^ eff^as as well 

as perfon of one 

of the bankrupts, who was afterward'^ fued to judgment, and had execution levied on hU 
goods by one of his feparate creditors. 

their 
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1812. their creditors, was not within the flatutc; firft, becaufe 
■ " ’ " *• all the joint creditors of the plaintiff and IV. Lyon had 
not compounded ; fecondly, bccaiifc the feparate credi- 
aii-ik.3I'£arl. ^1^^ plaintiff were not included in that compofi- 

tion. In Hilary term G arrowy Gurntyy and Bowen 
fliewed caufe again ft the rule ; and the Attorney-General y 
Toppingy and Beard were lieard in fupport of it ; and the 
cafes of Thornton v. Dallas {a)y anil parte Green [b), 
were cited ; but as the material faifls, as \/ell as argu- 
ments relied upon in the difeuflion, are noticed in the 
judgment of the Court, it becomes unncceflary to give 
a further detail of either. 

The Court took time to confider of their judgment, 
wliich on this day was delivered by 

Lord Elli^nborough C. J. This cafe came before 
the Court upon a motion for a new trial 5 and the qucfliion 
was whether Norton the plaintiff had made fuch a com- 
pofition with his creditors as under the flat. 5 Geo. 2. 
c. 30. f. 9. limited the effeft of a certificate he had 
obtained under a commiffion of bankrupt againft him, 
fo as to leave his future eftate and effefts liable to his 
creditors. The fafts of the cafe were fhortly thofe. 
* The plaintiff and jLpw were in partnerfhip toge- 

ther, and their aflalrs being embarraffed, they called a 
meeting of their creditors, and offered a compofition of 
3/. in the pound, which fevcral of their creditors agreed 
to accept. A rcleafe was accordingly prepared, by 
which the perfons who figned it, being creditors of Not‘- 
ton and Wolfe Lyon jointly, in confideration of 3/. in the 


(a) Dough 46. 


(b) 1 Atk, 1 ST- 


pound 
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pound being paid to them fcverally and refpeftivcly at . 1812. 
the time of fcaling the rcleafe, in full fatisfa£i:ion and — - 

Noarojf 

difcharge of their fcvcral and refpe£l;ivc debts, releafcd tjgiiirjl 

S li iVK ££*!*£ \ 

the plaintiff and W ^Ife Lyon from all their claims and 
demands. Tliis releafc was framed for the joint cre- 
ditors only, not for any feparate ones ; beginning thus: — 

‘‘We whofc names arc hereunto fubfcribed, &c. credi- 
“ tors of Aaron Norton and Wolfe Lson^^ It was figned 
by feven of the joint creditors, whofe debts exceeded 
2000/.; but tliere were three joint cicditors, whofe debts 
were 92/., who did not fign : and though tlie plaintiff 
had feveral feparate creditors, particularly the defeiidanl, 
and Hill Walton and Co., the deed was not figned by 
them, nor was it fo framed as to admit of their figna- 
tures. And tlte queflion is whether this rclcafc coufti- 
tutes fiich a ccmpofitlon ns is within the flat. ^ (ieo. 2. 
c. 30. yi 9. By that claiife, if any commiffion llTalJ l/f^ ' 
againlt any perfon or perfons who, after the 24th of 
Ji/ne 1732, fliall liave been difeharged /)y that a,ly or 
fjall have compounded with i/.r, /rr, or their cre/lii^-rsy 01 
delivered to them his, her, or their if ale or 
been releafed by them, or been difeharged by any ucl: 
for the relief of infolvent debtors after the time afore- 
faid ; the body and bodies only of fucli perfon and 
perfems conforming to the ail, 5 :c. fhall be free froni 
arreft and imprifonment *, but the future clbpte and 
effefls (hall remain liable. And we think the true con- 
ftruftion of this claufc is that the compofitions it con- 
templates are not fuch as are limited y and extend to a 
particular defeription of creditors only, but to fuch as 
are generaly and would admit all creditors of whatever 
defeription they may be. A difeharge under the flat. 

5 Geo. 2. by bankruptcy and certificate, (in iinexcepted 

cafes, > 
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1812. cafeft,) IS a general difcharge ; releafing the party from 
all debts, joint as well as feveral, and feveral as well as 
agaii^ joint. A difcharge under an infolvent aft applies to all 
SuAKESPEARt. And it fecms to us that in the two other cafes 

mentioned in this claufe, of compounding with creditors, 
and delivering up the eftateand efFe£ts for them, fuch a 
compofition or delivery only is contemplated as is gefie-- 
rali and calculated to admit all creditors of every de- 
fcription. As the compofition therefore in tins cafe was 
limited and confined to the joint creditors only, we are 
of opinion that it does not take away from the plaintiff 
the certificate he has fince obtained ; that the verdidl 
therefore which was for the defendant was wrong, and 
that there ought to be a new trial. 


Sjlur^ajy 

Maj 91 -^ 


Kinnbar againji Tarrant and Another. 


To feire facias ^HE plaintiff declared in feire facias againft the dc- 
againft bail X ^ /, 

upon their re- tendants upon thcir recognizance, taken in hajler 

hfompeuntto term 49G^<?. 3., as bail for R Smpfon^ in 1345/. 12/., 

to plead In ba\ againft whom judgment was alleged to have been reco- 

nfuin^of «- vered by the plaintiff in M. 5oGt'(7, 3. for 1259/. lor. 


nfuin of «- vered by the plaintiff in M. 5oGt'(7, 3. for 1259/. lor. 
ccution,^that damages and cofts j and ftated the ift feire facias-^fted 
jffuing of the the pth of May^ and returnable in five weeks of Eajler^ 

feire facUs^hc $0 G. 3. (27th of May^) and the alias feire facias (which 
bankrupt and^R would be tcfted on the quarto die poft or 30th of May) 
returnable on the morrow of the Holy Trinity in the 
him, on which f^mie year ; to both of which nihil was returned : and 

he was declared » r i i • rr* 

a bankrupt be- after the appearance of the defendants, the plaintiff 

fore the letorn 
of the writ, and 

his elTc^ls, debt!, Ac. afligned to the proviHonal afllgncc, who before pica pleaded 
alTigncd I® the alTigoee voder the ^ommifGon, who w^as entitled to fue the defsndanu, 
Ac. 

c prayed 
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prayed execution againft them according to the form 
and efFeft of their faid recognizance. 

The defendants pleaded that before the ilTuing of the 
alias writ of feire facias, viz. on the aSthof May i8io, the 
plaintifli being a merchant, dealer and chapman, and feek- 
ing his trade of living by buying and felling, and being in- 
debted to R. Hamilton in loo/. and upwards, and alfo to 
divers others in fundry fums, became and was a bankrupt, 
within the intent and meaning of the ftatutes, &c. : and 
that thereupon afterwards, and before the iffuing of the 
alias writ of feire facias, a commiflion of bankrupt was, 
upon the petition of the faid R. H*y duly awarded and 
ilTued againft the plaintiff, by virtue of which the plain- 
tiff was afterwards, and before the faid alias writ was 
returnable, to wit, on the 31ft of May 1810, duly ad- 
judged and declared to be a bankrupt: and that after- 
wards, and before the faid alias writ was returnable, to 
wit, on the fame day and year laft aforefaid, by an in- 
denture then and there made by three of the commif- 
fioners, &c. (but which indenture is not nor ever has 
been in the cuftody or power of the defendants,) all the 
goods and chattels, debts, &c. and other pcrfonal eftate 
and efFe£ls of the plaintiff which he was entitled to at 
the time he fo became bankrupt, were duly affigncd to 
J. C., the provifional affignee thereof, for the benefit of 
the plaintiff’s creditors, &c. whereby the faid J, C. 
then and there became and was, and from thence un^^il 
and at the time of making the after-mentioned inden- 
ture, continued to be entitled to fue upon the caufe of 
aftion for which the plaintiff has declared on the faid 
writs of feire facias as aforefaid. And that after the 
return of the alias writ of feire facias, and fince the 
plaintiff fo declared, but before the filing of this plea, to 
wit, on the 4th of July 1810, by another indenture of 

that 


^13 

1812. 

Kinneah 

againft 

Tarrant. 
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that date made by J, C., the provifional aflignee, and 
threo of the commiflioners, &c. (but which indenture h 
not nor ever has been in the cuflody of the defendants,) 
J. C. tlic provifional affignec, by the confent and direc- 
tion of the faid conimiiTioners, afligned over, and the 
fame commiflioners ratified and confiriVicd the goods, 
chattels, debts, See. and all other the pcrfonal eftate and 
effecTis of the plaintilTs, which he was entitled to at the 
time he fo became bankrupt, to Rujhflr*hy See. (the 
afiignees cliofeii under the commiffion,) in trull for the be- 
nefit of the plaintifi'’s creditors: whereby the faid R.RuJIj- 
forthy Sec. then and there became and were, and from 
thenceforth hitherto have been and Hill are entitled to 
fuc for and upon the caufe of aiflion aforefaid. Sec. and 
this the defendants are ready to verify ; wherefore, they 
pray judgment if the plaintiff ought to have execution 
again ft them hy pretence of the faid recognizance. 
I hcrc was another firnilar plea, only Hating that after the 
plaintiff had been duly adjudged and declared a bank- 
rupt, and before he had declared on the writs of feire 
facias, all his cflate and efl’edls at the time he fo became 
bankrupt w'ere duly afllgned to J. C., wdio thereby be- 
came and w'as the aflignee thereof, and remained and 
ccnlinued fuch afligne : from thence until anc{ at and 
aft^r the return of the writ of alias feire facias, and 
alfo uiitll and at and after the time when the plaintift' fo 
declared as aforefaid. 

The plaintiff replied tJuit always after the time that 
he became a bankrupt, as in the iirft plea mentioned, 
and after the making of the faid indenture of affignment 
to J. C.y until the making of tlie faid other indenture of 
aflignment in that plea mentioned, the proceedings upon 
the faid writs of feire facias were continued by tlie faid 
J. C,y as fuch aflignee as aforefaid, in the name of the 
6 plaintifl*, 
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plaintiff, for the ufe and benefit and on the account of 
the plaintifPs creditors who Ihould take die benefit of 
the faid commiflion, and that the plaintiff declared on 
the faid writs for their ufe and benefit and on their ac- 
count accordingly, and not for his own ufe or benefit : 
and that always fince the making of the indenture of 
affignmcnt in the faid plea fecondly mentioned, the pro- 
ceedings on the faid writs of feire facias have been and 
ftill are continued by the faid RuJIjfortb^ 8zc. as fuch 
affignees, in the name of the plainlif}^ for the ufe and 
benefit and on the account of fuch creditors as aforefaid, 
and not for the ufe or benefit or on the account of the 
plaintiff : and this he is ready to verify : wherefore, &c- 
There was a fimilar replication to the fccond plea, 
omitting the latter part relating to the general aflign- 
ment. To thefe replications there were [general de- 
murrers. 


i8i2. 

Kinnear 

agrtiiij} 

Tarrant. 


Marr^aty in fupport of tlie demurrers, Hated the quef- 
tioii to be whether an a£lion can be fupported, tliougli 
for the alleged benefit of the creditors^, in the name of 
a bankrupt, whofe property and credits have been af- 
Cgned to another under his commiflion before declaration, 
againft a. defendant who pleads the bankruptcy, merely 
bccaufe the procefs had iflued, though it was not ferved, 
before the date of the affignmcnt or commiflion. Tliere 
is no cafe where a defendant has had a day to plead 
given to him, and the means of pleading the defendant's 
bankruptcy in bar, in wliich the Court have refufed to 
give eire£l to fuch his legal defence ; though upon fum- 
mary applications, where the defendant lias come to alk: 
u. favour of the Court, they may have inipofcd terms on 
him which precluded him from reforting to it, and per- 
Vox.* XV. i • jnitted. 
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with refpe£l: to the right of property in the aflignees 5 
as in Kitchen v. Bartfch (<»), where the aflignees having 
interpofed and required the defendant to pay them the 
money claimed by the bankrupt, it was held that he 
could not recover upon a promiflbry note. So in 
Kretchman v. Beyery in error (^), Buller J. faid, the 
i^ule is that the aflignees cannot make themfelves parties 
to the record in any intermediate flage of proceeding, 
but oiJiy immediately after judgment ; though an inter- 
locutory judgment is fuflTicient for that purpofe. Here 
the aifignees fliould have gone on with the writ of error 
in the bankrupt's name till judgment; therefore the 
feire facias (which had been fued out by the aflignees in 
tlieir own names after judgment and a writ of error 
allowed to compel an afllgnment of errors,) mufl be 
quaflicd.” [^Bayiey J. There the aflignees had no power 
t6 make themfelves parties to the writ of error.] Sup- 
pofe this had been an a£i;ion of aflumpfit, and that the 
llatute of limitations would have run upon the demand 
by the time this plea was put in ; how could the allig- 
nees have brought a new aftion after the fix years ? 
l^Le Blanc J. They might have continued the aftioii by 
the writ of journeys accounts (c). [Lord FAlenhorough C. J. 
afked if any cafe wc re known to have occurred' where, 
after a plea of the plaintifF^s bankruptcy, the aflignees 
had attempted the experiment of making themfelves 
parties to the record to carry^ on the fuit ? and men- 
tioned that in Foivlcr v. Do*wu (r/), Eyre C. J. in C. B. 
feemed to confider that the bankruptcy did not extihguifli 
the right of adlion, but that it was transferred to the 

(/») 7 Eafi, {h) 1 l"erm Eep, 463 - 

(f) See Ti'rws de Lejy and Spencer's cafcy 6 Ecp. lO. 

(d) I Mo/. & F4U 47* 

afligneea 
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aflignccs merely by the aflignment.] So the cafes cited 
ftew that, if the aflignees do not interfere, the a6l:ion 
may proceed in the bankrupt’s name. 

Marryat in reply. The whole argument on the ge- 
neral point reds upon the authority of Blhhins v. Man- 
tel (a) ; for Hewit v. Mantel {h) was founded on that ; 
but there the plaintiff' had obtained interlocutory judg- 
ment before his bankruptcy, and the action was held 
properly to proceed in his name during the execution 
of the writ of inquiry and till final judgment, on the 
ground that the defendant had no day in court, being 
after the award of the v/rit of inquiry, nor could after- 
wards plead any thing to the action. But after final 
judgment, the aflignees brought feire facias on it, and 
recovered the debt againft Manteh Waugh v. Aiijhn (r) 
came on upon motion made on the part of the defeiid- 
ant j and all the other cafes proceeded upon the autho- 
rity of Bihbins v. MantcL Webb v. Foa {d]y which come*; 
neareft to this, was an a£lion againft a wroiig-doer ; and 
the caufc of action had never been vefted by aflignment 
in the aflignees ; though they might have reduced their 
right into pofl'eflion by fei^ure. If the bankrupt might 
go on with the fuit \ why might not the defendant pay 
him at once, without defending the aftion ? But that is 
not even contended for. Neither if the defendant had 
let judgment go by default, could he have pleaded a 
recovery in bar to an aftion by the aflignees. By the 
fame mode of rcafoning, a fuit might be continued by 
the executors of a dead man in his name. As to the 
form of the plea *, nothing is pleadable in abatement, 

(a) a 358. (^) Ih 372. (0 3 437 * 

{d) J?£/. 391, 

S f 3 unlefs 
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iinlefs the defendant can give the plaintiff a better writ ; 
but the matter of this plea Ihews that the plaintiff had 
no right of aftion at all, and was therefore properly 
pleaded in bar {e). 

Cur* adv* vult. 

Lord Ellenborough C. J. now delivered the judg- 
ment of the Court, (After Hating the pleadings.) No 
cafe has been cited where the defendant, having a day 
in court to plead it, has been prevented from pleading 
the bankruptcy of the plaintiff and the affignment of his 
effe£ls, in bar to his recovery, or his having execution. 
All the cafes referred to are cafes where a fiimmary 
application has been made to the Court for its interpo- 
fition*, and there is no cafe where the queflion has arifen 
on the record by plea pleaded. But in Hewh and 
Others y Affignees of BibbinSy v. Mantel y 2 Wilfotiy 375., 
w^hcre, after interlocutory judgment obtained, the plain- 
tiff had become bankrupt, and had afterwards proceeded 
to final judgment ; on which judgment the aflignees had 
brought feire facias to have execution ; and the defendant 
pleaded the whole matter in bar, and prayed ’ judgment 
if the affiguees ought to have execution againft Jiini for 
the damages *, to which plea the affignees demurred ; 
and the Court gave judgment for the alTignecs and 
againft the plea 5 in giving j'udgment, Lord Chief Jufticc 
Wihnot fays ; “ indeed if the bankrupts themfelvcs had 
« brought a feire facia.', this plea might have been good ; 
« becaufe after they became bankrupts, perhaps they 

could have no legal right to have execution,*^ And 
Lord M'vufuid exprclfcs his opinion more decidedly in a 


1B12. 


KtNXlAK 

'I’arkant. 


(fl) Vide liarru v. Ji'mesi 9 F.a/i, Sz. 


cafe 
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cafe which came -before this Court in Michaelmas term 
*1782, and which is not in print. That M-as, Barnes, 
^JJlgnee of Saunders, a Bankrupt, v. Maton. Mr. Mans- 

field flhewed caufe againft a rule for difcharging a de- 
fendant on common bail, in an aftion brought by the 
aflignces of a bankrupt, on the ground that he had been 
before arrefted by the bankrupt before liis bankruptcy 
for the fame caufe of ailion^ and had been fince arrefted 
afrefli by the aftignees in the prefent attion. Tlic fuit 
brought by the baiikrupt before Iiis bankruptcy had pro- 
ceeded no further than the delivery of a declaration. 
And he cited 2 Wilfon, 358, Bihbins and Others Man- 
leL Pvlr. Bearcroft, contra, in fupport of the rule, cited 
Mayhoey, Gregory, Trin, 17771 exactly in point. He 
faid. It is enough for me to ftiew that the aflignces may 
proceed in the firft adlion if they pleafe : for if the firft 
may go on, the fccond is vexatious, and the defendant 
ought to be dlfcharged. The cafe in Wtlfon was after a 
judgment obtained by the bankrupt. What hinders the 
aflignces going on with the adlioii in the name of the 
bankrupt ? Why the defendant may plead the bank- 
ruptcy : but the Court will not allow fuch plea if the 
aflignces come in and fay, pay the money to us and not 
to the bankrupt. Lord Mansfield, Tlie right ground is 
that the fecond adfion is not vexatious if the aflTxgnces 
could not proceed in the firft aft'ion brought by the 
bankrupt. The defendant might have pleaded the bank- 
ruptcy, and the Court could not have fet a fide a legal 
bar.” And as the fame plea has been pleaded in the pre- 
fent cafe, which the Court of K, B, in the cafe of 
Barnes, Afilgnee, v. Maton, juft cited, recognized as a 
legal bar, we cannot deny tlie fame cfl’e<fl to thefe pleas 
in the prefent inftance ; and muft therefore pronounce 
S f tliat 
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lffl2. that the plaintiff, the bankrupt, cannot, under the cir- 
cumftances ftatcd in thefe pleas, have executi<Mi againft 

KiNNEAR V 1 .1 1 . 

d%auiii the bail upon their recc^nizance. 

Tarrant. 


Satnrdayf The King againft the Juftices of London. 

May yih. 


All appeal 

a poor’s 
late in Londnn 
or Mtddlcjcx 
jniifl be made, 
as in all other 
counties, to the 
next I i. e. next 
J>ra£ticable) 
gencial quarter 
I'cdions ; 
though the flat. 
17 G 2. r. 38. 

/. 4. m its terms 
g\es the ap- 
peal to the 
31 ext gct>cr.il OR 
^uaiur ftflions ; 
3t appearing 
fioin tW her 
parts of the a£l, 
rs well as from 
other afSs in 
pari materia, 
that thofe 
terms aie iifcd 
fynoninioiifl\ ; 
and though in 
the two coun- 
ties mmed 
there arc four 
gercrai as w»'ll 
as lour general 
quarter ieilions. 


F this cafe, which was argued In laft Hilar‘S term by 
Nolafty Gurney, and Bolland, in fupport of the rule for 
a mandamus ; and by Parle, and Adolphus, againft it ; 

Lord Ellenborough C. J. now delivered the judg- 
ment of the Court. 

This was a motion for a mandamus to enter con- 
tinuances upon an appeal by Johri Stocks, againft a poors- 
rate : and the queftion was whether in London, where 
there are eight feflions every year, four general quarter 
feflions, and four general feffions, a party is bound to 
appeal to the general feflions, if they occur firft after 
the rate \ or whether he is entitled to pafs over the gene* 
ral feflions, and appeal to the next general quarter fef- 
fions. The rate in this cafe was publiflied in the church 
on the 28th of OBoher 1810: the next general 
feflions were on the 29th of the fame month ; but as 
there was no interval between them and the publication, 
it could not be expeQed that the appeal Ihould be made 
at thoCe feflfions. The Bext general quarter felEons were 
in January 18115 and to that felfions Mr. Stocks ap- 
pealed 5 but as a general ^eflion had intervened, the quef- 
tion is whether the appeal was not out of time. The 
appeal was adjourned to the three following quarter 
leflions 5 and at an adjournment of the OBober quarter 
fcflTions in November i8li> the feflions decided that 
Mr. Stoch had not appealed in time 5 and on that ground 

difmifled 
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difmifled the appeal. By the ftat. 43 EHz. c. 2. f. 4., 
if any perfon (hall find himfelf aggticvcd, the juftices of 
peace, at their general quarter feflions, 11 dl take fuch 
order therein as to them lliall be thought convenient. 
This ftatule therefore gave the appeal to the quarter 
feflions indefinitely, without even limiting it to the next 
which Ihould occur. By ftat. 17 G. 2. r. 3B. 4., a 

perfon aggrieved may appeal to the next general on 
quarter feflions of the peace for the county, riding, 
divifion, corporation, or franchife, where the townfliip, 
parifli, or place, for which the rate is made, lies : but if 
it 111 all appear that reafonable notice was not given of 
the appeal, the juftices (hall adjourn it to the ne-jit quarter 
felfions, and then finally hear and determine it. And 
the faid juftices may award to the party, for whom the 
appeal lhall be determined, reafonable ‘colls, in the fame 
manner as they are empowered to do in cafe of appeals 
concerning the fettlement of poor perfons by ftat. 

^-30. This ftatute therefore limits the 
appeal (in terms) to the next general or quarter feflions, 
and the queftion is whether the word generar is ufed 
with a view to thofe places which have both general and 
quart£r feflions, as London and Middlefex ; or whether it 
is not ufed as another w^ord for quarter feflions, in con- 
tradiftinflion to a fpecial felfions ; every quarter feflions 
being a general feflions ? And we are of opinion that 
the latter is the true conUruftion ; and that an appeal 
to the next quarter feflions, notwithftanding the inter- 
vention of a general feflions, is in time. The dircdlion 
to adjourn to the next quarter feflions, if proper notice 
be not given, dropping tne word general^ falls in with 
the notion that the Icgillaturc ufed it in the fenfe we 
adopt \ for if thefe appeals yrerc t(^ be heard at the 

general 
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r8i2. goueral leffioiis which intervened between the quarters, 
110 rcaibn can be given why the adjournment fliould 
have been to the next general as well as to the next 
qnaiit'r iellions. The dire£lion too as to cofts raifes an 
inference that this is the right conftru6tion : for no cofts 
can be given under the ftat. 8 & ^ 3. but at the 

quarter feffions ; inafmuch as the appeal againft an order 
of removal is, under tlie ftat. 13 & 14 Lm . 2. c. 12. 2., 

confined to the quarter feflions. TJie next feQion too 
in the ftat. 17 6*. 2. r. 38. viz. f. 5., fpeaks of the gene-' 
ral or quarter feffions for a eounty^ ridings or divifon : 
whereas there is no county but Middlefexy in which there 
are in fa£l: general feffions in addition to the quarter 
feffions j and they do not occur in any riding or diVi- 
/ton* We therefore think th^t the appc;d \vm.s in time, 
and that the rule ffiould be made abfoluto. 


Saturday t 
Alijy 9 th. 


Thornton again/I Ford and Serm:, Clerks, 
and Hoxmday. 


Chim cf c onu- q'HE plaintiff having fued out and ferved the defeiid- 
of ants with a writ of latitat, tefted the 23d of Jnnuary 


OxJjld wai 
allowed in an 
adion of titf- 
pafs again ft a 
pro£'.or, a pro- 
pro^tor, and 
the mai fhal of 
the univerfity ; 
thongli the affi- 
ddvlt of ll^e lat- 
ter, (lel'cnbing 


laft, and returnable on the 8th of February^ to anfwer 
her in this court in a plea of trefpafs ; to which the 
defendants appeared 5 a claim of conufance of fuch pica 
was thereupon made and entered on the record, as of 
the return-day of the writ, by Lord Grenville y as chan- 
cellor of the univerfity of Oxford^ in the form fet forth 


him as of a 

^uh^h&oVoxford, only verified that ha then was an^ had been for the laft fourteen years a 
common fvivant of the univerfity called marfbal of the univeifity, and that he was 
lued for an a^t done by him in difeharge of Ms duty and in obcdichce to the orders of 
the other two defend^ts, without ftating that he refided within the univerfity, or was 
matriculated. • 


in 
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in the cafe of Williams v. Bric\ende?ty 1 1 Eajly 543 and 
Welles V, Traherne y Willesy 234., there referred to, mu- 
tatis mutandis ; by wliich it appears that M'c univerfity, 
under letters patent of ILn, 8. and the iLiiiitc of con- 
firmation of 13 Ti/Vs. c. 29., claimed conufance inter 
alia of all manner of trcfpafTcs, ^Vc., pleas, and com- 
plaintvS perional, &c. arihng, ilone, or committed within 
the town of OKfordy the fuhuvbs, as well at the fuit 
of the king, as at the fuit of the party, or otherwife how- 
foever, •where tl e [choLus^ cr tL\ir Jervants or ■minijlcrsy 
or any other pcvfons whj !o have any privilege of 

the /aid univerfU\y whom the l.iii! cliancellor, ^c. ihould 
challenge, was or fhoulil he one of the parties, &c. 
The claim of conufance afte*rwards prccceikd to ilate 
lliat the defendantb, on the d«iy of the ifiuing of the faid 
writ or procefs, and at the time when the caufc of ucHon 
of tlic plaintiff accrued, and before that time and con- 
tinually fincc hitherto were and arc perfons who ought 
to have the jnivilcge of the faid univerfity in this behalf 
aclually rclulcnt and abiding therein ; that is to fay, the 
faid James Ford was and is a mailer of arts and a fellow 
ot Trinity colK^ge in the faid univerfity, and one of tlie 
proQors of the faid univerfity, dwelling and refiding in 
the fame, and therein matriculated : and the faid P, 
Serle was and is a mailer of arts, and a fellow of Trihitj 
college ill the faid univerfity, and one of the pro- 
protlors of the faid univerfity, dwelling and refiding 
within the faid univerfity, and therein matriculated : 
and the faid J. Holliday was and is a fervani or minijier 
of the chancellory majlersy and fcholars of the faid univerfttyy 
to nvity the marJJjal of the faid univerfityy within the jtirij- 
dicllon thereof; and that the plaintiff’s caufe of nitlon 
arofe and a<;crued wdthin the liberties of the faid univer- 
fity. 
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i8i 2> fity> tliat is to fay at 0 >^ord aforefaid } and that the fsnd 
defendants were and are fubjeft and ought to be fum- 

TTh OR NT 

nidhijl moned and impleaded for the faid caufe and matters in 

and Others. procefs mentioned before the chancellor 

of the univerfity aforefaid, &c. and not elfewhere, or in 
any other court whatfoever, &c. 

The defendant Mr. Ford dated in his afBdavit the fer- 
vice of the procefs and notice of declaration upon him at 
the fuit of the plaintilF on the 8th of February iSi and 
that from the 24th of April 1 8 1 1 he has been a con- 
ftant refident member of the univerfity, and for the 
whole of that period, and for fevcral years before, one of 
the fellows of Trinity college in the univerfity; and that 
before and at the time of committing the fuppofed tref- 
pafs, and of the fervice of the laid writ and notice, he 
was and ftill is a refident maficr of arts, and one of 
the prowlers of the faid univerfity adlually refident and 
abiding in the faid univerfity, and one of the fellows of 
Trinity college aforefaid ; and that the fuppofed trefpafs 
for which ho is fued was for an aft done by him on the 
29th of November laft in difehavge of his duty as one of 
the proftors of the univerfity. Tliat the courts of the 
chancellor of the univerfity are regularly holden from 
time to time during term, for the trial of ail fuits within 
the cognizance and jurifdifiion of the faid court, and 
tliat the defendant is liable and willing to be called 
upon to anfwer the plaintilF in the faid court. There 
was a fimilar affidavit by Mr. Serle, mafter of arts, fellow 
of Trinity college, and one of the pro-proQors of the 
univerfity, as to his refidence in the univerfity before and 
at the time of and ever lince the fuppofed trefpafs com- 
mitted by him ; and alfo that this aflion was commenced 
agaiuft him for an aft done on the 29th of November laft 
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in difcharge of his duty as one of the pro-prodlors ; and 
that he was alfo liable and willing to anfwcr the plaintiff 
in the univerfity court. The affidavit of the other de- 
fendant Holliday defcrlbed himfelf to be of the partjlj of 
St. Mary Magdalen, in the fuburhs cf the city of Oxford, 
and mmfjal of the univerfity of Oxford : and ftated that 
he now is and had been for the laft 14 years, and was 
at the time of the fuppofed trcfpafs and of the fervice of 
the writ and notice, a common fervant of the univer 
fityy and called marjhal of the faid univerfity; and that 
the fuppofed trefpafs for which the aftion is brought 
was an aft done by him on the 29th of November lall 
in the difcharge of his duty in obedience to the orders of 
the two other defendants Mr. Ford and Mr. Serle^ This 
affidavit concluded like the others. There was a fur- 
ther affidavit verifying the matriculations of M.x^Ford 
and Mr. Serlcy as regiftered in the book of matriculations. 
But neither in the affidavits, nor in the letters miffivc of 
the chancellor, from which fourccs the formal entry on 
the record of the claim of conufincc is drawn up, was 
there any exprefs mention made of the mntricularion, or 
refidence within the univerfity, of the otiier defendant 
Uollidiiy : and upon this ground, 

• 

Carr and Richarifon now objefted to the claim of 
conufance made ; and referred to Hayes v. Long [a)y to 
fliew that the refidence of the party within the uiiiver- 
fity, oil whofe behalf the confuance was claimed, was 
necelTary to be lliewn, and could not be intended. And 
they referred to certain of the ftatutes of the univerfity, 
which they read, requiring all the fervants as well as 

(a) a Wilf. jir. and 


hi 

i8u. 


Thorntom 

againft 

Foim 

and Others. 


fludents 
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i8i2. ftudoiifs rf the iiiiircrilry to be matriculated. [It was 
objedled by the connfel for the defendants, that thefe 

TnORNi'OM 

Itatutcs were not brought bcTorc the court by aflidavit, 

and OtlLrf. therefore could not be noticed : but faid that 

the plaintifi'fiiould not be prejinlicrd by that, if any thing 
important turned upon them.] They then read Stat. 
titullis 1 8. cle Miniftris ct Servicntibus Univeriitatis.*' 
iSecI I. de Regiftrario uhiverfitatis. Then tit. 2. de 
Matrlcula Univerfitatis, fe<!il. 2. “ Matrlculic dillributio 
in capita. — Volumus ut hoc regiflrum five Hbcr matri- 
culationis iji tot capita quot fiint collegia ct aulx divi- 
datur ; quibus etiani adjungatur aliud caput, continens 
omnes et fingulas alias perfonas privilegiatas imra prac- 
cin<ftum univerfitatis habitantes ct commorantes.^^ Se<3:.6. 

Statutum eft quod quilibet laicus, ad privilegia univer- 
fitatis admittendus, cuvet fe in matriculani univerfitatis 
referendum ; et tempore admiflionis fuaj idem juramcn- 
turn prjcftat quod ftudentes et fcholarcs ; ct infuper 
juret qiiodnunquam aliquam caufam funm cornm majore 
aut Ballivis attempfablt, nec coram eorum aliquo, tan- 
qUam fuo judice, refj^omiebit, quamdiu in univerfitatis 
obfequio permanferit.” The charter of 8. men- 

tions, generally, Jludents and mlnjjlers ; and the ftatutes 
of the univerfity direct certain regifters to be kept,* in 
ordar to nfeertain what perfons come within thofc ge- 
neral deferiptions : and thofe for whom the privilege is 
claimed ought to fhew that they arc within the regif- 
tered defeription. Now though two of the defendants 
appear to have been matriculated, yet the third does not ; 
and this is a joint trefpafs by the three, and the privi- 
lege claimed muft extend to all Or none ; as in the cafe 
of an attorney who has no privilege when afling with 
others. pLord EiUriborough C. J. obferved that that 
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might be fo, if this were a perfonal claim of privi- 
lege fet up by the individuals ; but the claim of conu- 
fance was hqre made by the univerfity whofe privilege 
it was.] 

The Aitorney-Gaicraly Abbolty and W. E, Tauntony in 
fupport of the claim of conufancc, were flopped by the 
Court, after the firft had rtiortly pointed out the 
diflinftion between the former cafes, where the claim 
had been made on the part of mafters of arts and otlier 
members of the univerfity not neceflarily refident in it ; 
and this cafe, where the claim was made on behalf of the 
prodlors, and an afting fervant of the univerfity, who 
exercifed perfonal offices and duties within the univer- 
fity, which neceflarily obliged them to refidence, and 
where the very acl of their interference fliewed that 
they were all in facl prefent within the univerfity at 
the time. 

Lord Ellenborough C. J. The only qucflion is 
whether a perfon who fwears that he now i^, and has 
been for the laft 14 years, a common fervant of the iini- 
verfity, called the mtirflial, and was fo at the time of the 
fuppofed trefpafs, &c. when he was ailing in difeharge 
of his duty, and in obedience to the other defendants, 
muft not be taken to be within the privilege of the unU 
verfity at the time, where there is no evidence to the con- 
trary ; and where the charter gives the cognizance to the 
utiiverfity court in refpeil of all actions of trefpafs, &c. 
“ where the fcholars, or their fervants or minijlersy* 
See. ihall be one of the parties. Is he a fervant ? He is 
exprefsly ftated to be fuch ; his duties are altogether of 
a local nature within th^ univerfity; and by the common 
i , law 


63jr 

i8i2. 


Thornton 

a^ahijl 

Foro 

and Olliers. 



^ 4 * 


CASES IN EASTER TERM 


1812. 


Thornton 
agahifl 
' Forxj 
andOthcJi. 


law prefumption, if he have perfonal duties to perform 
which require his conftant refidence, he muft be taken 
to have been relident in the regular performance of his 
duties, if nothing appear to the contrary. But it is ob- 
jefted that he is not exprefsly ftatcd to have been refi- 
dent. If the charter had in exprefs terms require^Tuch 
a perfon to be refident within the univerfity, then indeed 
he muft have been ftated to be fo at the time ; but that is 
not in terms required. With refpeft to ftudents, maf- 
ters of arts, and others, who may or may not be refident 
members, the Court has thought it a reafonable inter- 
pretation of the general words of the charter, that their 
aftual reCdence ftiould be verified, in order to bring them 
within the privilege of being fued only in the univerfity 
court : but the fervants of the univerfity muft ncceifarily 
' be refident there : their duties arc of a local nature, and 
in almoft daily exercife: of all perfons they muft have 
the moft fixed domicile there ; and I obferve that he h 
defcribccl to be of a parifli in the fuburbs of the city of 
Oxford. Suppofing, however, that he never flept within 
the univerfity, but was daily in waiting wdihin in it to 
do his duties when called upon ; ftill I cannot fay that, 
he would not be privileged. Then it is objefted that he 
is not in the book of matriculation ; which may be 
owing to the neglc£l of fonie other perfon ; or he him- 
felf may incur an academical oflence for not having pro- 
cured himfelf to be matriculated ; and it may be a con- 
venient regulation iliat every fervant, as well as member 
of the univerfity, Ihould be regiftered : but the privilege 
now claimed is not perfonal to the man, but is the pri- 
vilege of the univerfity, and his negligence cannot exclude 
them from infifting upon their claim of conufance for 
their fervants. If^ thereforci it were (o be admitted that 

9 ^ 
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the claim of conufance muft be perf<;£l: in all its parts 
for all the three perfons, this is perfedly n^de out. 


Grose J. agreed. 


1812. 


Thorntow 

Ford 

and Other*. 


Le Blanc J. The charter nOt having in terms made 
refidcnce a qualification, the Courts, looking to the rcafon 
of the privilege, have put that conftruflion upon it ; and 
in certain cafes, vtdiere it has been claimed for part of 
the defeription of perfons named, who are not necefTarily 
refident, they have required their rcfidence to be verified. 
But there is no necelfity for applying the fame rule to 
another defeription of privileged perfons, like the de- 
fendant Holliday^ who being a common fervant of the 
univerfity, for the execution of local duties, mull necef- 
fiirily refidc there in order to perform thofe duties. 

Bayley j. agreed. 

Conufance allowed. 


Blundell, Clerk, and Atherton, ngainji 
. Maudsley. 




^ tf 'HLS was an aflion of debt on the Rat. 2 < 5 * 3 /iV/. 6. np^T, 

1 . . 11 - ^ ^ 
t*. 13. for not fetting out a tenth, as the tithe of hay, .5 LA 6. c. j.j . 

r t T ir ' T n • ' 1*1 . - lor not iittiiuj 

in the panih of Halfall \\\ Lanaijlnre^ or which pariili out .7 a«, 
Mr. Blmuu'll was re£lor, and Athertcn his lefloe of a 
moiety of the tlchc in the townlhips of Melling and 

his common 

liw tinlcfs there be evMence <>f n)me c» italn prood motlii* or cnflomary p.-iymcnr 

in lieu of the common law tithe; nnd thouj^h the plaiiuiiF jravc in evidence a tenicr of 
i6c;6. Uating a ciUlom to take tlie l»th c«>ck of hay in a cert jin advanced Hate of pre- 
paration ; and though his own and »hc defendant’s witnclles flattd other varying model 
of paymriit; yrt the tciricr not hHng coiiclufive, and the juty not finding the iith 
cock of liny rcndcrahic, or other I'pfcific enftomary mode of tithing, the pldiiitiir is euU* 
tied to recover. • 

Voi,. XV. T t Maghud, 
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El UNDtLT., 

C?lcik, 

j ih^j} 

Ma cDaLtY, 


Magbuliy in that parifli, which confiflcd of fix town- 
fliips. At^thc trial before IVood B. at Lancajlery the 
plaintitF called a witiicfs, who, after proving the defend- 
ant to be in the occupation of a fariri in the parifli, and 
that he had refufed to fet out the tithe of hay-grafs, and 
hay-clover, fpoke generally of a cuftom in the parifli 
to take the nth cock, but had never known any inllancc 
of its having been taken in kind within the townfliips in 
queflion. 'I'Jie plain till* afterwards put in a lorrier from the 
rcgillry, dated i/\y 1696, and figncd by the reftor, 
curate, and two churchwardens, which mentioned fevo- 
ral cufloms 5 amongll which was ftated — our cuftom 
for tithe of corn is to tithe at the 1 1 th hillock, on con- 
dition it be fet up, and at the nth cock of hay when it 
is dried and withered. Hemp and flax is gathered in 
kind, or in lieu thereof i 8 cl, a mcafurc.^^ On this evi- 
dence the defendant’s counfel objetled that this action 
could not be maintained, for not fetting out the as 
tithe, when the plaintift ’s evidence proved tliat the i ith 
only, and not tlie tentli, was payable. To which it was 
anfwercd by the plaintifl'’s counfel, tliat this was in the 
nature of a modus, of wliich, if the defendant meant to 
avail himfelf by way of defence, he nnift llicw that he 
Iiad fet out his tithe according to the cuftom ; and that in 
a fiinilar cafe two learned Judges had been of tliat opi- 
nion. 'Hie learned Judge, however, who tried the caufe, 
was of opinion that th« non-payment of a cuftoniary 
tithe was cither not within the penally of tlie a£t of 
Ed. 6 . ; or if it were, that the plaintiff Ihould have de- 
clared that by cuftom the nth was payable, which the 
defendant had not divided and fet fortli ; as the ftatiitc 
fpcaks of tithes, which of right or aijlom ouglit to have 
been paid. But he permitted the caufe to proceed ; re- 
* 14 ferving 
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ferving the point for the confuleratlon of this ^ Court. 
The defendants counfel then called witnefles for the 
purpofe of proving that the tithes of hay and clover were 
covered by modufes in the townfliips of MeJlhig and 
MaghulL But none of the witnefles had ever recol- 
Icftod the payment of tithe hay in kind ; and the 
money payments for diflferent kinds of land on which 
hay was made had varied for different eRates ; in fome 
ij*., in others ij-. 3 J., in others u. 6d, an acre; two of 
the variations, at leaR, alfciSling clover as well as natural 
grafs. The learned Judge, on fumming up this evidence, 
Rated to the jury the nature of an immemorial modus, 
aiul that to couRitute its validity it muR have exiRed 
from tlie beginning of the reign of and that if from 

tiie fums, the modufes, or any other circumRances, they 
were fatisficd that the funis had not been paiil for that 
period, they muR find agaiiiR the modufes. 'riien, after 
pointing out to them the variations in the evidence, as to 
the payments made, he left it to them to fay whether 
any of them had exIRed from time immemorial; and the 
jury found for the defendant. 

Scarlett moved in laR Mithatlmas term to fet afide the 

% 

verdidf and grant a new trial, on the grounds, iR, that 
the varying payments Ihcwccl that there was no regular 
modus in the pariRi, and therefore the adRioii was main- 
tainable. But, 2 dly, if a cuRomary mode of tithing by 
fetting out the iith hillock of hay, on account of its 
being in a more advanced Rate of preparation, were 
eRabliRied ; yet as the defendant had not fet out his 
hay according to the cuRom, he was liable in this 
adlion. 


Pat if 


1812. 

Blundell, 

Clerk, 

Maud^let. 


Tt 2 



644 

I8i2. 


Bt uNDcr.i , 
Cliik, 
again ft 
MAL^nsr.j:r. 


CASES IN EASTER TERM 

Parky Toppingy and Richardfoiiy {hewed caufe againft 
the rule. The ftat. 2 £ 5 * 3 Ed. 6, r. 13. only gives the 
afiion for not fetting out ike tenth party that is, the com- 
mon law tithe i and the plnintifF^s claim on the record 
is framed accordingly : whereas the terrier, which was. 
given in evidence by the plaintiff himfelf, eftablilhcd a 
ciiftom to fet out the nth cock of hay only, to whicli 
that ftatute does not apply. [Lord Ellenboroiigh C. J, 
How docs it appear that the jury have found any ccrtaiti 
modus in this cafe ? It is true that the defendant was 
not tied down to prove any particular modus ; but in 
order to ouil the rccfor of his common law right, there 
muft be fome on? good modus proved : but here there 
was only proof of varying payments from time to time, 
'Which is no proof of a modus, but of dliferent compo- 
fitions for tithe.] The reftor himfelf claimed the iitli 
cock, and gave the terrier in evidence of it: he ouglit 
tliereforc to have been nonfuited upon tJiat proof, [Lord 
PMcnborough C. J. lie went into evidence, and f.nlcd to 
eflablifh the cufiomary claim fet up : then was he to lofc 
his common law light, if no certain modus was proved? 
Laying the terrier out of the qucftion, there was no evi- 
dence of a claim to the i itli part ; but evidence /)f other 
varying payments. Le Blanc J. The qucftion is whe- 
ther the terrier conclufively proved the cuftomary mode 
of tithing. It is one mode of proof, but not conclufive ; 
and therefore did not go to a nonfuit.] None of the 
witneftes knew of any payments in kind of tithe, but all 
fpoke of one or other cuftomary mode of payment. 

Lord Ellenborough C. J. If the plaintiff cannot 
maintain his right to the tithe, he is not entitled to main- 
tain this adion,,in which he claims to recover the penalty 

againft 
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againftthe defendant for not fetting out the tenth part. He 
endeavoured at the trial to cut down his own a£lion, but 
could not fiicceed ; for he cannot deftroy his common 
law right without (liewing fome other certain right in 
the place of it. He gave in evidence a terrier fhewing 
a cudom for the reftor to take only the i ith part; but 
the parol evidence firfl; offered did not eftablifli it, aiul 
tlie reft of the evidence went to contradift it : the refult 
was that no certain modus or cuftomary payment was 
proved ; and confequently the reftor muft be entitled to 
his common law tithe. 


1812. 


Blundell, 

Clerk, 

agairtft 

MAUDJ»LEr. 


Grose J. The clergyman is either entitled to his 
common law tithe, or to fome certain thing in lieu of it. 
There was no certain cuftomary fubftitution proved, and 
tliercforc he was entitled to his tithe at common law. 

Le Blanc J. If the queftlon had been left to the 
jury, and they had found that the plaintiff was entitled 
to the 1 itli part, that would have been an anfwer to the 
aiftioii. But if tint queftion were not left to them, and 
they have not found any certain modus, he is not to 
be turned round merely becaufc there was fome evi- 
dence, *but only evidence, of a modus to take the nth 
part in a more perfect ftate. The queftion, however, was 
not left to them; and therefore there muft be a new 
trial. 


Bayley j. aflenting, 


Rule abfolute. 
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Jifnttduy, 
jM-y I’llh. 

After the tiilc 
to certity the 
iccord in ciror 
has run out, 
the defendant 
ill error may 
i'ue f)iit his wiit 
of Iciie facias 
quare execu- 
tionem non, 

&c , thouph the 
tranfeript \\as 
not then ac- 
tually delivered 
and filed as it 
might to have 
hecn. 


Branscombe againjl Hughes, in Error. 

was a rule upon the defendant to flicw caul’o 
why the feire facias quare cxecutioncm non, &c. 
ifiiied by liiin, and all fubfequent proceedings, fliould not 
be fet afidc for irregularity, with coO*?. A writ of error 
was iflued this term by the plaintiff in erroi, upon a judg- 
ment recovered by the deieiulant in C. B. On the i8th 
of April the defendant’s attorney was fevved with a copy 
of the allowance of the writ of error j and a copy of the 
rule to certify the record was ferved on the plaintiir’s 
attorney on the 22d. The feire facias quarc exccutioncm 
non, &c. was ilTued on the 2d of May^ returnable tlic 
3d, (in order to get a return of nihil 5) and on the 6th 
of May the plaintiff’s attorney applied at the office of 
the clerk of the Errors of C. i?., and was informed that 
the tranfeript of the record was not delivered out of the 
office till the 4th of May: by which, if cognizable in 
that mode, it would have appeared that the feire facias 
was fued out and returnable before the tranfeript of 
the record was aftually brought into this court. But 

c 

The Court faid that there being nothing on the record 
to inftruft tliem when the tranfeript was brought into 
court, they would either take it as returned generally of 
the term, or would look at the day when the rule to 
bring in the tranfeript was returnable, and would pre- 
fume that it was brought in on that day 5 and therefore 

Difcharged the Rule [a), 
(<j) Vide IVright v. Fcckhumt ante 204.. 

^ Comyfiy 
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Cojnyny in fupport of the rule, referred to Goodright 181 2i 
V. Hugofon {a)y and Sambridge v. Hanfeley [b)y to (how that 
till the tranfcript is aclually filed, the writ of feire 
facias, &c. cannot ifluc ; though if the record b * a^hially 
tranferibed and brought into court before the eight days 
rule has run, the defendant in error may proceed upon 
it immediately. 

Marryat and Heathy contra. 

{(t) P''p.tejnp. Hatdiu. 35 f. 'I'lie Court gave no pofilive opinio* iij 
tills raie, vvhith ultimately paflcd by conllnt to avoid delay. And fee 
% impen 794. 7thcvlit. 

[^k) a Tctni Rep, 17. 


Spencer againjl Holloway. 


M.0m\ay^ 
May nth. 


’"PHE Court made a rule abfolute, on the motion of if a defendant 
X V c . lodge witliin 

JelfjlU after hearing GiTH-mt', contra, for entering a the jurifd.ition 

fuggeftion on the roll, purfuant to the Soutlnvark Court Coun of 

of Confcience ads, 22 Geo. 2. c. 47. and 46 Geo. 3. c. 87. 

(local), that the damages recovered did not amount to 

c/. ; under thele circumftances. The procefs iflued for to the amount 

^ / of 5/. by /lat. 

5/. 9.f. iy 4 - fof beer delivered to the defendant, who car- 46 Ccu 3. r. 87,, 
ricti on tlie bufinefs of a blackfmith in Middlefoiy out of on Vi’s bn fin ef^ 
the jurifdidion of the ^ouilnvari Qo\xx\.y at which place llcifve^red 
the beer was delivered : and it was not till after the pro- 
cefs was ferved that the plaintifi' knew that the defendant pJ^nntiir had n« 

^ knowledge of 

lodged in tlie parifli of Sr. Maryy Lavihcthy in Surryy his lodging 

wllliin it till 

w'lthia the jurifdidion. after the pro- 

cpfs was fued 
out; yet he is within the Uatut 


END OF EASTEk TERM 
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INDEX 


TO THE 

PRINCIPAL MATTERS. 


ACTION ON THE CASE, 

See CoMP4or<. 

T. \ GAINST the Hieriff for not 
jt\. taking h^W^fee Bail, 4. 

2. The captain of a Hoop of war is 

not anfwerable for damage done by 
licr rtniiiing down another vcffel ; 
the mifchicf appearing to have been 
done during tlie watch of the lieu- 
tenant, wlio w'as upon deck, and | 
had the aftual direiSlion and ma- 
nagement of the ftecring and navi- 1 
gating of the floop at the time, and 
when the captain wavS not upon 
deck, nor was called by his duty to 
be there. Nicholfon v. Mounfey and 
Symesj E. 52 G. 3. 384 

3. No a£lion lies as for a difturbance 
of a folicitor retained at a public 
meeting to folicit a bill in parlia- 
ment ; there being no wrongtul 

by the defendant llatcd ; but only 
that the defendant, who was the 
chairman of the meeting and one of 
,^the committee appointed for the 
dcfpatch of the bufinefs, confpired 
with others to difturb the plaintiff 
in his faid employment and bufinefs 


and procured other folicitors^ro be 
employed. Tbompfon, one, v. 

Noetf E. 52 G, 3. 501 

AGENT, 

5tf^PaiNciPAL AND Agent. 

AGREEMENT, 

See Lease, i. 

1. A materiul alteration in a fale note 

by the broker, after the bargain 
made, at the irdlance of the feller, 
without the confent of the pur- 
chafer, annuls the indrument, to as 
to preclude the feller from recover- 
ing upon the contraft evidenced by 
the indrument fo altered by him. 
Powell V. Diveiti H, 53 G. 3. 29 

2. A memorandum in writing of a 
contraft for the purchafe of flour by 
the defendant of the plaintiff, a 
miller, taken by the plaintiff ’s rider, 
in liis common order book, in thefe 
terms; “ 19th Feb. 1811 — bl 
<< John Smith 64/.’’ (which was ex- 
plained by the witnefs to mean fo 
much received of the defendant in 

fatisfadion 
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fatisfaftlon of a former order), 

** Do, 40 of 3 58/;’' (which 

was explained to meiin an order for 
4© facks of dour, called thirth^ at 
a fack), and this without any 
fignatiirc, is not a fufficicut memo- 
randum in writing of the bar- 
gain witiiin the llatute of frauds, 
2^ Car. 2. c ^ f, 17. to bind the 
defendant ; though it was read over 
to him by liis dcfire at the time it 
was written. And fiirli dcfe(!:li.^c 
memorandum cannot he iuppiied by 
a letter written aftci wards by the 
defendant, in which, though he ic- 
cognized the order, yet he iniillcd 
that the flour had not been delivered 
in time, and therefore he was not 
bound to take it; and it was not 
competent {or the plaintiff to prove, 
by the parol telUmony of the per- 
fon who took the order, that there 
was no fuch term in the contrafl as 
to deliver the flour within a given 
time. Cooper v. Smithy H, 52 G. 3, 

lOJ 

A letter addreffed by the defend- 
ant to Mr. G., who was the plain- 
tiff’s attorney, flating that ** the 
bearer, D. Williams^ has a fum of 
money to receive from a client of 
mine fome day next week, and 1 
truft you will give him indulgence 
till that day, when I undertake to 
fee you paid,” and figned by the 
defendant, is evidence within the 
4th claufe of the ftatute of frauds, 
29 Car, 1, c. 3., to charge him with 
the debt due from IVilUams to the 
plaintiff, upon parol proof of its 
amount, and that Mr. G., to whom 
it was addreffed, was the attorney 
of the plaintiff, and received the 
letter in that charadlcr from Wil- 
liams, the bearer, and not as tlie 
principal and creditor. Bateman v 
Phillips^ E. 52 G. 3/ 272 

• A feme covert living apart from 
her hufband cannot make a binding 
agreement for the hire of goods, fo , 
as to enable the (heriff to take them 


ill execution at the fuit of the hof- 
blind’s creditor. Smith v. The She- 
ri/f of hJMkfex, E, 52G.3. 607 

5. l5ut if goods he let to hire gene- 
laily on a valid contrail, without 
any time limited, notice to deter- 
mine the contiadl given to the Ihe- 
riff’s ofiicer, and not to tlie other 
CtUit railing party, would not he 
fufficient todeteiminc il. 

ALIEN AND ALIEN ENEMY. 

j. The Britifl) agent effetfing a policy 
of infurauce 011 behalf of alien cnc- 
niies, who became enemies after 
the lofs happened, but before tlic 
acliou comiiienctd, is entitled to 
recover againft the undei writer, 
vho had only pleaded the general 
iffue ; for fuch temporary fufpenfjon 
during the war of the affured’s 
right of fuit upon a contract, legal 
at the time, and liable to be en- 
forced upon the reluin of peace, 
cannot be taken advantage of under 
a plea of a perpetual bar ; there 
being no legal difability to fue in the 
plaintiff on the record. FUndt v. 
Waters, E, 52 G. 3. 260 

2. A trading licence from the crown 
to Britijh merchants to fend a fhip 
in ballafl to an enemy’s port, there 
to receive and load a cargo, and 
import it into this country, by le- 
galizing the purchafe by the fubjeft, 
legalizes the fale by the enemy, and 
impliedly legalizes the vendor ene- 
roy’s right to flop the goods in Iran- 
fitu after their arrival iii port here, 
upon the intermediate infolvency of 
the vendees, after a part payment 
only, (which was offered to i.e re- 
funded) and alfo to employ .n jgent 
here for that purpofe : and fuch 
agent having poffeffed himfelf of 
the goods, the alTignces of the 
bankrupt vendees cannot rccpver 
from him the value of them in 
trover- Fenton and jinoiher, /If- 

Jignees of R. and T, Rennardsy Batil- 

rupt^y 
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rupts, V. Pearfon aiiJ Another, E. 
S2 0 - 3 . 4(9 

3. A lict'iice granted by tlic crown to 

P y />. and C. (who were in faft 
Priti/Jj merchants rt Tiding here, but 
Wert not To exprefied to be in the 
lictiice) on behalf of themfeh)Ci and 
OTii' If s, to export goods on board 
a ceitain vtlRd, bcaiing any flag 
except the French t from London to 
any poit in the Baltic^ (of which 
inofl were at that time hoftile, but 
iome were neutral,) will not warrant 
an cxpoit of goods which were the 
pioperty at the time of the Ihipmcnt 
of an alien enemy, a RuJItan fub- 
jet:):, refiding at Veterjhurgh^ thru a 
iiodile port of the Baltic^ to which 
place the cargo was configned, and 
at whofedefnc the licence was ob- 
tained by /\, J?. and C. ; and there- 
fore u policy efl’eded on fuch goods ; 
by fuch fhip from London to PeUrf- 
burgh in the names of Britj/b agents 
here, who aveired the intercfl to be 
in the Ri^an alien enemy, was held 
bad : and that fuch policy wa^ alfo 
uiidvaihible to cover a lofs occa- 
fioiud by the feizure and condemna- 
tion of the affured’s own govern- 
ment after the arrival of the fliip and 
cargo at Petcrjburgh. Mennett v. 

Bonham, E, 52 G. 3. 477 

4. From a licence to yf. and B. (who 

were in fa£l Britj/h merchants refid* 
ing here) to export goods in a cer- 
tain fhip to any port in the Baltic 
not blockaded, and to nvhomfoever the 
property might appear to belong, the 
majority of the Court did not fuffi- 
ciently collodl the intention of the 
crown to cover the property of ene- 
mies, fliipped from hence to an enc- 
my^s port ; fonic ports in the Baltic 
being neutral at the time, though 
molt of them were hoiiile. Flindt 
V. Crohatt, jS. 52G3. $22 

5. Whether or not a licence under the 
flat. 48 G. 3. f. 126. to G. and F. 
of London, merchants, on behalf of 
ihcrnfelvcs and others, to export on 
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board a certain veffe^ bearing any 
flag except the Fren <h, a cargo of 
BrJijh man u failures and colonial 
produce, from London to Archangel, 
and to import from thence a cargo 
on b'jard the faiJ fhip of fuch goods 
as might lawfully be imported, would 
warrant an exportation of the goods 
licenfed hy a Riijftan purchafer here, 
RuJJta being then hoflile; at .all 
events, if fuch Rujjlan owner and 
alien enemy infurc the goods on the 
voyage from London to Archangel, 
and they be feized and condemned 
by his own government on their ar- 
rival, he cannot reciwer, by the 
opinion of a majority of the Court. 
Flindt V. Scott, F. $2 G, 525 

ANNUITY. 

1. Where an annuity was granted by 
three, one of whom was kiiowja to 
be only a furety for the other two, 
to whofe life the confiderailon-money 
was in fait applied ; yet all three 
being prefent when the money was 
paid down upon the table, and 
counted over by them all, and the 
receipt of it ligncd by all, it was 
properly dated in the memorial as a 
payment made to the three. 

And though the deed and memo* 
rial dated the confideration-money 
to have been paid by the grantee by 
the )iands of IP, his agent, yet as it 
alfo appeared by the fame inftru- 
ments that a part of it was the 
money of a third perfon ; that was 
held to be no obje^iiun ; for either 
JV, was the agent in fa£l of the foie 
grantee, or impliedly the agent, 
through tlic medium of ihc grantee, 
for fuch third perfon alfo, whofc 
intered was dated in the deed and 
memorial according to the truth* 
Cook V. Jones, Reeve, and BenwelU 

H. 5 ^^^- 3 - *37 

2. And one damp as for one annuity 

is fufficient. ih. 

3. A deed 



6j2 


APPEAL. 


APPRENTICE. 


«. A deed granting an annuit 
within 'the time included by rehi 
tion back in the property- ta 
466^3. e. 65., reciting th 
agreement for the pui chafe at 
certain price of a cet*ain annuity 

from the properly or income tax 
and covenanting for the paymen 
of it ^uthont any e/ec/ui^iGn in refpi 
to the property or income tax, or oihe 
parliamentary taxes, See is no 
void in toto, but only to the exten 
of fiicli difallnwance. Howe v 

Syn^e, E. s 2 G. s- 44 ^ 

APPEAL, 

See Conviction, 2. 4. 

1 . Where overfeers’ accounts were not 
allowed till the lafl day, when an 
effedlive notice of appeal to the 
then next feflions -:ouId have been 
given, and it did not appear when 
the party objedling had notice of 
fuch allowance ; held that neither 
under the Hat. 43 Eliz, c* 2 . f, 6., 
nor under the flat. 17 G* 2* c. 38 
y; 4 , (fuppoling the latter to be 
a repeal of the other as to giving an 
appeal to the next fellions after the 
verification and allowance of fuel 
accounts, inlUad of giving the ap- 
peal generally as the flat, of Eli- 
•scaheth does,) was the appeal too 
late to the next fubfequent feffions, 
for which an effedtual notice of ap- 
peal could be given ; particularly 
where there feemed to be manage- 
ment to defeat the appeal, ^he 
King V, *rhe JuJlices of DorfetJhircj 
H- 52. G. 3. 200 

The party objedling to a poors’ 
rate may appeal to the next feffions, 
for which he is in time to give an 
effective notice of appeal after the 
publication of the rate, and one 
intervening day between fuch publi- 
cation and the next immediate 
.quarter feffions is not fufficieht tim^ | 
ffjr the purpofe. Tie Kir^ v. The ] 


JuJlices of Sujftx^ H* 52. fr. 3 . 

206 

3. Several parties having a joint 

grievance, fuch as the omiffion 
of perfons in rate who ought 
to be rated, may join in giving 
one notice of appeal to the parifli 
officers. ib. 

4. An appeal again (1 a poors* rate in 

Zjondon or Muld'efex mull be made, 
as in all other counties, to the 
next, (i. next pi iclicable,) “ge- 
neral quarter feffions though the 
flat. 17 G. 2 . c. ^" 6 . f 4. ill itsttrmii 
gives the appeal to the general 
OR quarter feffions ; it appearing 
from other paits of the adl, as well 
as from other adls in pari materia, 
that thofe terms are iifcd fynorii- 
moiifiy ; and though in the two 
counties named there are four ge- 
neral ^ as well as four general quarter 
feffio ns. The King v^TheJ ujltces of 
London^ E* ^2 » G. j. 632 

APPRENTICE, 

See Settlement uy Apprektice- 

SHI p. 

[. Quaere whether a perfon, not hav- 
ing ferved as apprentice to the trade 
of a miller, embaiking his capital in 
a mill, which he fuperintends, and 
derives the profits of, through the 
agency of a foreman Hat ut ably quali- 
fied, to whom he gives directions 
as to the order in which ihe corn 
of the fevcral cuftomers (hall be 
ground ; but no otherwife interfer- 
ing in the management, and never 
engaging in the manual cxcrcifc of 
.he trade; be liable to the penalty 
given by the Hat. ^ Eli%* f.4./. 31, 
33. Keen v. Dormay^ H, $2 G. 3, 

16 1 

. Exercifing a trade for feven years, 
without molcHation, exempts from 
the penalty of the a£l. Wallen v. 
Moulton^ in 1759, before all the 
Judges, ih, 165 


ARBI- 



ATTAINDER. 


AWARD. 


ARBITRATOR, 

Sef Award. 

ASSUMPSIT, 

See Practice, 7. Principal and 
Agent. 

1. Where one of two partners drew 

bills of exchange in his own name, 
which he procured to be difeounted 
with a banker, through tlie medium 
of the fame agent wIjo procured the 
difeount of otlier bills drawn in the 
partnerfhip fiim with the fame 
banker ; the latter hag no remedy 
again (1 f/jr parlner/ljip, eitlier upon 
the bills fo drawn by the fingle 
partner, or fut money had and re- 
ceived through the medium of fuch 
hills; though the proceeds were car- 
ried to the partiKiflvp account; 
the money being advanced folely on 
the feciin’iy of the paities whofe 
names were on the bili> hy mfny of 
idfcount^ and not by way oi loan 
to tlic parincffhip ; and tliough the 
banker conceived at the time that 
all the bills were drawn on the part- 
Tierdiip account. Evily and Others^ 
jljftgnees of Burroughs a Bnnhnipt, v. 
lye and Another y /A 5 2 6. 3 . 

7 

2. A material alteration in a f.de-note 

Ify the broker, after llic bargain 
made, at the in (lance of the teller, 
without the con fen t of the pur- 
chafer, annuls the iiillrument, fo as 
to preclude the feller from recover- 
ing upon the contrail, evidenced by 
the inllrnment fo altered by him. 
Vowell V. Divttty //. 52 G. 3. 29 

ATTAINDER. 

An attainted felon having been dif- 
charged hy order of tiie fccretary of 
Hate, under the lign manual, figni- 
fying his majeily^s plcaiure to grant 
him an unconditional pardon, and 
dirediug his name to be inferted in 


the next general pardon, (of the 
ifluing of which pardon there was 
foine negative evidence,) and having 
afterwards purchafed a copyhold 
for more than 30/, to which he 
was admitted upon fiirrender for- 
mally made, and refided on and re- 
ceived the iffues and profits of it for 
nine years, without impeacliment of 
his title ; gained a fcttlcmcnt by 
fuch refidence thereon for ‘forty 
days, and communicated fuch his 
feitlement to an unemancipaled 
child, part of his family. 

King V, 77 >^ Inhabitants of Hadden^ 
hawy E, ^2 G. 3. 46.3 

ATTORNEY, 

See Action on the Case, 3. 

Bankrupt, '4. 

ATTORNEY, V/ARRANT .OF,. 
iS’i’e Warrant of Attorney. 

AWARD. 

I Where an award appears to liavc 
been made out of the time originally 
given to the arbitrator by the rule 
of Court, but which rule referved 
to him the power of enlarging the 
lime ; it is not enough for obtain- 
ing an attachment for non-perform- 
ance of the award, that the arbi- 
trator dates in his award that he 
had enlarged the time, without ve- 
rifying the fact by affidavit ; and it 
diould alfo appear (hat the defen- 
dant IokI notice of fuch enlarge- 
ment of the time within which the 
award was made when ferved with 
the rule lor the attachment. Davis 
V. Vofsy /f. 52 C. 3. 97 

2. Under a fubmillion to an arbitrator 
of all matters in difference between 
landlord and tenant, vthc arbitrator 
awarded, inter alia, tliat a Hack of 
hay, left upon the prenviVs by the 
tenant, (liquid be delivered up hy 
him to the Ic^ndlord by a certain 
day, upon the tcnfcui beiug paid or 
allowed 
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allowed a certain fum in fatisfaflion 
for it: Held that tlie property in 
the hay did not pafs to the landl<*rd 
on his tender of the money, by tlic 
mere force of the award, againft the 
con fen t of the tenant, who refufed 
to accept the money or deliver up 
the hay ; and therefore that the 
landlord could not maintain trover 
for it ; but his remedy was upon 
the award. Hunter v. Rice, 
H. 52 G, 3. 100 

3, Where in an action by tJie aflignec 

of a bankrupt the petitioning cre- 
ditor’s debt was to be proved by a 
deed of reference between himfelf, 
the bankrupt, and others, their 
partners, of all accounts between 
them, or any two of them ; and by 
an award (inter alia) of a feparate 
debt of above ico/. due from the 
bankrupt to the petitioning credi- 
tefr, who was alfo the aflignec ; held 
that it was not fuflicient to prove 
the execution of the deed by the 
petitioning creditor and the bank- 
rupt, without proving alfo the exe- 
cution by the other partners, (by 
whom it appeared on the face of it 
to have been alfo executed;) for 
the confidcration to each to exe- 
cute his own fuhmiflion was the fub- 
niiflion of all the others, and with- 
out proof of that, the arbitrators 
bad no authority to make tlit’V 
awatd between any of the parties. 
Antrum^ Affiyiee t,f Hawlesy a 
Bankrupt^ v. Chace and Others^ 
H, 52 3. 209 

4. Difputes fxifling between the mal- 
tcr and owner of a fliip touching 
the fliip’s accounts on a certain 
voyage, they referred all adtions 
and caufes of actions to arbitrators, 
who awarded a balance to be paid 
by the owner to the mafter : held 
that tipon a rule for an attachment 
for non-payment of the fum 
awarded, it was not competent to 
the owner to clajm a deduction of ^ 
certain fum, the price and proceeds 


of certain goods flu'pped on their joint 
account, the whole of which price 
had been paid by the owner in the 
firfl inllancc, on the ground that 
that particular adventure formed no 
part of the difputes between them, 
and had not been fiibmitted to nor 
taken into the conflderation of the 
arbitrators ; becaufc it was plainly 
within the terms and fcopc of the 
reference, tlie dirrft obje^l of wdiich 
was to make a final fettlenicnt of 
all matteis of account between the 
parties ; and it w-js the owner’s 
own fault if he kept back that item 
of the account. Smith v. ^ohnfon, 
M52G. 3. 213 

5. Arbitrators may choofc an umpire 
either before or after tlie time 
limited for making their owm award, 
if the umpire be chofen within the 
time limited for hia umpirage. Hard- 
ing V. IVafl^y £. ^2 G. 3, 556 

BAIL. 

See Ban’KRUpt, 6. 

1. The Court on application by the 
bail of the tUfendant, who was in 
cullody on a charge of obtaining 
money upon fulfe pretences, will 
grant a wiit of habea,j corpus to the 
goalct, to bring liim up, in order 
that ) e may be rendered in dif- 

barge of Jiis bail. Danict v. 
Thompfony //. 52 G- 3. 7^ 

2. The plaintiff may abandon an at- 

tachment obtained againft the 
flierifl', and take an afiignment of 
tlie bail-bond, and proceed thereon. 
Pople V. IVyatt, G. 2 IJJ 

3. Where the proceeding upon the 
recognizance of bail is ly ailion, 
the plaintiff is entitled to the cofbi 
of fuch adlioii commenced after a 
return of non e(l inventus to the 
capias ad fatisfaciendum again ft the 
principal, though the bail rendered 
their principal before the eight 
days allowed by the pra£lice of 
the Court after the return of the 

procefs 
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BANKRUPT. 


proccfs again (1 tlie bail. Hushes and 
Amthtr V. Poidevwy H .^2 G v 2 4 

4« Thcilieriffs of London to wliotii, ai> 
TKch, a writ of fpecial cajilaa was 
direclcd, under winch they arrefled 
the plaintifFj cannot be fued for da- 
rriagi.s for nut having taken hail for 
his appearance, according to the 
Itat. 23 H 6. f. 9. ; the J'ujftdt'ncy 
of tile bail tendered being only 
alleged to be ^Mithin Middle fex and 
London, taken together ; though it 
was avened that from time 

immemorial the fame pei foils had al- 
ways been duly appuintctl to, and 
had txcrcifed the office of fiieriff of 
the two counties at tlie fame time, 
and that the defendants were ilieriHs 
of both at the time of the giievancc 
complained of. The flat 23/7 6 
c. 9 , being a public a£l, need nut 
be Ipccially pleaded, Lovell v. Sir 
William Plom:/, Knt.y and S Good- 
he here ^ Sheriffs of the city of London^ 
E 52 G.3. ‘ J20 

5. Where the plaintiiF had taken a 
cognovit from the defendant, with 
an agreement to receive the debt 
by long infialmcnts ; of which no 
notice was given to tiie bail ; the 
Court fet afide an execution againll 
the bail, fued out above a-year after 
the judgment, without a feire facias 
to revive it : even if the agreement 
by the plaiiitifT to take the debt by 
inilalmeiits, without the confent of 
the bad, w'ould not have difeharged 
them ; as they could not after that 
have rendered their piincipal, Tho- 
mas V . 2 'oiing and Joggett, bail oj j 
Graham t /i. 52 G. 3. 6171 

BANKERS. 

A banker has a lien for the amount 
of his balance upon money fecurities 
paid in by a ciillomer on liis run* 
ning account, and the banker's af- 
fignccs, after his bankiuptcy, jnay 
fue the drawer of one of thofe fc- 
cuiitics which was made payable to 
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bearer, who defended the action on 
behalf of the cullomer, and recover 
againll fuch drawer the amount of 
tlie balance ; :inJll»is,not wilhllanding 
ciu olFer made to tlie afligriecs on the 
pait of the cuilorner, bcfoi e the a£liow 
brought, th it he was not aware of 
the exact balance, but that if any 
'losre due, he was ready to pay ity 
on receiving hack the fecurity ; for 
this was 11) tender of the balance to 
dete.it this action. Scott and Other, 
AJJi-^nces of G. hi. Jukes, J. Langley, 
and E. jukes. Bankrupts, v. Franklin, 

42S 

BANKRUPT, 

See Evidence, 4 on Award 3. 

I. '1 he fiat. 21 Jac 1, c 19 / il. 

I only transfers to the alfignets of a 
bankrupt fuch goods as by the con- 
t fent of the tnit owner the hanRrupt 
has in his pofleflion at the time of his 
bankruptcy^ Therefore where the 
purchafer of goods, lying at a wharf 
in the name of the feller, received 
from him at the time of fale an 
order on the wharfinger for the 
delivery of the goods, but fuffered 
them to remain in the name of the 
feller for fevcral months after, dur- 
ing which time the feller difpo fed of ^ 
a part thereof; but upon notice of 
the felIeT^s infolvency the purchafer 
carried the order to the wharfinger, 
and had the goods transferred into 
his own name ; and nine clays after 
th.it the Idler became bankrupt : 
held that the affignees of the bank- 
rupt were not entitled to thefc 
goods ; for there was a complete 
transfer of the pofleflion before the 
bankruptcy. Jones and Another, 
Affignees of M ingay and Co., Banh» 
rupts, Y. Dwyer and Another, H* 
53 G. 3. 21 

Qmere whether the fiatute would, at 
any rate, have extended to goods 
^ the joint property of two traders, 
but depofitccl at the wharf in the 

name 
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naniie of only, who after fuch 
fale iii bit? o'vn name, became baiik- 
nipt, ^otifs and Another^ Ajjignees 
ofA^uigay and Bankrupts^ v. 

D^yer and Aiwihcr^ H* 52 G. 3. 

2 I 

Qncere alfo >vhcthcr a broker, who 
Iclls. goods and receives tlic money 
for them on account of hio princi- 
cal» can controvert his title to the 
jroojs in an action brouf^ht a^^^auill 
him by the principal for the money. 

iy 

2. A tenant having committed an ad 
of bankruptcy in Cdobfr 1810, 
upon which n commifiion iifutd on 
the 5 ill of Jdunary iSii, and the 
flicriff having on the 7th of January 
levied an execution at the fuit of tije 
landlord for a judgment debt ol 
6cc/ unjder which he fold the goods 
of the tenant on the 2 id and 2 2d of 
January, for 520/., and out of that | 
him, when received, paid the land- i 
lord 140/. for one year’s rent in ar- 
rear\* held in an adiou for money 
had and received, brought by ihe 
nlligntes of the bankrupt tcnajit 
again il the flierifF to recover the 
whole amount of the fum levied, 
that the propierty in the goods being 
changed by the aft of bankruptcy 
r.nd C'-mmilTion, and trauiftned lo 
the afiigr'cr'., it lay upon tlie fiieriff 
to prove he had paid over the . 

money to the landlord and exccu- 
^tiorj CTcditor before be liad notice 
of the eommifliun iffued ; and not 
giving fi*(b prool t’nat lie v. a*', liable 
for tlie amount lo the aflUuccs ; 
rmd that lie was not entiiltd to de- 
dui the i^rA paid over lo the 
landlord, as for the year’s ctiU in 
arrear, under the Hat. 9 r Anu c. 14. 
y*, f V ^ commllTioJi of bankrupt not 
bfiil^ an n^ecufhn wjihln the mean- 
ing^ of that llatiite, uliich directs 
thatybo go(jd.s upon, dt mifed pn* 
tnif!^ tl^ll be' taken by virtue of 
unkfs the e ccutiop 
crc3ttS?^rdll, before ihe nmo^oal of 
6 


fuch goods from off ihi premtfis^ pay to 
the landlord all arrears of rent, not 
exeteding a year's rent. J<ee and 
Another^ Ajftinen of HhU a Bank* 
ruptt V. Lofesy Bart.^ H* 52 G. 3. 

230 

3. The fourth, amongfl: fcveral other 

fignatiires of creditors to the i:er- 
tificate of abankiiipt, having hern 
obtained by the promile of tlie 
'banhuipt to pay that cuditor his 
whole debt, fuch eertlficate is void 
by VII tuc of the i'at s 2 r. "O. 
/*. 7 11 alfhonyji the ciediior- who 
ligned before and after the fourth 
were fufiicient in in.ml ' r aiid value, 
without u'cKonii that 00 e ; lor 
his example might have induced 
others to hqn it. Phillips v. Dh is^ 
one^ //. 52 G. 3. 248 

4. 'The attorney empiryed I'^y rlr" pe- 
titioning creditor bif- re ih'-‘ ^.liou c 
of < fiigiu’cfi, and Coniinutd by tl'c 
alTignees afterwuds, liaviiig o.t bv^Mcd 
his bill to the afli/nees, inebnliag 
ail the charges incurred by oidti of 
the peiuioning ci editor in the I’rll 
infLMce, and havir-g received a '’tr- 
tain lum, on account of his bill ge- 
neral]) frrm tlic aflig'ues, i* l)t>uncl, 
as ihc alligi-ces ihenilVIves v’cic, l.y 
the '5th fettion of tbe aft, to ap- 
propriciLc the fum fo leccived in re- 
dnetion of the charges incurred by 
order of the petitioning creiliror, 
and for which he wai originally 
rcfponfible ; and ihereiore the 
amount of fuch charges, covered by 
tl'.e fnm fo received, cannot be fet 
off by the attorney againit a debt 
due from him to the pctioning ere- 

.icoron bi'. own account. ih. 

y. A deed of compofition, framed 
only for the joint crulitors of two 
baifktupia, under wliich feveu of 
the joint creditois, whofe debts 
exceeded 20C0/., accepted of the 
preferred compofition of 3/. in tlie 
pound, but which Was not figned 
or accepted by three othef joint 
creditors, w’hofe debts amouiUed 

to 



BILLS OF EXCHANGE AND PROMISSORY NOTES, 


to 92/, nor by the f«parate creditors 
of one of the bankruptSi is not fuch 
a compounding wkA hit or their ere* 
dkorst* as will within the ftatiite 
S Geo 2 . c. / 9 f avoid the ef- 
it&ol a fubfeqwcnt certificate, un^ 
der a commifiion of bankrupt, to 
proteCl the future eftate and efftfts 
well as perfon of one of the bank- 
rupts, w ho was afterwards fiied to 
judgmtnt, and had execution levied 
on his goods, by one of his feparate 
creditors. Norton v. Shake/peare^ E 

52 3- . . . 619 

6. To fciic facias againfl bail upon 
their recognizance, it is competent 
to the defcndnnt to plead in bar 
agaijul the irtuing of e^cccution, 
that before the ifTiiing of the alias! 
tv l it of feire facias tljc plaintiff 
became bankrupt^ and a commiffion 
iffiied again rt him, on which he was 
declared a bankrupt before the re- 
turn of tlie writ, and his cffe^ls, 
debts, 3cc., afiigned to the provi- 
fional aflignee. who before pica 
pleaded afllgned to the afiigiice 
under the cammiflion, wh^ was en- 
titled tp fue the defendants, &c. 
Ktnnear v. Tat fimt and Another^ E, 
52 G. j. 622 

BARON AND FEME, 

See Hui aAND and Wirt. 

BILLwS OF EXCHANGE AND 
PROMISSORY NOTES. | 

3. Where one of two partners drew! 
bills of exchange in his own name, | 
which he procured to be difeounted 
with a bankwT through the medium | 
of the fame agent, who procured 
the difeount of other hills drawn in 
the partnerfhip firm with the fame 
banker, the latter has no remedy 
agaioft the partne^ip, either upon 
the bills fo drawn by the fingk 
partner, or for money had and re- 
Vpl X\\ 


ccived through the medium of fuch 
bills s thosi^ the proceeds were 
carried to the partnerfiiip accMsunt $ 
the money being foklv on 

the fecurfty of the parties wbofe 
names were on the biHs if rj 
difeount i and not by way of hm W 
the partnerfhip ; though the banker 
Conceived at the tim« that all the 
bills were drawn on the partnerfhip 
account. Emlf and Other s% 
of Burroughs a Bankrupt ^ v. Lfe, 

5* 3- . 7 

2. A bill of exchange having been ac- 

cepted payable at Ladbroke'%t with 
a dire<fiion in wnting on it, ** im 
cafe of need to apply at Boldero’s,** 
and having been difhonoured when 
due at LaSrote'^^ and thereupon 
brought to Bolderot who, thinking 
that it had been made payable at 
his houfe, under that miftake can- 
celled the acceptance ; but prefentlff , 
obferving the mtfiake, wrote under 
it, cancelled by mijlahe!* and 
figned his initials to it, yet never- 
thelefs paid the bill for the honour 
of the plaintiffs, whofe indorfement 
was on it : held that the plaintiffs, 
on proof or fuch cancellation by 
miftakc, might recover upon the 
bill againft prior indorfers. Roper 
V Birkbick^ /f. 52G. 5. 17 

3. Where a bill was drawn, accepted, 
and indorfed by feveral fndorfers, 
for the accommodation of the laR 
indorfer, and the acceptor had no 
effciffs of the drawer in his hands, 
but that faA was not known to the 
defendant, one of the prior in- 
dorfers; held that tliedefendarrt was 
entitled to notice of the difhonour, 
before the holder could maintain an 
at^ioii againfl him, in order to en-* 
able him (even if he had no remedy 
upon the bill) to call inamediaicly 
upon the laft fndoifer, to whom, id 

I fact, he bad lent the fecority of hm 
indorfementy without value receiae4t 
and who had, ftctitti tim 

•V U 



BRIDGE. 


money upon.tliat fecurlly. Brcnvn 
V. //. ya G, 3. .a 16 

4. Where a bill was drawn and ac- 
cepted for the accommodation of 
the in-iorfer, which was* not duly 
prefeiued for payment when due, 
Ly rcafon that the bill having been 
■accepted payable at a banking houfe 
was Hol prefented till after the bank 
inghouir, when the anfwer given 
to the holder was no effc<^s 
yet if fuch indorfcr apply to the 
indoi fee, after declaration filed, for 
further time to make payment of 
■^ the bill ; which declaration alleged 
the fad that the bill was duly pre- 
fented for payment ; that is evidence 
of a waver of the objedion, with 
notice of the fad, of which he had 
the means of informing himfclf. 
li(^pky V. Bnjrfjney E* 52 G. 3. 

^.75 

The indorfec of a bill having 
lodged it with his banker in Losh 
doth who prefented it for payment 
at another banking houfe in London^ 
wheic it was made payable, on the 
2 «jth of February^ when it was dif- 
honoured ; but under a doubt whe- 
ther the prefentation was not made 
too early on that day, the banker 
again prefented it ihortly before 5 
o’clock on the 26th, when it w^as 
again diflmnoured; oa which he 
immediately returned it to the in- 
doi fer in Londotif on that day, and 
fent notice of the diflionour by 
the polk of the 27th, into the 
country where the indoi fer lived ; 
held that this was due diligence and 
due notice of the diflionour, Lan^’ 
dale and Another v. Trimmer t E, 
5*^-3- 291 

A -bill drawn on the i ft of AuguJU 
at twck months, by A on pay- 

- sable to. the qtder of tbe.drciwer, and 
accepted, and re-delivered by B. as 

. j; m fecui iiy for . a debt} aad jkepi by 
for 2p^dayB, cannof, be ^tered 

- iuf Its legal eiiedL^by .bih)gii)g fur- 

a . , 


ward the date to the 2ifi, without 
a new ftamp ; though by the confent 
of the acceptor, and before indorfe- 
mtne and delivery to a third perfon- j 
the alteration not being made to 
corred a miftake in the original 
form of the bill, which was drawn 
conformably to the original iaten- 
tioii of the parties, and available in 
that form. Bathe v. Taylor, E. 

52G.3. 412 

bridge. 

The jufticcs of Dorfet having under 
the ftat. 43 G. 3. c. 59,, contraded 
for the building of a new bridge 
in a different fitc, in lieu of the old 
one, which was ruinous ; and having 
direded the old bridge to be taken 
down before the new one was 
paflable, for the benefit of the old 
materials to be ufed by the cou- 
trador in finifhing the new bridge ; 
this Court refufed a writ of prohibi- 
tion^ to them to rcllrain them fron: 
pulling down the old before the new 
bridge was paffable; though there 
were ftrong affidavits of the incon* 
venience and lofs to be fuftained by 
the neighbourhood, in being obliged 
to ufe a round-about way in the in- 
terval : referring the complainants- 
to the ordinary remedy by indid- 
ment, if the pulling down the old 
bridge, under thefe circomttances^ 
were a nuftincc ; and feeing no occa- 
fion to interfere by applying a 
prompt remedy of a novel kind in 
modern pradicc. The King v. The 
JuJlices' of Dorfel and Others, E, 
53 G. 3. 594, 

BROKER, 

3*^^ Principal and Agent. 

QAPTAIN OF KING’S SHIP, 
See Action qn tHE Case, 2. 

C£R- 



COMMON. 


CONVEYANCE. 655) 


CERTIORARI, 
Conviction, 2,5. Costs, 4. 

CHARITABLE USE, 

See Settlement by Estate, i. 

COAL, 

Conveyance, 2. 
COMMON. 

Common appurtenant may be claimed, 
as well by grant within time of 
memory, as by prefeription; and 
after a unity of pofTcflion in the 
lord of iije land, in rcfpriSl: of which 
the right of common was claimed 
with the foil and freehold of the 
wafle, proof that the lord^s tenant 
of the land had for 50 years pa 'I 
enjoyed the right of common on the , 
waile is evidcr.ee for tlie jury to ! 
prefume a new grant of common as 
appurtenant, fo as to fupport a 
count in an adlion by the tenant for 
furcharging the common, declaring 
upon his pnjfeffion of the rotfruage 
and l^nd, with the appurtenances, 
and that by rcafon thereof he was 
entitled of right to the common of 
part (ire as ht longing and appertaining 
to his mcfliiagc and land ; and aUo 
to fupport anotlier count, in fub- 
jtance the fame, alleging his polTef- 
lion of the mtlfiiagc and land, and 
that by reafon thereof \\t was entitled 
to common of paiturc, &c. Cowfam 
y.Shid, H. trz 

CONFISCATION, 

Sie Insurance, i i. 

m 

CONTRACT, 

See Aceebmsnt. 


CONUSANCE. 


1 ^' 


Claim of conufance by the ^uniyetfity 
of Oxford was allowed in an aftion 
of trelpafs againft a prodoi;,^ a 
pro-prodor, and the marlhal of 
the univerlity ; though tl}e afRdavit 
of the latter, deferibing him as of a 
parifii in the fuburbs of Oxford^ only ^ 
verified that be then was and ,had 
been for the lad 14 years a common 
fervant of the univerfity called mar- 
ihal of the univerfity ; and that-he 
was filed for an a6t done by him in 
difeharge of his duty, and in obedi- 
ence to the orders of the other two 
defendants, without dating that, be 
refided within the univerfity, or y/as 
matriculated. Thornton v. For if and 
Serie, Clerks ^ and HoHiJay^ E, ^2 G 3 . 

f>3i 

CONVEYANCE, 

See Covenant. 

. An adl pafied in tlie 14 Gea. 2. 
enabling T. iS'., lord of the manor of 
bis heirs and afiigns, at their 
cods, to convey water in* pipes from 
his edatc there to Port/mouthy and 
through the dreets, ,and for that 
purpofe to break up the pavetnenr, 
making good the fame again, is not 
reptulcd by the ad of' the 32 Geo 3. 
palLd above 50 years atterwaicis, 
veding the property and control of 
the pavement in commiffioneis, wirh- 
out exception of the former right ; 
the two ads not being inconlidcut, 
blit giving the fc'-eial powers ti> be 
cxetcifed for different pnrpoles. 
And the vvatcr-vvorkfl, See, ioi>,t!ber 
with the powers under the liill aA, 
may be afterwards executed by^^tlvo 
afiigns of Smith t to whom the 
apart front the manor, were< con- 
veyed by mefhc aiflgatnents ; dioitgh 
fuch powers had Jain dormant Ji u-’e 
fcvei) years after the 

• U a i ad. 
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CONVICTION. 


till Uic 49 Geo. 5. But iF 
Smith* 8 afiigns break up the pave- 
ment for the purpofe of executing 
the powera refcrved to themi with 
out reitoring it again, they are 
amefnable either by indictments or 
by action, for the injury done to 
the property of the commiilionerB 
Goldfon V. Buci^ £. Geo, 3. 372 
3* A. conveyed to B, in fee a mef- 
fuage, buildingfi, yard, gardens, and 
homeftead, with the appurtenances, 
i^nd certain clofcs of land, tacepting | 
aH mines of coal under the faid 
lands and hereditaments ; with li- 
berty to enter and fink pits for 
getti ng all fuch coal, and to ercCl 
engines and make drains, &c. necef- 
fary for working the coal ; except as 
to fuch lands as lie within 150 yard: 
of the meffuage and buildings, and 
except any homejlead. Held that the 
* felkr thereby rekrved to himfelf 
the right to dig conla under the 
mefluage, buildings and homeftcads, 
aiid within 150 yards of the fame 
/efpcdively; but was not cntiikd 
to link pits, crcCl engines, or make 
drains within 150 yards of the me f- 
Xuage or 'buildings, or within the 
bomellead. Bowler v. JVaolUjy E. 
52 Ceo. 3. 444 

CONVICTION, 

See Game, 3. 

1 . The mere fad of keeping a fport iug 

dog is no evidence of keeping it for 
the purpofe of dfeftroying the game, 
without fome evidence of its being 
oM for that purpofe. Read v. 
Phelpe^ E, ^2 Ueo. 271 

2. The ftat. 48 Geo, 3. f-74'/ 

giving to the party grieved au ap^. 
peal to the felfions againft a convic- 
tion by joftices of the peace for pc- 
Aaltied meurred iti of the 

l^tieB on malty and em^wering the 

to heat and ^ualN deter- 
latne of hud eoptemmg the ^th 


** of the,XaCls and merits of the cafe 
** in queftion between the parties to 
fuch con vidion refpcAively;*' and 
after enabling the felfions to amend 
defers of form, ena&ing, in the 
fame claufe, that no certiorari fhali 
be allowed to fet afide the determi- 
nation of the felfions ) and providing 
that upon fuch appeal the felfions 
lhall re-hear, re-examine, and re- 
conlider the truth of the fads and 
merits of the cafe, &c. and re exa- 
mine the fame witnefles as before, 
and no other ; docs not preclude the 
crown from rcmoving,by certiorari, 
the convldion, and the order oP 
tlie ftlfions qualhing the fame. 
The King v^Allen^ E. G 3. .533 

3. And this Court will take cog- 

nisance of a cafe icfcrvcd by the 
feffions, accompanying the convic- 
tion and the proceedings fo re- 
moved. ib. 

4. And where the ftflions, upon proof* 
thill the appellant had received frorri 
the clerk of the conviding magif* 
trales a copy of his convidion, 
figned and feakd by fuch jullices, 
purporting, on the face of it, to 
have been made upon the information 
of B. and C. ; (though fuch copy 
was drawn up on the back of the 
paper which contained the infoiroa- 
lion of A. the true informer; B, 
and C, being only the witncjTes who 

*had been examined m fupport of the 
charge; and though the fame juf- 
tices had returned to the felfions to 
be filed of record a regular convic- 
tion of the fame date, figned and 
fealed by them, on parchment ; 
fiating it to have been made on the 
information of and fupported by 
the evidence of B, and C.^ accord- 
ing to the trulfayof the cafe ;) ha4 
qualhed the latter convidion fo rc# 
turned by the juftioeSf as being at 
variaucc with the miaatee of the 
convidion delivered to the appeUa^it, 
without entering into them^tf^of 
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fhie cafe, upon a preliminary objec- 
tion taken by the appellant ; this 
•Court qua^d the order of ftfiTions 
generally ; thereby fctting'up again 
the regidar conviftion ; confideriog 
that tne variance arofc from the 
mere miftake and irregularity of the 
jufticea* derk ; and that the appel- 
lant was not really furprifed by it, 
but had waved his appeal on the 
merits. ib» 

5. The Certiorari to remove a con vision 

of a glalTinakcr on the ilat. 13 G. 2. 
f. 18. /. 5. is not taken from the 
crown, though it be from the de- 
fendant ; the a6l being levelled 
againft vexatiout delays. Rex v 
Tindatj ib. 3^9 

6. A conviAion on the game laws, 
whichj in negativing the qualidca- 
tions of the defendant under the 
ftat. 22 & 23 Car 2. e. 25. /• 3. 
only alleged that thf defennant had 
not, at the time of the offence com- 
mitted, ** land* or tenements, or any 
other cllate of inheritance of the 
clear yearly value of 100/., or for 
term of Hr^e, 5 cc., or was in any 
other manner qualified,*’ &c. is not 
fufiicient, without alfo fpccifically 
negativing that he had an eftate of 
inheritance of the clear yearly value 
of 100/. in right of hv ^'ife. But it 
is fufiicicnt to Hate that he kept 
and uiied a dog called a lurcher to 
kill and deftrey the game. The 
King V. Earn/haWi E, G.^* 456 

7. A groom attending his qualified 
mailer wliile ufing dogs for killing 
the game, and piirfuing it by hii 
mailer’s command, is not liable to 
the penalty of the Hat. 5 ^nn. 14* 
The King v. Taylor, E, 52 G. 3. 

460 

8 . The Hat, c. ii. /. 2. 

providing for cofts to be paid by a 

- dtfen'dant removing an indiAment 
" tnto B, R. by certiorari, if he be 
e&HvlQed, means conviSed by judgment* 
V, Turner, E. 52 G. 3. 

570 


CONVOY ACT. ; 

An admiralty licence,. obtained 

the convoy aA 43<?*3- c* 57. fora 
Ihip to fail without convoy, defciib- 
ing her^as bound on a voyage 
Gibraltar, when m iuA Ihe failed 
from hence with inftruAiona kXq 
make the bell of her way dircA«'tofJ; 
Palermo, without touehinf at^/ 5 - 
rahar, unlefs ordered into the bay 
by any cruizers which (he might 
meet in palling by it,^ is fravrduMnt 
and void, and win not Jegalize <viin 
infurance, by the chanrterer of fu6h 
fliip failing without convoy, Upon 
goods put on board, and infured 
from hence to Palermo, &c. with 
liberty to proceed to any ports to 
feek convoy, &c., and therefore will 
not cover a lofs which happened in 
the latter pert of the voyage 
though the (hip did in faA go into 
G'ihrcdtar, being compelled to it by 
ilrcfs of weather, againH the mailer’s 
intentions, and though no convoy 
was to be procured there, nor liceiwc 
to proceed without it, Ingham v. 
jignew, E. 52 G. 3. 51 y 

COPYHOLD, 

See Attainder. 

COSTS. 

Su Sessions. 

I. Though the Court may in a new 
ejcAincnt Hay proceedings between 
the fame partie^ until the coHs of a 
former ejedment, and alfo th^ coHs 
of an aAion for mefne profits > de- 
pendant thereon, are paid, yet they 
will not extend the rule to include 
the damages in the aAion for the 
mefue primts, however vekatioua the 
proceedin|;8 of the prefent lefiAm of 
the plaintiff may have beep« Moe^ 
on the Dem\fe 0/* Church and jj^other^ 
y ^Barclay, ft* 52 G. 3, 233 

U u 3 2. Where 
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Wliw the pre/eeeding upon the 
^ : :nM-’'S’.Trc' ■.)'! bail i« /jy afiwtiy the 
'th atitl is entitled to the cofts of 
fiich at'tion, commenced after a re- 
nnri of fion ell invent ns to the ca- 
|j‘a5 ad {atisfaciendum a^ainll the 
principal, though the bail rendered 
tiicir principal before the eight days 
allowed by the pradlice of the Court 
' after the return of the procefs againft 
the bail. Hughes and Another v. 
i'fi'devmy H, 52 254 

li a defendant lodge within the juJ 
I Ifdiciion of the Southwark couxl of 
ci.i.lcicncc adt 22 2. c. 47. having 

tvnmfancc of caufes to the amount 
or 5/, by flat. 46 G, c. 78. though 
l;c cairy on Jiis buruiefs and the 
c,.>0(o were delitered out of theju- 
: i'.diciion, and the plaintiff had no 
K).ovv ledge of his lodging witliiu it 
T.i;i after the procefs was fued out ; 
^ ^ t. he is'wiihin the ftatutes. Spen- 
r 'r V. Hollowayj E, 52 G. 3. 647 

The ilat. ^ IV. Sc M t. II. dire(fb 
,'iig hy f. 2. that no certioraii fhall be 
1 anted 011 the part of a defendant 
remove an indictment fora mifde- 
v<:anor fn3m the feflions before he 
I ili ti.tcr into a recognizance, 5 cc. 
I . 20'. to try at the next afllze?, &c.; 
? d by P 3. that “ if the defendant 
’ dlcuiing fuch certiorari be con- 
: the Court of K, B. fhall give 

. .fonable cofls to the profccutor, 
di that the recognizance fhall not 
be discharged till the cofts taxed 
ill be paid ; attaches only upon a 
ft ndant conviSted hy judgment ^ and 
; ^'.eiefore if, after a verdict of guilty, 
^i]\f judgment be arrefled, no cofts 
r rs be taxed for the profccutor 
Bing V. Turnery E. 52 G. 3. 

570 

' Vv'here a plaintiff is put to declare 
■1 prohibition, and is nonfuited at 
the aflB/es, the defendant is only 
rr fhltd to hia Tingle cofts under the 
lut. 8 & 9/r. 3. r. II. /*A»i and 
S;Oi'to doj^lblc cofts under tV ftat« 


2 & 3 f //. 6. 13./ 14. which lat- 
ter only applies to cafes where the 
party who is hindtred of his fuit in 
the ecclefiaftical court by the prohi- 
bition acquiefccs in it ; and then the 
party obtaining it muft within fix 
calendar months verify his fuggef- 
tion by the depofitions of two wdt- 
neffes in the court which granted the 
prohibition ; otherwife the party 
hindered fliall have a confultation 
and double c*;fts and damages# 
Trq/k \\ Trench y CUr^y E. 52 G. 3. 

574 

COURT, 

See Southwark Court. 

COVENANT, 

of Tithy fee Lease, 2. 

for Freight y Freight, 2,3- 

CUSTOM-HOUSE CLEAR- 
ANCE. 

It is no objcftlon to the affiired on 
goods recovering for a lofs by a pe- 
ril within the policy, that after the 
captain had obtained his manifeft 
and cuftom houfc clearances, as re- 
quired by flat. 13 & 14 Car. 2, 
r. If. yi 3. goods of the alTured 
were put on board by the packer, 
who had previoufly made all the 
necelTary entries at the cuftom- 
houfe. Carruihers v. Crayy H. 

3 S 

DESCENT, 

Jee Devise, i. 

DEVISE# 

r. Upon a devife to the teftator’v\ 
wife B. of all his real and perfonal 
eftate. See. in truft for the education 
and fnatntenance of hib only daugh- 
ter 



DEVISE. 




ter M, till flie arrives at the age of 
2 1 ; and in cafe pf Af/s death be- 
fore fhe arrives at 21, then a devife. 
of the whole of his faid eftates and 
cffeAss to his wife ; Iwld that M, 
the daughter took a prefent limited 
fee, either by dcfcent or by implica- 
tion under the will, upon the cl n- 
lingency of her dying under 21; 
and that B, the mother took an 
executory devife in fee, which, upon 
her death before the daughter at 
tained 21, defeended to the daugh^ 
ttr; aud that the daughter after- 
wards dying before fhe attained 21, 
fuch executory intereft, which did 
not unite with nor was merged or 
extinguifhed in the fee which fhe h id 
cx parte paterna during her life, de- 
feended to her heirs ex parte ma- 
terna. Goodtitle, J.ejfee of FA\%a> 
htth Vincent^ v. White ^ H» 52 G. 3, 

. A teftator being feifed by the fame 
title of a mefTiiagc and 19 acres of 
land, including Floodgate Meadow, 
in the pariih of Mavefyn Ridwarey 
which parifli confiils ot three town- 
fhips, Mavefyn R'ldwarcy Blythluryy 
and Hill fiidware; and having other 
property in Hill Ridwarey and no 
where clfe ; and the meffuage in 
BlyMurjy with two of the 19 acres 
there, being in the occupation of 
T. W*y and the reft of the 19 acres, 
being partly in the occupation of 
other tenants, and partly in hi- 
own ; devifed “ all his mcfi'uage, 
“ with all lands, hereditaments, an/* 
appurtenances thereto belonging, 
fuiiate in Blythbvry^ in the pariili 
of M. R.y now in /h<r occupation 
<^T. W., except Floodgate ' ^ea- 
dowd^ held that the devife wa- 
not confined to lands in Biyihiury 
then occupied by ‘ 7 . W*y but ex- 
tended to all the lands in Blyihluiyy 
^teld under the fame title wjiii the 
tnefruage; and that the words ** nono 
in ilje ocapatian of T. W.*' v/cie 


to be tranfpofed and applied to tlie 
mefluage then occupied by T. W , ; 
according to the fai^ ; which tranf- 
portion would render the whc.le 
^ confluent : whereas without it, the 
exception of the Floodgate Meadow 
was nugatory, ns tliat never had 
been in the occupation of 7 ". IV. 
And it was no objeiSlion to this 
conllruflion that a refiduary claufe, 
giving all other the tcflator’s real 
^Itat-e in Mamfyn Ridwarey would 
have nothing to operate upon; the 
Floodgate MeadoWy &c, and tlic pro- 
perty in the townfhip of Hill Rid- 
ware being fpeeifically devifed in the 
fame claufe. Marjhall v. Hopkins y E. 
52 G. 3. , 309 

4* Under a devife to E. F. of ** all 
my ejlate and eJfcBs whatfoever and 
whert^foever,” in trull, to pay fu- 
neral expenccs and debts ; and then 
fubje6ting my faid eJfeEl% Ije- 
queathed to F. to the following 

legaciesy*^ enumerating amongll thefe 
a gilt to IV. S. of the bouje his 
father now dwells iuy at the deceafe of 
his faid father d* and gi'uig to the 
father an annuity, and to rhe fun a 
fum of money, and giving other 
peciiiii'ny legacies ; and then, after 
defiring all the above legacies to be 
paid out of iny eflRs by the faid 
E. F.y** giving all the reft and 
remainder of my faid e/feCis to the 
laid E, F,y her htirs and qftigns for 
everd* held that j?. F. took the 
remainder in fee in the houte >vhicli 
was the only real property poiTefled 
by the tellatrix) after an ellate for 
life by irntdiVition in ihc father, 
and a reir.c.;;uJer for life only to the 
Ion ; though the peribnal eftate 
was fufTieieut to pay rll the per- 
fonal charge'^. Docy Lejfc of Eft- 
zabefh Fra/iklifiy v.’ iFrcuty E. 
52 G. 3. 394 

4. Thefe words in*a will, I give and 
bequeath all iliat I Ihnll die pof- 
• felled of, real and pcrfonal, of 
• U u 4 what 



EVIDENCE. 


664. DISSENTERS. 

’frbat nature and k«d foever, after 
,^y.juft debt# paid. I appoint P. 
-tny r^iduffry UgoHc and executor ; 
flowed by certain annujtiw and 
legacies ; with a defirc to his legaUc 
and executor to let his fitter be in» 
terred in his (the teftator’s) vault, 
and with a recommendation to him 
to be kind to another relation, and 
to do fomething handfbme for him 
at his death, &c., fhew the tefta- 
intention to make P. the re. 
fiduiry legatee of his real eftate 
in fee. Pitman y- Sifvens,E» 5X G. 3. 
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DISSENTERS. 

la Whether a perfon, not having ‘'holy 
orders,’" (i. C. by cpifcopal ordina- 
tion,) or “ pretended holy orders, 
fi, c. conferred by feme form other 
uiaii roifcopal ordination, acknow- 
ledged ,by Proteftant diffenters,) 
hut being , a Candidate only for holy 

oF'onfe iOr other dcfcnplion, 
be entitled to rcouirc of the fcuions 
to have the oaths adminiftered to 
Km, arid to allowed to make 
and fubferibe 'the declarations , re- 
quired by thc'Sth feaion of the 
toleration ail i W, iff c, 1 8 , 
within the further defcripnou in 
that fe^lion of a perfon “ pret^d- 
ing to holy orders,” to enable bim 
to preach, &c. without incurring 
penalties ; or whether thefe words 
are to be underttood only of a per- 
fon pretending aaually to have lome , 
dcfcription of holy orders ; at any 
rate it is not neceflary that a perfon 
btinging himfelf within the true 
meaning of pretending to^ holy 
orders” fhould alfo he ihtM cache r 
or preacher of a feparate copgrega. 
lion of Projtcftant diffenters ; and 
ihlJ felffons having refufid to ^dmit 
d 'Wflon to take the oaths, , and 
fubferibe the dedarations 

|ccf , 


joint qualification', this court Rant- 
ed a mantkmus to them to adini- 
nifter to him tbe oaths, or to 
enable them to make a ffrecial re- 
turn of the grounds of their rcfufal. 
The Kins The JuJlices of Ghncef» 
terJhire^E. 52 G. 3, 577 

. Under the toleration 1 W* iif 
M, e. the jufticcs in fef. 

fions have no authority to require 
of a perh n claiming to take the 
oaths and to make and Cubferibe 
the declarations, &c. therein men- 
tioned, as a teacher of a fcpa- 
ratc congregation of Proteftant dif- 
fenters, and to verify the fame 
claim upon oath, that he fhould 
reduce a certificate front two of 
is Congregation, authenticating 
fqch hrs appointmerft, in comjpli- 
ance with a general rule before 
made at the feflioiis for that pur- 
pofe. The King v. The Juflicet of 
SufoU.E^ 52 G. 3. 590 

EJECTMENT, 

See Landlord and Tenant, 2. 

Though the Court may Hay proceed- 
ings in a new ejedment until the 
cefts of a former ejedment between 
the fame parties and alfo the cofts 
of an adion for mefnc pmfits de- 
pendant thereon are paid ; yet they 
vrill not extend the rule to ijicludc 
the damages in the adion for the 
mefne profits, however vexatious 
the proceeding of the prefent lef- 
fors of the plaintiff may have been. 
EoPf tm the Demije of Church and 
jfnother, v. Barclay, H. 52 G. 3, 

EVIDENCE, 

Art Ai NDKR. Fawns, 
STAiurtor. 

I. A material alteration in a fale-notc 
by thf broker, after the bargain 
xa^tf nt tjie inftance of the feller^ 
witpoitf 



evidence. 


withoQt. iht coo&nt of the pur- 
chafer^ annuls tbe luilramenty fo 
as to preclude the .feller iroea re* 
covering upon the conui^l eilthsnccd 
by the inftrument fo altered by him. 
Pp*tt>tll V, H» 5a GJ ' 3- 

29 

2. Entries of charges made by i*n 
attorney in his books, fhewing 
the time when a certain leafe pre- 
pared for a client of liis was exe- 
cuted, which charges were Httwn 
to have been paid, are evidence 
after the attorney's death, to <hew 
that the kafe executed under a 
power to Irafe in pofl'cffion, and 
not in rcvcition, which leafe bore 
date the of Auguft 1770, and 
purported to grant a term from the 
l^th of September then next ettfuing^ 
was not in fi£l executed till after the | 
29th of September^ iuafmuch as the | 
charge for drai^M‘ng and cngrolfingj 

#the leafe was under the date of 
“ 08 oher 1770.’' Doe^ Lejfet of 

Reeccf v. Robfon, H, 52 G. 3 

3 * 

3. Upon appeal againft an oraer of 

removal, the appellant townfhip, 
having produced one of its inhabf-| 
Unts as a witnefs, who being exa- 
mined upon the voir dire ilated that 
he was the occupier of a cottage 
there of the annual value of 25 Ihil- 
lings, hut that he was not rated to 
nor paid any public rate or tax ; 
fiKjh anfwer muft be taken to be 
tiue for the purpofe; and it canodt 
be objc£^ed to his examination in 
chief, that the beft evidence of 
the was not given, by the 
prod ion of the rate itfelf. The 
King V. The Inhabitants tf the 7 ew«-| 
fbip of Cijhurny H, 57 

4. Where in an adlion by the allignee 
of a bankrupt the petitioning cre- 
ditor’s debt was to be proved by a 
deed of refifertnce between, htmfelf 
the bankrupt, and other their part- 
lierSf of all accounts between them 
pr kny two of them, and by an 


‘Ward 

debt 'Oif abbve fWinf^'flie 

bankrupt t& the pciitftmftig ' credi- 
tor,' who waa^ alfo ti|#‘'iid!^ee : 
held that it was nbt “Hkibnt ‘to 
prove the execution ^f the 
the petitioning creditor and’ idic 
bankrupt, without proving ftlfo'thc 
execution by the other partn^s, 
(by whom it appeared on the face 
of it to have been alfo exccuted'^p 
for trie confideration to each, to 
execute his own fubpirfiton, was the 
fnhmiihon of all the' otheis; aitd^ 
without proof of that, the arbi- 
trators had no authority to make 
thtir award between any of the 
parties, Antram. AJignepof Hawkes^ 
n Banhrupty v, Chace arid Otbert^ H* 
52 G. 3. aop 

5. Proof by one of a family, that 

many years before, a younger bro- 
ther of the perfon laft fc 52 c 4 hi^d 
gone abroad, and that the r^uie 
of the family was that he had jfied 
there, and that the witness had 
never heard in the family, of his 
having been married, is prima facie 
evidence that the party was dead with* 
out lawful ifTuC; to entitle tbe ne^tt 
claimant by defceiit to recover in 
ejectment. Doe, Lejfee of Bantdog, 
V. Griffin^ £• 52 G. v 20^ 

6. But in Richardt v. Richards, D, xf, 

E 4G. 2., where the leifor of the 
pUintiff in ejefbnent claimed as heir 
by d^feent, of the death of 
his elder brdih^s, without alfo prov- 
ing that they died without ilTue, was 
held not fufficlentp cited ti. 25^4 

7. Where a paifper.had ferved a 

ter under undamped articles of 
agreement to work with him for 
three years, at certain rates ^jgf 
weekly Wages, and undcr^ certain 
covenants ; after which he had cop- 
t inbed to ferve his mader for fouir 
years longer, without coming to 
any new agreement ; thou^ 
undamped Vritfng ' cannot xc re- 
ceived as evidence for the purpofe 

pf 
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EXECUTION. 


of' proving the agreement between 
'the patties, yet the feffions may 
lot)k at it for the purpofe of feeing 
' when ife^eafed to operate, in order 
to guioPthem in receiving parol 
evidence of fervice for the laft four 
years, at wages, from whence the 
feffions might prefume a yearly con- 
tra< 51 . The King v. ^he Inhabit 
• tants of Pendleton f £, 53 G, 3. 

449 

EXECUTION. 

I. Where the hte flieriffs of Londony 
having taken the defendant's goods 
in execution under a writ of fi. fa. 
>weve rviled, on the 8th of February 
18 n, to return the writ ; and re- 
turned on the nth that they had 
the goods in hand for want of 
buyers ; after which the plaintiff, 
•without iffning a writ of venditioni 
exponas, lay by till after a commif- 
fion of bankrupt againft tlic defen- 
dant, founded on an adt of bank- 
ruDtey prior to the execution, and 
till after the then ffieriffs had deli- 
vered the goods up to the affignees 
of the bankrupt on the ivMh of 
Marchy and had gone out of office 
in the September following ; and 
then, in 'January 1812, iffued a 
writ of diuringas to the prefent 
llieriffs to di drain the late flieriffs 
for not felling the goods ; the 
Court fet afide mentioned 

writ, leaving the ’plaintiff to his 
remedy by aftion, if the commiffion 
were fraudulent, as alleged by him, 
CluUerbuck v. Jonety H. ^2 G. 3. 

78 

After the return-day of the feire 
facias quare cxecutionem non, &c., 
fned out by the defendants in error, 
and a rule to appear, and a four- 
day rule to affign errors, ferved o»i 
the plaimiff ill error; though judg- 
ment of non.prof. were entered up, 

, »nd execution fiu*d out, before the 
tspiratian of the rule to affign*cr- 


rors, yet if error were not affigned 
in time, the execution dandi 
good. /Fright v. Peckham and Ano» 
ther, Executor and Executrix, H, 
52 f?. 3. 204 

3. A tenant having committed an a6t 
of bankruptcy in OSaher 1810, 
upon which a commiffion iffued on 
the 2 ill of January 1811, and the 
Iheriff having, on the 7th of Ja- 
nuaryy levied an execution at the 
fuit of the landlo^'d, for a judgment 
debt of 600/., under '.«hich he fold 
the goods of the tenant on the lift 
and 32 d of January for 520/., and 
out of that fum when received, 
paid the landlord 140/. for one 
year's rent in arrear; held in an 
ad ion for money had and received, 
brought by the aflignees of the 
bankrupt tenant againft the ffieriffi 
to recover the whole amount of the 
fum levied, that the property in the 
goods being changed by the aft 
bankruptcy and commiffion, and 
transferred to the affignees, it Jay 
upon the flieriff to prove that he 
had paid over the money to the 
laadlord and execution creditor be- 
fore he had notice of the commiffion 
iffued ; and not giving fuch proof, 
that he was liable for the amount to 
the affignees ; and that he was not 
entitled to deduft the 140/. paid 
over to the landlord, as fpr the 
year’s rent in arrear, under the 
ftatute % Ann, r. 14, /i, a coni- 
miffion of bankrupt not being an 
execution within the meaning of that 
ftatuic, which direds that no goods 
upon demifed premifes lhall be 
taken by virtue of any execution^ 
unlefs the execution creditor fhall, 
before the removal of fiirh goods from 
ojf the premifesy pay to the landlord all 
arrears of rent not exceeding a year's 
rtnt. Lee and. Another , Ajfgtues of 
Hill, a Bankrupt, v. Lopes, Bari , , 
//.52 c. 3. 230 

4. A tradefnian fupplying a married 
woman, living apart from her huf- 

baiidf f 



FRAUDS, STATUTE OF. 


FREIGHT. 


band, with furniture upon hire, does 
npt thereby deveft himfelf of the 
prefent ri^bt of property in fuch 
goodsy inafmuch as the married 
woman was incapable of acquiring 
it by any contradl; and therefore 
if the (heriff take fuch goods in exe- 
cution at the fuit of the hufband’s 
creditor, trover lies by the tradef- 
man. But if the contract had been 
valid, the goods being let to hire 
generally, without any time limited, 
notice to determine the contract 
given to the ftierifF^s officer, and 
not to the other contracting party, 
would not be fufficient to determine 
the contradf. Smith v. The Sheriffs 
aj Middiefex^ E* G, 3. 607 

FORFEITURE, 

See Landlord and Tenant, 2. 

FORGERY, 

See Agreement, i. 

FRAUDS, STATUTE OF. 

t. A memorandum in writing of a 
contract for the purchafe of flour 
by the defendant of the plaintiff, 
a miller, taken by the plaintiff’s 
rider in his common order-book in 
in thefc terms; 19th February 
18 f I, of John Smithy ' (which 
was explained by the witnefs to mean 
fo much received of the defendant 
in fatisfaClion of a former order,) 
do. 4c of 3 — 58/.,” (which was 
explained by the witnefs to mean a 
new order for 40 facks of flour, 
called thirds y at 58X. a fack,) and 
this without any fignature, is not 
a fufficient, memorandum in writing 
of the bargain within the ftatute of 
frauds, 29 Car, 2. r. 3. /. 17. to 
bind the defendant, though it was 
read over to him by his defire at 
the time it was written, And 
fuch defective memorandum cannot 
be fupplied by a letter written aflcr- 


6dt 

wards by the defendant, in which, 
though he recognized the order, 
yet he infifted that the flour had 
not been delivered in time, and 
therefore he was not bound to take 
it. And it was not competent for 
the plaintiff to prove, by the parol 
teftimony of the perfon who took 
the order, that there was no fuch 
term in the contraCf as to deliver 
the flour witliin a given tinae* 
Cooper V. Smith, H. 52 G. 3. ^03 

2. A letter addreffed by the defendant 
to Mr- G,y who was the plaintiff's 
attorney, ftating that the bearer 
D, IViliiams has a fum of money to 
receive from a client of mine fomc 
day next week, and I trull you will 
give him indulgence till that day, 
when I undertake to fee you paid,’* 
and figncd by the defendant ; is 
evidence within the fourth claufe 
of the ftatute of frauds, to chvge 
him with the debt due from WiU 
Hams to the plaintiff, upon paroU 
proof of its amount, and that Mr. 
G»y to whom it was addreffed, was 
the attorney of the plaintiff, and 
received the letter in that charaCler 
from Williams the bearer, and not 
as the principal and creditor. 
Bateman v. Fhi/lipSy E, 52 (?• 3. 
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FREIGHT. 

1. Freight may be infured for part of 

a voyage, without notice to the 
underwriters of the ultimate defti- 
n at ion. Taylor v. Wilfony E. 

52 f?- 3 - . . 324- 

2. Where the freighter cf a fliip co- 
venanted that if (he ftiould not be < 
fully laden, he would not only pay 
for the goods on board, but alfo 
for fo much in addition as the fiiip 
would have carried, for which he 
had before ftipulated to pay freight, 
according to different rates for 
three deferiptions of goods; *held 
that the fliip owner had no lien 

* upon the goods aClually on board 



m HORSE DUTY. 


INSURANCE* 


for the aitiount of the dead frei^hi^ b 
Other «x>rdss for the compel) fation 
Itv idap^fes which he was entitled 
fo lor the freighter’s breach of 
eontrafl in not putting a full load- 
ing on board, which damages were 
uxmquldated ; and there being no 
Hen, in fgch a cafe, cither by the 
nfage of trade or the exprefs con- 
traS of the parties. Phillips and 
Oihers^ Ajft^nees of IVhite^ a Betnk- 
Htpt^ V. Rodft and Other Sf £. 51 U. j. 
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GAME, 

See Conviction, 6. 

! . The mere of keeping a fport- 
ing dog is no evidence of a keep- 
ing it for tlie purpofe of deftroying 
thfe game, without fome evidence of 
being vifed for that purpoA*. 
Rutd V. Phelps, E. 5a G. 3. aiyi 

2. A groom attending his qualified 
matter while ufing dogs for killing 
the game, aad purfuing it by his 
matter’s command, is not liable to 
the penalty of thettat. 5 Ann. c, 14. 
The King v. Taylor, E* 5 a (?. 3. 

460 

5, But it docs n6t appear that un- 
qualified perfons can be protc£led 
by joining qualified perfons with- 
out invitation, and taking an a< 5 live 
part in killti^ the game. Ruled hy 
hawrmt j. at Stafford Spring 
AJf^h ^itedib. 462 

HEARSAY EVIDENCE, 

.#re,Evii>Bj*CE, 5. 6. 

‘ ^ HDliSE DUTY. 

^ pwfon flatting , a hotfd to hire, to 
gO»a ^tertain .tta^ and. back again 
wthia the day, w require to take 
01 ^ 04 Ifcbncc by fohcdole of 

Itet. 44 S* wqniring 9 


licence to be taken out by every 
perfoo, ** who fttall let to hire any 
hoife for the purpofe of tremelUng 
pofi hy the ttdle or from flagt to fiage^'^ 

6. C , the fame adimpoliog tlwdoty 
byfclKduIe B. on every horfe 

by the mile or ^gct to be. tifod in 
traveding, (omitting the word 
which fcemsthereforetobavc been ac- 
cidentally retained, without any defi- 
nite meaning in fcl>edule A.^) fuch ait 
having been patted to repeal a 
prior ftatutc, in wdiich the w’ord 
pojl was introduced on both occa- 
fiona. Herdey qui tam, v. Cub^ 
berJeyy E.^l G. 3. 257 

HUSBAND WIPE. 

k tradefman fupplyinga married wo* 
man, living apart from her hufoand, 
with furiiliure upon hire, does not 
thereby devell bimfclf of the prefent 
right of property in fuch goods, 
inafmuch as the married woman 
was ii?capable of acquiring it by 
any contiad ; and therefore if the 
fhetiff take fuch goods in execution 
at the fuit of the hufband’s cre- 
ditor, trover lies by the tradefman. 
But if the contraft had been valid, 
the goods being let to hire gene- 
rally, without any time limited, 
notice to determine the contraft 
given to lire flieritt^ officer, and uot 
to the other contradting party, would 
not be fufficient to determine the 
contradl. Smith v. Plomer, Knight^ 
and Another^ Sheriffs of Middkfex, 
E^ 6^7 

INSURANCE. 

. A declaration ftating that the 
plaintififs (Jl/. and another) caufedto 
be ettedted a policy, contain irig tliat 

7. Q, and Co. did maic.afluranqe, 
and averred the Iqterett in F. JV. 
5 ., wuly|..prpmife by the/defet^ap^ 
tq the.: pfafntifiri in confideration^ of 

the 



INSURANCE. 




the premiunv paid by them ; was 
held good> after verdi6t; for it mull 
he intended that the ^aintifb in- 
fured under tlie names of J. Q. and 
Co., and that they were proved to 
he within one or other of the de- 
feriptionft of perforis in the ftat. 
28 j. c. 56. in whofe names> or 
iifual ilile or firm of dealtnjs^* in- 
fnranoe may be made. MeB/b 
and Anothur v. BiUf H* ^2 G» 

4 

2. The alTured of goods having ;c- 

celved intelligence on the 8th of 
January 1811, that • the /hip’s 
papers were taken away on the 
7th of December preceding by the 
S^utdifli government, within whofe 
port me was, did not give notice of 
abandonment to the defendant un- 
dcr-writer, till the 17th of January : 
bnt though fuch notice was too 
late, fuppoiing an abandonment to 
be neceffary ; yet as the goods 
were finally feized and unladen by 
orders of thgr government on the 
50th of ^frll following; it was held 
that the inelTediial notice of aban- 
donment before given did not pre- 
clude the alTured from recovering as 
for a total lofs, without any aban- 
donment* Melhjb Andrew % H* 

52G.3. 13 

3. It is no objeftioD to the alTured 
on ^ooda recovering for a iofa by 
a peril within the policy, that after 
the captain had obtained his mant- 
fe(t and cullom-houfe clearances, as 
required by ftat. 13 W 14 Car, z, 
^•11- / goods of the affured 
were put on board by the packer, 
who had previously made all the 
neceflary entries at the euftom- 
itoufe. Carrutkers v. Gray^ //. 

5^ ^• 3- 3; 

4. Where immediately upon the arri- 
val of a ifaip at Riga, her pipers 
were taken ahd her hatches f^cd 
down by the officers oFgotei^ment, 
and fo kept till her papeta were 
fsnt to St. Peierjburgh to be exa- 


mined ; an 4 on fuch examinatiion 
immediate orders were iiTued^ for 
tlie feizure of the ftup an4 
which were afterwards cpndeipqed 
for carrying iimulated papers ;; htfd 
that this was not a mooriqg, tjyetity- 
four hours ia fa/ciy after her s^|ri^at» 
within thofe wards in the pohey; 
But that as the (hip had no lieavx 
to carry fimulated papers, although 
without fuch (he would aenatmf 
have been feized and condeop- 
ed, as coming from an enemy’s 
country ; the underwriters were 
not liable for the lofs which enfued 
from the adt of the a/Tured himfelf* 
Homey er v. Lu/bingtorit H* 5a G* 3* 

A policy of infurance on goods 
“ at and from Gottenhurgh to Riga^ 
beginning the adventure on the 
goods from the loading thereof aboard 
the Jhip at Oottenburgh,” will not 
cover goods previouiiy loaded 
board at London^ which arrived iiv 
the (hip at Gottenhurgh* ih, 

6 . Though it (hduld be doubtful 
whether the ftat. 48 G. 3. c. 57. 
empowering kis majefty, by order 
in council, to permit during the 
war, See. the importation of fuch 
goods as (hall be f^eified therein 
from any place in which the Briti/h 
flag is excluded in any foreign vef- 
feh authorizes an order in coundl, 
licenfiog a Briti/h merchant, m ge. 
nerai termsf to import cargo ** of 
fuch goods as are permitted iy law to 
he inerted, {except German tineas t 
Jlock^and oUf') yet an importa- 
tion into Great Bntaia from a port, 
of Ruffiat under fuch a licence, of 
fuch lawful goods in a neutral 
Hamburgh (hip was held to be 
authorized by the ftat^. 49 G. 3. 

£ 6 o.ji which makes it. lawful under 
nay order of council already ilfued 
or to be fflued, to import fcammif 
part of Europe or Africa^ in ipy 
Bri^ or other (hip of.^an^alikn 
/ifiend, in any manaer oavigaced; 

any^ 
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<wrjf goods which may he lawfully im-- 
portedf the growth or produce of 
any country, on payment of duties, 
8cc. ; and therefore an infurance on 
fuch goods for the voyage is legal. 
^ Sthroeder v. Vaux^ 52 G. 3. §2 

y. And fuch infurance is valid not- 
withilanding the licence was limited 
to be in force until the 29th of 
September, and the fhip did not fail 
from the foreign port till the 4th of 
OSoher ; it appearing that the goods 
were loaded on board by the 12th 
of September y and the adventure was 
then bona fide profecuting under the 
licence, and the policy attaching at 
and from her loading port. iL 
S. An affured upon a policy on (hip, 
not having leave to carry fimulated 
papers, cannot recover for a lofs by 
capture, if it appear by the fentcnce 
of the foreign prize court that one 
pf the caufes ftated for the condem- 
hation was the carrying of fimulated 
papers. 0 /welh. Figne, H. 52 G 3. 
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9, The king having, by orders in 
council, declared certain ports in 
St, Domngo not hojlile, which had 
formerly been, but were no longer 
in the pofTcflion nor under the do- 
nunion of France ; though fuch de- 
clarations were made for collateral 
and limited purpofes, not covering 
' iu.thcir tefms the trading in queftion ; 
yet a trading to fuch ports from 
parts of the king’s dominions, not 
named In fuch prior limited orders, 
was held to be legalized, the fame 
as to neutral ports in general, by 
fuch authoritative recognition of 
ihofe ports in St» Domingo not being 
bojlik ; and the inference as to the 
legality of luch neutral trade is 
h6t rebutted by a fubfequent 
Wder of council opening the trade 
W^erally (fo as to cover in its 
urrns the particular adventure) to 
ill ports of St, Domingo not in the 
"pd&ffion of France^ And fuch 


trade td neutral ports, requiring no 
licence from the crown, is not re- 
(IrlAed by the faft of a Britifh (hip 
carrying a licence for trading to thpfe 
portsTrom Great Britain with a cer- 
tain fpCcified cargo ; but the Britifh 
trader may, not with (landing, carry 
other lawful goods, and infure his 
whole adventure, and may recover 
from the underwriter a lofs arifihg 
from capture by a Britifh cruizer, 
though induced by the faft of fuch 
trading with goods not covered by 
the licence which was produced to 
the captor: for the licence itfelf 
not being ncceffary, the carrying of 
goods not included in it was no 
legal caufe of feizure, however" it 
might operate upon the queilion of 
colls in the prize court. Black* 
burne v. Thampfonf H, 52 G. 3. 

8r 

10. The Britifh agent effcdling a policy 

of infurance on behalf of alien ene- 
mies, who became enemies after the 
lofs happened, but before the action 
commenced, is entitled to recover 
againll the underwriter, who had 
only pleaded the general iffue : for 
fuch temporary fufpenfion during 
the war of the affured’s right of 
fuit upon a contrad, legal at the 
time, and liable to be enforced 
upon the return of peace, cannot be 
taken advantage of under a plea of a 
perpetual bar ; there being no legal 
difability in tlie plaintiff on the re- 
cord to fuc. Ftindt V. Waters, E. 
42 G. 3. ^ 263 

1 1. A warranty in a policy of infu* 
ranee, freeing the underwriter from 
lofs by conjifeation of the government 
in the (hip's port of difeharge, docs 
not apply to a cafe where, upon the 
arrival of the (hip in the roads of 
PWnu within the Prujfmn dominions, 
(lie was boarded by two diff?mjnt 
parties, one of ^Pnpjfian foldiers, 
and the other the crew of z Frhch 
privatctr,'Whgdifput«d thepdffcfiion 
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of her, but agreed to take her into 
PillaUi in order to fettle their claims; 
upon which the PruJ/tan govern- 
ment referred the matter to the 
French government, at Parh^ where 
the fhip was condemned as prize 
to the French captors, and after- 
wards given up to them* For the 
terms of the warranty import forae* 
thing more to be done on behalf 
of the local government at the 
port of dlfcharge than the mere ad 
of feizure by or with the permiilion 
of fuch local government. Le*\n v. 
Allnutt^ E. 57. G. 3. 267 

12. Under a policy of infurance of 
goods at and from London to any 
poVt or ports, place or places, in 
the Balllc^ backwards and forwards ; 
with leave to touch and Hay at any 
ports and places, for all purpofes 
^hatfoever ; the affured may wait 
at any port for information as to 
what port in the Baltic tlie fhip 
might fafely proceed to difeharge 
her cargo ; that being one of the 
objeds of the adventure ariling out 
of the troubled and ihiftiug Hate of 
the different governments on the 
Baltic fhores from the preffure of 
the French arms : and this liberty, it 
feems, is not abridged by a fubfe- 
quent fpecial leave given to wait for 
information^ ^ any ports and 
places. Ruder v. Alinutty E, 
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13. Though a policy of infurance on 

goods contain a claufe of warranty, 
freeing the underwriter from feizure 
in the Hilp's port of difeharge, yet 
the affured having declared generally 
as for a lofs by hoHile feizure, 
without negativing that it was in 
the fliip’s port of difeharge, is no 
caufe for arrefting the judgment 
after verdid. Rucker v. Green, E, 
52 C. 3. ^ 288 

14. Under a policy of infurance on 
goods from London to any ports or 
places in the Baltic^ baclwwards and 


€7* 

forwards, See. ; with leave to touch, 
flay, and trade at all places for all 
purpofes, and to take in and 
charge goods wherefoever the (hip 
might touch at; and in cafe it 
fliouid be found dangerous to enter 
fuch ports and places, or the cap- 
tain was uot allow'cd to difeharge 
the cargo, with leave to return, 
until he found a port which he oould 
enter with fafety : the infurance to 
continue until the (hip and goodg 
arrived at as above : upon the 
fhip until mpored at anchor 24 
hours in fafety, and upon the goodf 
until the fame Jhould be there difeJiarged 
and fafely landed: at a premium of 
14 guineas, to return 7/. per ctwitfor 
arrival: with warranty of the goods 
free from capture or feizure in the 
Jhip*s port or ports of difeharge* Held, 
jft, that the flilp having arrived in 
the outer road of Pillaup w^hich is 
a bar harbour, where large (Mips 
like this arc obliged to difeharge 
part of their cargoes into lighters to 
enable them to go over the bar into 
the inner harbour, where they dif- 
eharge the remainder ; and the 
captain having anchored two miles 
and a quarter further out than flijps 
ufually lie for this purpofe ; (but 
which difTcrence was negatived by 
the verdict of the jury as material 
to the objed of inquiry ; ) and hav- 
ing gone on fliore to report his fhip 
and cargo, and obtain permiffioii to 
difeharge his cargo, and to give 
diredions for it ; and having re- 
turned in five OP fix days, when 
he was accompanied by Prujfan 
foldiers and a pilot, who took pof- 
feilion of the Hiip and cargo, and 
difehorg^d part of. it into a lighter 
in the place where the Htip remained 
at anchor, and afterwards carried 
her over the bar into the inner 
harbour, where tJie goods were^'ii- 
nally conHfeated : this wjis aa nmV 
vatl io the captain's 
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difcharge, fo ns to difckfirjBjc thf to it as a public document : adly, 

tiudcTwritcrs from the lofs by that the ihip had falfe documtntft 

ftizur^; there, within the meaning of {which it exemplified by thejournal;) 

. the policy. Da/^kj/h v. Brooie, E. plly. that the documents disagreed 

53 (?• 3 * ^ ^ 9 S with regard to their contents } whicii 

» 5 . 2dly, That the afTured were cnii- : it exemplified by ihc bills «# lading 
tkd to a return of 7/. per cent, pte- and letters on board : 4thly, that a 

mium “/oy arrhuL** under circum- perfon on boaid, who feemed to be 

dances whicli difchargcd the ui^tkr- interefied in the (hip and cargo, had 

writers from any lofs. iL been fet on (hore in England: 5ihly, 

16. I'reiglit maybe mfiired fmm St. that falfe /VenrA certificates d*ori- 

Uhes to Porf/mnuifjt upon a fhip giiie Were fouitd on board. Held 

which failed wiih a cargo from St that, taking the whole together, tlf 

Uba for Gdtlmhur^bi with intent to ground of condemnation was the having 

procee<l firii to Portfmauih^ to take on board JImalated papnsy which, 

up convoy in htr way to Gotten mixed with other circumftances, led 
burgh i and this, without notice to to the conclufion that the fltip and 

the underwriters that the ulumate caigo were hoftile Britt/b, and not 

deftination of the fliip and cargo neutral property ; and that 

was GoiUnlurgh, Taylor v. IVil/on. the not having a fea pajfport on 

E. 52 G. 3. ^ 324 board, verified in the manner ftated 

17. AtMtkm goods in an American in the fentcnce, was only a circuhi- 

ihip, having been infured on a toy- llance to (hew that the (hip carried 

4 ge from America to the BaltiCf with fimulatcd papers : even if foch a 

liberty to carry fimulated papers, and pafTport were required by any treaty 
having btew captured and condemn- between the United Statee and Defi- 
ed hj z Damfh fontence ; wliich, mark ; which did not appear ; and 

after fuggefting a doubt as to tije confequcntly, that the lofs was at- 

fA^irfl^rr of the owner, ftated tributable to a caufe which the 

that the pofitive contradeSion which underwriter had fanftioned by the 

the documents contained concerning leave to carry fimulated papers j and 

the propel ty of the (hip and cargo not from the fluy* not befog pro- 

rendered it impofiibic to acknow- pcrly documented, as an American 

ledge them as neutral ; a’>d the prize (hip ought to be, for which the af- 

coart of appeal aftetwards alleging fured, aa owner of the fhip, 49 well 

at grounds of confirmation, i ft, That as of the goods infured, would* have 

the fhtp’b documents vette not in beea anrwerable. 

due order ; thr, fea pajpoii, ordering Neither was the condemnation, on 

that, before it could be coiifidcred the ground that the papers had not 

of value, the captain mull take his been properly fimulated, fo as to 

oath before the officer appoiuted for attribute‘'the lofs to the mere i>egli- 

ihat purpofe ; but that though the geace of the aflufed in the mode of 

pa^port was made out as if the cap- cxercifing the liberty referred to 

tatu had appeared before A^ B., the them ; fuppofing that would have 

AOlai'y public,, and taken his oath, varied the cafe. Bellit^ Bromfield, 

fct hhat neither the notary's name is’. 3. ^ 

«r^lea} of office was under the docu- t8. A Uc^nce granted, by the fecremy 
mim ; and therefore that the foa- of ftaiae onder aq fo by 

^ Weir W 83 to be looked upoa as a virtue of the Wt. 4b G. a. e. 

, Utek, and »0 credit could te given to M> Mnd C. (who were in faa 

^ £ritij^ 
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iAiifh merchants rcfiding here, but 
were not fo exprefleJ to be in the 
licence, on behalf of ihemfehes and 
OTHERS, to export on board 

a certain vtfTel bearing any flag ex- 
cept the Prencl^t frt>m I.^mdon to 
any port in rhe Baltic^ (of whi^h 
moft were at that time hollile, fciit 
fomc were neutral,) will not warrant 
an export of goods which were the 
property at the time of the fliipment 
of an alien enemy, a RuJJtan fubjeA 
redding at Peterjlurgh, then a hoflile 
port of the Baltic^ to which place the 
cargo was configned, and at whofe 
defire the licence was obtained by 
P,, B, and and tliercfore a po- 
licy efFcfteJ on fucli goods by fuch 
fhip from London to Peterjhurghi in 
the names of Britlfh agents here, 
who averred the iiitereJl to be in the 
Ruffian alien enemy, was held bad j 
and that fuch policy was alfo un- 
available to cover a lofs occafioned 
by the feizure and condemnation of 
the aflured's own government, after 
the arrival of the fhip and cargo 
at Peterjhurgh, Menmlt v. Bonham, 
£•. 5zG. 3. 477 

19. An admiralty licence obtained 
under the convoy a6t 43 G, 3. c, 57 
for a fhip to fail without convoy, 
deferibing her as bound on a voyage 
to Gijfraltary when in fa<Sl flic failed 
from hence with inllrudlious to 
make the bed of her way direcfl to 
/Wtfrwo, without touching at Gihral- 
taty nnlefs ordered into the bay by 
any cruizers which flie mrght meet 
in polling by it, is fraudulent and 
void, and will not legalize an infu- 
rance by the charterer of fuch fhip 
failing without convoy upon goods 
put on board and infured from htnee 
to Palermo f &c. with liberty to pro 
cccd to any* ports to feck convoy, 
&c. ; and therefore will not cover a 
lofs which happened in’ the lafter 
part of theSdyage; thdugh tht fhip 
<Sd ih'fa£l go into Gibraltar^ being 
compelled to it by flrefs of weather 
againfl: the mailer’s intentions ; and 
though n9 convoy was to be pro- 
VoL. XV. 
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cured there, nor licence to proceed 
without it. Ingham v. jigne^iv^ 
E. 52 G. 3 517 

20. Irom a licence to B, (who 

were i.n fadl merchants refid- 

ing here) to export goods in a cer- 
tain fhip to any port in the 

not hlochadedt and to *tvhomJoever thf 
property might appear to belongs th« 
majority of the Court did not fuffi^ 
ciently colIe£l the intention of the 
crown to cover the property of ene^ 
mies* fliips from hence to an enemy’a 
port ; fomc ports in the Baltichting 
neutral at the time, though moft of 
them were hoftilc. Flindt v. CroJeatt^ 
E 52 G. 3. * 52a 

21. .Whether or not a licence under 
the Hat. 48 G. 3. c, 126. to G., 
and Co. of London, merchants, on 
behalf of themfclves and others^ to 
expoi t on board a certain veffel beam- 
ing any flag except the French, a 
cargo of Britj/h inanufadlures and 
colonial produce from London to 
yirchangely^tid, to import from thenca 
a cargo on board the faid fhip o 
fuch goods as may lawfully be im-.^ 
ported, would warrant an exporta- 
tion of the goods licenfed by a Ruf* 

ftan purchafer here, Rifffia being then 
hajlik ; at all events if fuch Rtffjian 
owner and alien enemy infure th« 
goods on the voyage from London 
to Archangel, and ihcy be feized and 
condemned by his own governmciU; 
upon their arrival, he cannot recover# 
by the opinion of a majority of 
the CouiC. Flindt v. Scott, 

52 3 - . 

2 2 Upon a policy of iiiuirance on 
valued at fo much, and warranted, 
ft ee of parihu 'ar average, if the veffel 
be wrecked, and the affured do 
abandon, but labours to fave 
cargo, and in fadt faves a 
(1-1 6th}, though much dama^^t 
they are entitled to recover as 
total lofs of that part which was m 
fa£l totally loft, but not for the reft 
which was faved to them in fpecie^ 
though deteriorated. Davy v. AIil~ 
ford, £. 52 G 559 

X X 23. 3 f 
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*3. By the flatutes 5;G. r. 65. 
f. 14. and 48 G. 3. <*. 149. if fede- 
ral intcrefts be infured in ibe 

fame policy, tliough as for one entire 
film, on goods “ to be ihtrcatter 
declared and valued and it ap- 
pear in fadl: that the feveral interefts 
included fractional parts of 100/ 
which inteulis were afterwards de- 
. dared and indorled on the policy 
fnch policy cannot be given in evi- 
dence, nor is available in law to any 
extent, unlels (tamped with a (lamp 
of fullicienL value to cover all fuch 
fractional parts ^ though it were Ud 
iicient to cover the entire fum in- 
furt'd. Rapp V AllnuUi ii. 52G 3. 
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INSTRUMENT, 

See Agr e tMEN i , 1. 

INTEREST. 

« 

Interdl is not allowable hy law upon 
money lent generally, ’without a con- 
trad for it exprefftd, t^r to be itn- 
plicd from the ufage of trade, or 
from fpeeial circumllaiices, or from 
written iecurities for the payment » f 
principal money at a given time. 
Gallon V. Bra^g, H, 52 G’, 3. 223 

JURISDICTION, 

See OxFO-iD UnIversitv. 
South WA feK Court. 

landlord and tenant. 

See Lease- Settlement by a 
Tenement of ic/. aYear. 

1. A tenant having committed an ad 
of bankruptcy in O&oher 1810, upon 
which a Commiflion ifl’ued on the 
yanuary 1811, and the (lier/fT 
having, on the 7th of January ^ le- 
vied an execution at the fuit of the 
landlord for a judgment debt of 
600/,, under which he fold the goods 
of the tenant on the z i it and 22d of 
January, for 520/., and out of that 
lum, when received, paid the land- 
lord 140/ for one year’s rent in 
* arrear : held, in an adion for money 
ha4 and received, brought by the 

I 


aflignees of the bankrupt tenant 
againft the (hcriff, to recover the 
whole amount of the fum levied, 
that the property in the goods being 
changed by the ad of bankuiptcy 
and comit iflion, and transferred to 
the aflignees, it lay upon the flieriff 
to prove that In. had paid over the 
money to the landlord and execution 
creditor before he had notice of the 
commiflion iITjed ; and not giving 
fuch pi oof, that Ue was liable for 
the amount to the aifignets : and 
that he was not tutitlcd to d<dud 
the T40/. paid over to the landlord, 
as for the year’s rent in arrear, under 
the Hat. 8 Ann> r. 14. y! i. a com- 
miflion of bankrupt not btiiig an 
execution within the meaning of that 
ftatute, which clirechs that n:) goods 
upon demifed premifes (liall be taken 
by virtue of any rxecution, unlefs the 
execution creditor fliall, i<eJore the rc'> 
mo vat of fuch goods from rff the pre^ 
tnifesy pay to the hindlord all arrears 
of rent not exceeding a year's rent. 
Are and Another, •^ignccs of Hilly a 
Bankrupt, v. Lopes, Hart. 52 G.3. 

*30 

2. Under a provifo in a leafe for the 
entry of the landlord, in cafe the 
rent fliould be in arrear for i \ days, 
and no fuflicient diliuTs found upon 
the premifes, he is entitled to tecover 
in ejeftment, on proof of* half a 
year’s rent due at Lf^dy-dnyy and no 
diilrcfs on the premifes ou fame day 
in May; the demifc being laid on 
the 2d of A/<7 js and the declaration 
ftrved on the 6lh of June'y the de- 
fendant giving IK) evidence to rebut 
the inference, that there v’as no fuf- 
ficient dillrefs on the premifes within 
the terms of the provifo ; as by fliew- 
ing that there was a fuflicient diftrefs 
on the premifes in May, up to the 
day of the demifc inclufivcj or on 
the 6th of June, when the declara- 
tion was fetved, if that w'crc mate- 
rial with reference to the flat. 4 G* 2. 
e. 28. On fuch proof by the plain- 
tiff the flat. 4 G. 2.r. 28. difpenfes 
with proof of a demand of the rent 
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on the day it became due. Doc^ 
Lejfee of Smeh^ \,Fuchau^ E% 52 

2«6 

LEASE, 

Evidence, 2. Landlord and 
Tenant. 

I, An inftrument dated in March 
1798, whereby the landlord agreed 
to let, and alfo, upon demand, to 
execute to the tenant a leafe of a 
farm ; and the tenant agreed to take, 
and, upon demand, to execute a 
counterpart of a leafe of the faid 
farm from the 5lliof Apr'd 1798, for 
15 years, under a certain yearly 
rent ; which faid leafe was to con- 
tain the ufual covenants, and an 
agreement for re-entry in cafe of 
non-payment of rent, and alfo the 
further covenants, &c. ; and this 
agreement was to bind until the faid 
leafe was made and executed, &c. ; 
under which agreement the tenant 
entered on the :;th of April 1798 ; 
was held to be a prefent dernife, and 
therefore requiring a leafe ftamp ; 
the agreement for a future leafe with 
further covenants being for the bet- 
ter fccurity of the parties. Doe^ on 
the Dernife of IFalher, v. iiroveSf H, 

The afllgnor in a deed of aflign- 
mLiit’ of a leafe, after reciting the 
original leafe granted to another for 
the term of ten years ^ which by mefne 
aliignments had veiled in him, and 
that the plaiiriff had conlradled for 
the abfoiute piirchafe of the pre- 
mifes, bargained, fold, afiigiied, 
transferred, and fet over the fame to 
the plaint iff, for and during all the 
rejli of the faid term of ten years , 
in* as ample manner as the affignor 
might have held the fame $ fubjedl 
to the payment of rent and per-! 
formance of covenants; aud then 
covenanted that it was a good and 
fuhftjiing leafe i valid in lawt in and for 
the faid premifes thereby qfjtgned, and 
not forteited, &c. or otherwife de- 
Icriplned, oi' heeomt void or voidable : 


OJS 

held that the generality of this co- 
venant for title, which wasfupportcd 
by the recital of the bargain for an 
abfoiute term of ten years, was not 
reftrained by other covenants which 
w^ent only to provide for or ftgafnft 
tlie afts of the affignor himfclf, or of 
thofe who chimed under him ; fuch 
as, iff, a covenant pgairiil incOtn- 
brances, except an un'der-leafe of 
part by the affignor for three years ; 
2dly, for quiet enjoyment ; 3dly, 
for further affuraiice : and thc'retorc 
where it appeared that the origihal 
leafe was tor ten years, determinable 
on a life in being, which dropped 
before the ten years expired, though 
not till after the coven ant of the af- 
lignor ; held that the aflignee might 
ailign a breach upon the abfoiute 
covenant for title. Barton v. /V/js- 
geraldf E, 52 G, 3, 5^ 

LECTURER, 

6*^^ Mandamus, x. 

LICENCE, 

^^^T&ADiNG Licence. 

LIEN. 

I. A banker has a lien for the amount 
of his balance upon money fecuritics 
paid in by a cuffomer on hi^ running 
account ; and the banker’s aflignees, 
after his bankruptcy, may fuc the 
drawer of one of thofe fecurities, 
made payable to bearer, who defends 
ed the adtion on behalf of the cuf- 
tomer, and may recover againil fuch 
drawer the amount of the balance : 
and this, notwithdantiing an offer 
made to the aflignees on the part of 
the cullomer before the adlion 
brought, that he was not aware of 
the exad balance, but that If any 
were due^ he was ready to pay fV,' on 
receiving back the fecurtty; lor this * 
was no tender of the balance to de- 
feat this ad ion. Scott and Others f 
Ajftgnees off. M, Juke ft J. Langley ^ 

I and E. Juhest Bankrupts^ v. Frank* 
llntE.SiG.i. 428 

X X 2 2. Where 
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676 LIMITATIONS, STATUTE OF. 


2.. Where the freighter of a (hip cove- 
nanted that if (he (lioulcl not be fully 
laden, he would not only pay for 
the goods on boards but alfo for fo 
much in addition as the (hip would 
have carried, for which he had be- 
fore ftipulated to pay freight ac- 
cording to different rates for three 
deferiptions of goods ; held that the 
iliip*owner had ho lien upon the 
goods a^lually on board for the 
amount of the dead freight^ in other 
words, for the cornpenfation in da- 
mages which he was entitled to for 
the freighter’s breach of contracl in 
not putting a full loading on board ; 
which damages were unliquidated ; 
and there being no lien in fuch a 
cafe either by the ufages of trade or 
the exprefs contraA of the parties. 
PhtUips and Others ^ Afftgnees of Whiter 
, fi Bankrupt* v. Rodie and Others* 

52 G. 3. ■ 547 

3. Nor had the fliip owner any lien 
for demurrage. ib. 

LIMITATION, STA 7 UTE OF, 

A replication to a plea of the ftatute of 
limitations (hewed a bill of Middlefex 
fued out by the plaintiff on the 8th 
ol Auguft (being in the vaca- 

tion) within fix years after the caufe 
of a^ion accrued ; to which the (lieriff 
returned non efl inventus ; and then 
Hated the alias and afucceflion of plu- 
ries bills down to Eajier term i8ii, 
to each of which but the laft it was 
averred that the flitriff made no re- 
turn, and that the defendant did not 
appear, but that he did appear to the 
laft on the return-day, when the 
plaintiff offered lilmfclf againft the de- 
fendant in the plea aforefaid, as hy^the 
record and proceedings thereof y remain-’ 
ing in the faid court y l^c* at large ap- 
pears : Held, 1 ft, that this latter alle- 
gation had reference to all and every 
the prior procefs ftated, and was 
therefore tantamount to an allegation 
of the fheriff ’s return of non eft in- 
ventus to the fir ft bill of Middlsfex 
lUted, with a proutpatety &c. againft 


which there could be no averment m 
pleading. 2dly,That the Court will 
take notice in pleading of the iffuing 
of the bill of Middhfex on a day in 
vacation, though it be not pleaded to 
have been then iffued as of the pre- 
ceding term. Harrington v. Taylor, 

E. 52 G. 3. 378 

MALT. 

See Conviction. 2. 
MANDAMUS. 

riie Court difeharged a rule for a 
mandamus to the bifhop of London 
to licenfe a clerk chofen by the in- 
habitants of St* Bartholomenvy Ex- 
changcy London, to an endowed Icc- 
turefhip in the parifli cliiirch there, 
upon affidavit made by the bifhop 
that the party ele£led had been ad- 
mitted before him with a view to 
his being “ approved and Hcenfed,^ 
(which are the woids of the ftat. 
13 & 14 Car* 2. c.^*f, 19, impoflng 
that fundfion upon the archbifliop 
or bifhop before any ledlurer may 
lawfully preach ;) that he had made 
diligent inquiry concerning his con- 
du6f and miniftry, and being con- 
vinced from fuch inquiry that he noas 
not a Jit perfon to be allowed to lec- 
ture, he had confciencioufly deter- 
mined, after having heard him, that 
he could not approve or licenfe him 
thereunto* And the rule which in- 
cluded the archbifhop of Canterbury, 
as well as the bifhop, in the alterna- 
tive, was alfo difeharged as againft 
the former (againft whom it was not 
preffed) ; though it was confidered 
to be equally open to- the party to 
make a fubftantive application againft 
the archbifhop, if he declined to 
inquire as to his fitnefs, with a view 
to approve or difapprove of him as a 
fit perfon to be licenfed. The King 
V. The Archht/hop of Canterbury and 
the Bifhop of London^ H. 52 G, 3., 

1x7 

"^miller. 



NUSANCE. 


MILLER, 

5 ^^ Apprentice, r. 

MISNOMER. 

The defendant, after giving a bail bond 
to the fherifF on his arreft, and been 
afterwards ferved with notice of de 
claration, if he do not plead in 
abatt merit for a mifnomcr within the 
4 firft days, the Court will not^ after- 
wards (though before pleading in 
chief) fet afide the proceedings upon 
motion, on the ground that he had 
been arrefled and declared againft 
by a wrong chiillian name. Bin- 
Jiehl V. Maxvjell^ /f. 52 G. 3. 159 

NUSANCE. 

I. There is no objedlion upon the 
flat. 6 G. I . 18 /. 18. T9, as for 

a public nufance and grievance, to 
articles of agreement, whereby 50 
perfons agreed to raife 200 ihares at 
2 I o/. each, by /mall monthly fuhfcrip> 
tions, for building houfes for each 
other, every holder paying intereft 
on his fhares till paid up ; with a 
Ilipulation for the members to employ 
certain tradefmen only in the building ; 
with power to each member to fell 
his /bares and transfer them in the 
books of the fociety ; provided that 
the purcha/ers Jlmll be approved at a 
meeting of the fociety, and Hiould, 
on Iv's admifiion, become a p irty to the 
original articles : for there is nothing 
illegal per fe in the general obje(5t or 
in the mode of executing it ; nor is 
fiich a limited power of transferring 
the fliares a raifing of transferable 
(lock within the milchief of the adl. 
Pratt V. Hutchinfon^ E. 52 G. 3. 5 1 1 

3. The jiifticcs oiDorfet having under 
the Rat. 43 G 3. e. ^9. contracted 
fotr the building of a new bridge in 
a different 11 te, in lieu of the old 
one, which was ruinous ; and hav 
ing directed the old bridge to be 
taken down before the new one wa? 
paffable, for the benefit of the old 
materials to be 11 fed by the con- 
tra£tor in finifhing the new bridge ; 
this Court refufed a writ of prolubi- 


OVERSEERS* ACCOUNTS. ^77 

tion to them, to reftrain them from 
pulling down the old before the new 
bridge was paffable ; though there 
were ftrong affidavits of the incon- 
venience and lofs to be fuftained by 
the neighbourhood in being obliged 
to life a round-about way in the in- 
terval : referring the complafaanta 
to the ordinary remedy by indi^f- 
ment, if the pulling down the old 
bridge, under thefe circum fiances, 
were a nufance ; and feeing no occa- 
fion to interfere by applying a 
prompt remedy of a novel kind in 
modern pradlice. The King v. The 
Juflices of Dor/etf and Others^ E. 
5* G. 3. 594 

OFFICER. 

The captain of a Hoop of war is not 
anfwerabic for damage done by her 
running down another velTel; the 
mifehief appearing to have be^n 
done during the watch of the lieu- 
tenant, who was upon deck, and had 
the adhial diieclion and manage- 

I ment of the (leering and navigating 
of the Hoop at the time, and wheu 
the captain was rot upon deck, nor 
was called by his duty to be there. 
Nicholfon V, Mourfey and Symsy E, 
520,3. 384 

ORDERS IN COUNCIL, 

Trade, &c., 3. 

OUTLAWRY, 

Pleading, i. 

OVERSEERS^ ACCOUNTS. 

Where overfeers’ accounts were not 
allowed till the lafl day when an 
cfPeiRiial notice of appeal to the tfieii 
ne.xt reffions could have been given, 
and it did not appear when the party 
objedling had notice of fuch allow- 
ance ; held that neither under the 
Rat. 43 c. 2. y.’6. nor under 
the Rat. 17 G. 2. 38. 7.4. (fap- 

pofirig the latter to be a repeal of 
the other as to giving an appeal to 
the next feffioiis after the verification 
and allowance of fuch accounts, in- 
X X 3 Rca€ 



PARTNERS. 


PLEADING. 




Read of giving- the appeal getterally 
as the flat, uf Eli%abetb does,) was 
the appeal too late to the next fub* 
fequent ftfiioiis, for which an efFec* 
tual notice of appeal could be given ; 
particularly where there feemed to 
be management to defeat the ap- 
peal, King v. The of 

Dorfetjhiret H* 52 G. 3. 200 

OXFORD UNIVERSITY. 

Claim of conuzance by the univerfity 
of Oxford was allowed in an adlion 
of trefpafs againft a prodlor, a pro- 
prodlor and the niarflial of the 
iiniverfity ; though the affidavit of 
the latter, deferibing him as of a 
parifh in the fuburbs of Oxford^ only 
▼crificd that he then was and had 
been for the lall 14 years a common 
fervant of the univeility, called mar- 
fhal of the univerfity, and that he 
Was fued for an aft done by him in 
the difeharge of his duty, and in 
obedience to the orders of the other 
two defendants ; without dating that 
he rcfided within the univcrlity, or 
was matriculated. Thornton v. ForJ^ 
and Serle, Clerks^ and Holliday^ E. 
52 G.3. . 634 

PARDON, 

See Attainder. 

PARTNERS. 

Where one of two partners drew bills 
of exchange in his own name, which 
he procured to be difeounted with a 
banker through the medium of the 
fame agent, who procured the dif- 
count of other bills drawn in the 
partnedhip firm with the fame 
banker; the latter has no remedy 
againft the parinerjhip^ cither upon 
the bills fo drawn by the fingle 
partner, or for money bad and re- 
ceived through the medium of fuch 
bills ; though the proceeds were 
carried to the partnerfhip account ; 
the money being advanced folely on 
the fccurity of the parties wbpfc 
names were- on the bill, by mjay of 
S/coutUf and not by way of lean to 


the partnerfliip ; though the banker 
conceived at the time that all the 
bills were drawn on the partnerfliip 
account. Emly and Others, Ajfignees 
of Burrough, a Bankrupt, v. Lye, H. 

5^0.3. 7 

PEDIGREE, 

See Evidence, 5, 6. 

PLEADING. 

1 . If in a joint aftion againft two it 
appear that one of the defendants 
has been outlawed upon different 
procefs from that by which the 
other was brought into court, and 
no connexion be flic'wn between the 
leveral writs of capias iffued againft 
each as referable to the fame ori- 
ginal ; as where the one w'as out- 
lawed upon procefs by original, 
tefl-ed the ‘Oth of April, returnable 
on the firff return of Eq/Ier term, 
and continued legularly down to the 
time of the outlawry ; and the other 
w-as arrellcd upon a fpecial tellatiim 
capias iffued on the 24th of April in 
Hilary vacation, and teiltd in the 
preceding Hilary term; to which 
bail was put in ; and the plaintiff 
declared againil him alone ; alleging 
the outlawry of the oilier defendant 
in the fame Juit ; the Coint will fet 
afide ilie declaration for irregularity. 
Haigh an / Others v. Conway and Da^ 
^idfott, //. 52 G. >. ^ I 

!. A declaration Hating that the plain, 
tiffs (Af. and another) .caufed to be 
tffefted a policy, comaining that 
y, Q. and Co. did make affurance, 
and averring the ini ere ff in F, 

S., with a promiie by the defendant 
to the plaintiffs, in confideration of 
tlic premium paid by them, was held 
good, .after verdidt ; for it mull be 
intended that the plaintiffs infured 
under the names of G. and Co., 
and that they were proved to be 
within one or other of the dcfciip- 
tions of perfons iu the iiat. 28 G.^. 
f.56., in whofe names, or ufuai flilc 
or firm of dealing, infurance may be 
made. Melli/h and Another v. Bed, 

4 

3. I« 


V 



POORS*.RATE. 


3. In trefpafs qiiare claufum fregit if 

the dcfendaiJt plead the general illiie, 
and alfo a fpecial juftification that the 
locus in quo was part of a certain 
common field, which was then allot- 
ted to him by the Icet jury of the 
manor : and the plaintiff reply and 
uew affigu to the fpecial plea, after 
fetting out the abuttals of the clofcs 
trefpani'd upon, that the doles 
newly afligned are different from the 
defendant* f* allotment : if in fa<St 
they be the fame, the defendant is 
entitled to a verdidf on the iffue 
tipon the new affignment. L^ralt v. 
Groomc^ //. 51 Geo-'^ 235 

4. The Briti/h agent cfTeding a policy 

of i ifurancc on behalf of alien ene- 
mies, who Ivjeame fuch aftei ihe lofs 
happened, but before the adion 
commenced, is entitled to recover 
agalnlt the underwriter, who had 
only pleaded the general iffue : for 
fuch temporary fufpcnlion diiting 
the war of the alfured’s right of fait 
upon a contr.id at the time, 

and liable to be enforced upon the 
return of ptace, cannot be taken ad- 
vantage of under a plea of a perpe- 
tual bar; there being no legal difa- 
hility in the plaintiff on the record 
to fue. Flindt v. IVatcrs, K. 
52 Geo. 260 

5. 'rhoiigh a policy of infurance on 

goo/ls contain a claufe of warranty 
freeing the underwriter from feizuic 
in the ffiip’s port of dilcharge ; yet 
the affured having declared gene- 
rally as for a lufs by hoilile feizure, 
without negativing that it was in 
the fllip*& port of difeharge, is no 
caufe for arrefling the judgment af- 
ter verdidl. Rucker v. Greetif E, 
52G.3* 288 

6 . A replication to a plea of the fta- 
tiite of limitations (hewed a bill of 
Muidlefex fued out by the plaintiff 
on the hih oi Augujl 1805, (being 
in the vacation) within fix years af- 
ter the caufe of aftion accrued ; to 
which the ffieriff returned non eft 
inventus ; and then ilatcd ihp alias 
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I and a fucceflion of plun'es bills down 
I Ko Eajler term 1811 ; to each of 
which but the lafl it was averred 
that the fherilf made no return, and 
that the defendant did not appear 
but that he did appear to the laff: 
on the return day, when the plaintiff 
offered himfelf againil the defendant 
in the plea aiorefaid. as ly the record 
and proceedings thereof^ remaining ih 
the /aid court, at urge appears* 

Held, ill, that this ld» ter allegation 
had reference to all and every the 
prior procefs ftafed, and was there- 
fore tantamount to an allegation of 
the flrcriff*s return of non eff in- 
ventus to the full bill of FvJiJdlefex 
Hated, with a prout paid, &c. ; 
againll which there could be no 
averment in pleading. 2dly, That 
the Com t will take notice in plead- 
ing of the Iffuing of the bill of AFid» 
dlefex on a day in Vvication, lltongl^it 
be not phadt^d to iiavc been then 
iffued as of the preceding tetm, Har» 
rington v. Taytor, E 52 Cr. 3, 578 

7. To a pica of jullifical ic/n in trefpafs, 
under a capias ad fatistacien^lum 
iffued at the fiiit of the now defend- 
ant againft the now plaintiff, by vir^ 
tue of which the latter w'cf> arrefled 
and detained till payment of 1267/.; 
if the plaintiff reply that the writ 
was irreg Ilia ily iffued for fo mucli ; 
whereas it ought only to have been for 
3C0/. ; and that ilie Court afici- 
waids on motion orde?-ed it to be 
qu(i/Jjcd; which fa£l w^as found for 
the plaintiff' ; the Court will intend, 
on the plaintiff's own (hewing, that 
the writ was only quifhed for the ex» 
cefs^ and will arrelt the judgment. 
Kings* Harrifon^ E, 52 ^, 3 . 

POORS'-RATE, 

Witness, i. 

I. The party objeifting to a poors’^ 
rate may appeal to the next ieflioua 
for which he is in time to give an 
iff'edtual notice of appeal after the 
^publication of the rate ; and one in^ 
tervening day between fuch publi- 

X X 4 nation 



PRACTICE, 


Cto 


catton and tlic next immediate quar- 
ter feilions is not lufficient time for 
,thc pll^po^t^ 77 v Khi» V. The yuf- 
iices of Sujftx, H. 52 C 7 . 206 

j^. Several parties having a joint griev- 
anccj fiicli as the omiflion of perfous 
in the rale who ought to be I'ated, 
may join in giving one notice of ap- 
peal to the parifli officers. ib. 

An appeal again It a poors’-rate in 
London or Mkldlejex mull be made, 
aa in all other counties, to the next 
(i. e. next practicable) general quar- 
ter fcfuons i ihougri the Hat. iy(r. 2. 
^.38. /1 4. in iti> terms gives the 
appeal to the next genera/ or quarter 
fellions ; Jt appearing from otlier 
parts of the act, as well as fiorn 
other aCls in pari materia, that thole 
terms are 11 fed fynonimoufly ; and 
though in the two counties named 
there arc Four general as well as four 
genera! quarter 1 c Ifio ns. The King v, 
{The ytdiices 0/ London j E. 5 2 G 3. 
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PRACTICE, 

6\vAwaui>, I. Costs, 


X. If in a joint action againft two it 
appear that one of the defendants 
has been outlawed upon different 
pftcefs from that by which the 
other was brought into court, and 
no connexion be fliewn between the 
feveral writs of capias ilfued againll 
each, as referable to the fame origi- 
’ Jialy as where the one was out- 
lawed upon procefs by original 
tciled the lOth of ApriU returnable 
•n the firft return of Eajler term, 
•)tnd continued regularly down to the 
iime of the outlawry ; and the other 
iraearreffed upon a fpecial teffatum 
^pias ifliied on the 24tb of ^prtl in 
Hilary vacation, and felled in the 
preceding Hilary term ; to which 
bail was put in, and the plaintiff de- 
diared againft him alone, alleging 
the outlawry of the other defendant 
'mtht Jimejuki the Conn will fet.f 


afide the declaration for irregularity. 
Haigh and Others v. Conway and Da* 
indfon^ /f. 52G.3. I 

2. I’he Court, on application by the 
bail of the defendant, who was in 
cullody on a charge of obtaining 
money upon . falfe pretenctp, will 
grant a writ of habeas corpus to the 
gaokr to bring him up in <)rdcr that 
he may be rendered in difeharge of 
his bail. Daniel v. Than] font H* 


52 G. 3. 7^ 

Where the l.ite flnii'lT^ of London^ 
having taken the defendant ^s goods 
in execution under a writ of fi. fa , 
were ruled, 011 the 8th of February 
1811, to leluin the writ ; rnd re- 
turned on the 1 1 th that lliey had the 
goods in hand for want of buyers; 
after which the phiiniilT, without 
ifluing a writ of venditioni exponas, 
lay by till after a commifflon of bank- 
rupt againll the defendant, founded 
on an acl of bankniptcy prior to the 
execution, and till after tlie then 
flicrilFs had delivettd the goods up 
to the affignccs of the bankrupt on 
the 1 6th of Match^ and had gone, 
out of office in the September follow- 
ing ; and then, in January 1812, 
ilTued a writ of dillringas to the pre- 
fent Iheriffs to dillrain the late flicriffs 
for not felling the goods ; the Court* 
fet alide the bft mentioned vviit ; 
leaving the plainiilT to his remedy 
by action, if the commifflon* were 
fraudulent, as alleged by him. Glut- 
terhuck wFjoneSy //. 52 G.3. 78 

. The defendant, having given a bail- 
bond to the llieriir on his ai reft, and 
being afterwards ferved with notice 
of oeclaration ; if he do not plead 
in abatement for a mlTnomer within 
the four firft days, the Court will 
not afterw'ards (though before plead- 
ing in chief) fet afide the proceW- 
ings upon motion, on the ground 
that he had been arrefted^nd de- 
clared againll by a wrong chriilian 
name. Binjield v, Man^ell^ 
52G.J. uy 

5. After 



PRINCIPAL i 

5 :. After the return day of the fcire 
facias qiiare executioriem non, &c. 
filed out by the defendants in errot, 
and a four-day rule to afltgn errors 
ferved on the plaintiff in error, 
though judgment of non pros were 
entered up, and execution fued out 
before the expiration of the rule to 
aflign errors, yet if error were not 
affigned in time, the execution (lands 
good. Wright v* Peckham and 
Another^ Executor ami Executrix y H. 

52 G. 3. 204 

Tlie plaintiiT may abandon nn at- 
tachment obtained again il the flie- 
rilF, and take an aflignment of the 
bail bond and proceed tfiereon. Po- 
pie V. lEyatty //. 52 G. 3 . 215 

7 . The Court will not fulFer qneflions 
to be agitated by ngrecment of the 
parties in the form t)f an adlion for 
money had and received, in a cale 
vvheie fuch adliori does not lie by 
law. Marjhall v. Hopkins y E. 

3. , 309 

rf. The Court will take cognizance of 
a cafe reierved hy the lefhons, ac- 
companying proceedings upon a 
conviAion removed by certiorari. 
The Kin^ v, Alletiy E. ^2 (1. 3-333 
j Where the plaintiff had taken a 
cognovit from the defendant, with 
au agreement to receive the debt hy 
long inllalments ; of which no no- 
tice was given to the bail; the 
Court fet alidc an execution againll 
the bail fued out above a ypr after 
the judgment without a fcire facias 
to revive it : even if the agreement 
by the plaintiff to take liic debt by 
inflalincnU, without the confent of 
the bail, would not have difcharged 
them ; as they could not after that 
have rende;cd their principal. Tho- 
mas V. Toun^ and Joy^geity hail of 

Crahamy E* ^2 w. 3. 6^7 

10 . After the rule to certify the record 
^ in error has run out, the lUfendant 
in error may fuc out liis writ ol fcire 
facias quare executionem non, &c. 
tkaugh Hte tranfeript vras not then 


^NP AGENT. 6Si 

aflually delivered and filed, as it 
ought to have been. Branfeomhe v. 
Hughes y in Error y E. 52 G. 3. 646 
i £. A jvint warrant of attorney, given 
to enter Judgment upon a joint and 
feveral bond, will not authorize the 
entering up judgment againft the 
furvivor only. Gee v. Lane^ E. 

52 G- 3- 59> 

PRINCIPAL AND AGENT, 

OR BROKER. 

1. Quxre, whether a broker, whp 

fells goods and receives the money 
for them on account of his principal, 
can controvert his title to the good^ 
in an a(5lion brought againll him by 
the principal or his afllgnees for the 
money ? Jones and Another, AJignees 
of Mingay and Co.y Bankrupt Sy v. 
Dwyery H, 2r 

2 . Where a pnrehafer of hemp lyhig 
at whaifs in /.rWo/i, had, at the time 
of his purcliafe, the hemp transferred 
in the wharhngcr^s hooks into the 
name of the broker who cffcflcd th^ 
purchafe for him, and whofe of-di* 
uaiy bufmefs it was to buy and fell 
hemp ; this was held to give the 
broker an implied authority to fell 
it, and that bis fale and receipt of 
the money bound his unknown prin- 
cipal. So if it be transferred into 
the names of P. or S y** that is, 
of the principal or broker. Picker- 
ing V. Bid/h and Another y AJignees of 
Hay'wardy a Bankrupt y IL 52^*3' 

3 ® 

If the feller of goods knowing at 
the lime that tUe buyer, though 
dealing wuth him in his own name, 
is in truth the agent of another, 
elect to give the credit to fuch 
agent, he cannot afterwards recover 
the vuhie againft the known princi- 
pal ; but if the principal be ngt 
known at the time of the purchafe 
made by the agent, it feems that 
when dlfcovercd, the principal or the 
jgenl may be fued at the clc^ion of 
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PROCESS. 


the feller; utilcfs wliere by tbe ufa^ie 
of tradf, t!ie credit is undeillood to 
be coiifiiud to the aj'ciit fu dealing ; 
as particularly in the cafe of princi- 
pals rtfidin^ abroad. Paterfen v. 

. Gandiijtquiy H» «>2 C. 3. 62 

4. A factor made piMch.tfes for his 
principal, who made payments to 
him on accourit : afterwards the 
fa^for was preflld for payment by 
the fellers in a letter which came to 
the hands of the principal, who 
iranfmiitcd it to tiie fadlor; and with 
' this knowledge of the fa^t paid hin^ 
the refidne ; held that the princi 
pal was liable over to the fellers for 
the refidue fo paid ovei to Ins fac- 
tor after notice. Pofiutl v. Nslfotty 
on the Weflcrn circuit, cited ih> 

5. The defendant having contradlcd 
with a fiiivcYor, who ordered good^ 
from the plaintiff for the nfe of the 
defendant's houfe ; held that the 
defendant was not liable for them 
Bramah v. Lord Ahln^dan^ cited ib, 

66 

6. Where the defendant bought goods 

of the pl'diniilfs in the name and 
upon the ciedit of ^mith and Co , 
but in reality on his own account, 
he was held liable. Raiiton v. Hodg- 
fon^ London fittings after Lrtnny 
term l^<04, and Peek v, Hod^fon, 
at the lutings after Michaelmas term 
1 804, cited ih, 67 

7. Brokers in the ufual habit of buy- 
ing and paying for, and of felling 
and recti viiig the value for fugars, 
on fpeculation, in their own names, 
and upon their ow'u judgment, for 
their principal ; fomeiiines, when 
the market was low*, under an unli- 
mited authority as to quantity and 
price ; at other times under fpcciai 
inftruftions to buy; but guided 
from time to time by fpccial in- 
ftru^tions to fell, and limited in re- 
fpcCl of price, and advifed from time 
to lime by their prirtcipal as to the 
probable rife or iall of the market ; 


but keeping only a general account 
w'irli their principal of the fums ad- 
vanced to and received for him, 
>^iihout accounting feparatedy for 
each parricnlar lot pui chafed and 
re-fold; may bind him by a re- 
laic of a pirticulnr parcel of fugars 
befote pm chafed and paid for in 
their own names, and lodged in their 
own wart'houfe : thougli fold under 
the ptic' du'v ‘lied by their prin- 
cipal, for whom they received the 
montv, but afterwards failed. The 
gtneral authority of the brokers 
to fell, fo as to bind their principal 
in rtfpecil of the pui\ haftr, being 
to be co!Ie(£led from their genet al 
dealing, and not merely from their 
private infiruflions as to tlie paitf- 
cular paiccl of goods, IVhhchcadw 
Tuikity E. 52 G. 3. 400 

PROCESS. 

See Trespass, 2, 

. If in a joint a(flion againll two, it 
appear that one of the defendants 
has been outlaw'cd upon different 
procefs from that by which the 
other was bt ought into court, and 
no connexion be fliewii between 
the fcveral writs of capias iffued 
againft each, as rcfeiable to the 
f;.'me original ; as where the okc w'as 
outlawed upon procefs by original, 
telted the 10th of A/>n 7 , returnable 
on the firft return of term, and 

coiuinued regularly down to the time 
of tltc outlawry ; and the other was 
ar reded upon a fpecial tellatum 
c.’^pias iffued on the 24th of April 
in HVary vacatjou, and teAed in the 
preceding Hilary term ; to which 
bail was put in, and the plaintiff /Ic- 
dared againll him alone, alleging 
the outlawry of the other defendant 
in the fame fuit i the Court will fet 
afidethe declaration for irregularity. 
Haigh and Others v. Cmway and Da^ 
mldjon^ H. ^2 I 

2. As 



PROHIBITION. 


2 . As to pleading proccfs to take the 
cafe out of the llatute of limitations, 
See pleading, 6. 

The Court will take notice in plead- 
ing of the iffuing of the bill of 
Middle fex on a day in vacation, 
though it be not pleaded to have 
ifl'ued aa of the preceding term. 
Harrington v. Baylor ^ E» 52 G- 3- 

3. To a plea of jullihcatiDii in trefpafs 
under a capias ad fatibfaciendum 
ifl'ued ac the fult of the now defen- 
dant againR the now plaintiff, by 
viiiue of which the latter was ar* 
relied and detained till paym|;i»t of 
1267/.; if the plaintifl' reply that 
the writ was irregularly ilTued for fo 
much, whereas it ought only to 
have been for 300/., and that the 
Court afterwards on motion ouhred 
it to be qualhed, which fa£l was 
found for the phintiflf; the Court in- 
tended on the plaintiff 's own (hewing, 
that the writ was only quallicd for 
the excefs, and arrefled the judg- 
ment. King V. liar rtf on, one, 

£. O12 

PROHIBITION. 

X. Where a plaintiff Is put to declare 
in prohibition, and is nonfuited at 
the aflizes, tlie defendant is only 
entided to lingle colls under the 
flat. 8 and 9 /F 3. c. 11. /- 3 » 
and not to double colb under the 
flat. 2 and 3 Ed. 6 . r. 13. / » 

which iattei only applies to cafes 
where the party who is hindered of 
bis fuit in the ccclefiallical court by 
the prohibition, acqnitfccs in it ; and 
then the party obtaining it mull 
within fix calendar months ^ verify 
hia fuggellion by the dcpolkions of 
two witneffes in the court which 
granted the prohibition ; otherwife 
the party hindered (hall have a con- 
fukation, and double cofts and da- 
mages. Tra/h V. French, Clerk, E. 
52 G. 3. 574 
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Thcjuflices of Dorfet\v^\\\VT under 
the flat 43 G. 3. c. 59., contradltd 
for the building of a new bridge in 
a diirerentfuc, in lieu of the old one, 
which was t iiiiioiis ; and having di- 
rcdlcd the old briilge to be taken 
down before the new one was paff- 
ablc, for the benefit of the old. ma- 
terials to be ufecl by the contradlor 
in flnifliing the new bridge j this 
Coint refmid a \vrit of prohibition 
to them, to rdtiain them from pulling 
down the old before the new bridge 
was paffahle ; though there were 
flrong aflldavits of the inconveni- 
ence and lofs to be fnllalned by the 
neighbourhood in being obliged to 
ufe a round-about way in the inter- 
val : referring the complainants to 
the ordinary lenudy by indidlment, 
if the pulling down the old bridge, 
under ilicfe circumllanccs, were a 
nufance ; and feeing no occafion^to 
interfere by applying a prompt re- 
medy of a nt>vcl kind in modern 
pradlice. Thr King v. The Juftces 
of Dorfet and Others, E. 52 G. 3. 

594 

PROPERTY TAX. 

A deed giaating an annuity within 
the time included by relation back 
in the property-tax a<fl 46 G. 3, 
r. (55., reciting the agreement for 
the purciiafe r.i a certain price of a 
certain annuity, //Vf from the property 
or income tax, and covenanting for 
the payment of it •zaithout any dedttc» 
tion in refpe^ of the property or income 
tax, or other paihameniary taxes, 
&;c. is not void in torn, but only 
to the extent ( 4 ' fjeli diiallowance, 
//ouv V. E. 52. G. 3. 

440 

PURCHASER OF GOODS, 

Su PaiNciPAt. and Agent, 

3. 4. 5» 6. 

QTJARTER SESSIONS, 

, Stc Sessions. 

RENT, 
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SETTLEMENT- 


RENT, 

Sfe Execution, 3. Landlord 
AND Tenant, 2. 

SALE-NOTE, 

See Agreement, j* 

SALE OF GOODS, 

See Principal and Agent- 
Agreement, 2. 

SCHOOLMASTER, 

See Settlement by Estate, i. 

SENTENCE OF CONDEMNA- 
TION, 

See Insurance. 

SESSIONS. 

An ^appeal a^ainft a poors’-rate in 
London or Middlefex mull be made 
as in all other counties to the next 
(i. c. next pradicable) general 
quarter feflions, though the Hat. 
17 G. 2. r. 38. 4. in its terms 

gives the appeal to the next general 
or quarter feflions ; it appearing 
from other parts of the as well 
as from other a£ts in pari materia, 
that thofe terms are ufed fynoni- 
mous ; and though in the two 
counties named there are four ge- 
neral as well as four general quarter 
feflions. The King v. The JuJiiees oj 
London f jF. 52 G. 3. 632 

SETTLEMENT — ly Apprentice- 

jhip. 

Since the aft of the 32 G. 3. c. 57.* 
for the regulation of parifli appren- 
tices j which recites tliai on the death 
of the majier during the term of fuch 
apprenticefhipy the agreement forfervice 
on the part of the apprentice it at an 
end, but the covenant for mainfe- 
nance on the part of the mailer 
flill continnes as far as his affets ext 


tend, or doubts have arifen wMth rc* 
fpeft thereto, &c. ; and then enadls 
that fuch covenants for maintenance 
of pariih apprentices, with whom no 
more than 5/. (hall be given, fhall 
not continue in force longer than 
for three calendar months after the 
death of the mailer, &c., during 
which three months the apprentice 
fliall continue to ferve the executors, 
&c., or their appointee ; and that 
within the rlirec months two jiiflices 
of the peace, on application of the 
widow or certain relatives of the 
mailer, may, by iqdorfement on the 
indenture, &c., direft fuch appren- 
tice to ferve out his time with the 
applicant ; fuch applicant having 
lived with and been part of the fa- 
mily of the mailer, &c., at his 
death : but otherwife, that fuch ap- 
prenticeiliip ihall be determined: and 
then it provides (/y.) that nothing 
thereinbefore contained JJjall extend to 
any parijh apprentice but to fuch only as 
Jhall he Having with and make part of 
the family, or he in the aBual employment 
of the original majler, £5*r., or of any 
fulfequent majler, i^c. appointed under 
the provjfions of the aft at the time of 
the death of fuch majler, Iffc* 

Held that a pariih apprentice, who was 
not living at the time of his miT- 
tiefs's death with her appointee under 
the provifions of theaBy though living 
with her fori by her individual con- 
fent, could not gain a fettlement in 
another parifli by ferviiig another 
miilrefs with the confent of the fan 
and ojftgnee of tlie original miilrefs, 
given after the death of the original 
mifrefs ; the contraft of fcrvice 
being declared by the recital of the 
aft to be at an end upon the death 
of the original miilrefs, unlefs con- 
tinued in the manner deferibed in 
the 2d, 3d, and 4th fedlions of 
the aft ; to which feftions the pro- 
vifo in the 5th feftion feems properly 
to apply. Ihe King v. The Inhabi-^ 
tants of Sheep/bead, If. 52 G- 3. 59 

SETTLE- 



SETTLEMENT. 


SETTLEMENT Certificate, 

See Settlement — hy Relief . 

SETTLEMENT EJlate. 

I. Under a dcvife.of B. to truftees in 
fee of a certain farm, upon truft 
to difpofe of the rents, iffnes, asid 
profits, as to 40J. a-ycar to the 
poor of the pdrifii, and the refidae 
to be paid to a fchool-maftcr, to be 
nominated by them to teach the 
poor children to read the bible ; 
the truflees, by an agreement in 
writing, reciting that they were 
poirefTed of and entitled to a fchool- 
houle, yard, garden, and premifes 
at A/, which they had agreed to let 
to IV i «S*. for the pnrpofcs men- 
tioned, thereby agreed with W, S 
to let him have the pofleflion. iife, 
and occupation of the Jchool-houlc, 
See. and premifes, for the purpofi of 
teaching the poor children of M. to read 
in the bible, purfuant to the will of 
B. : and in confidcraiion of his 
agreeing to teach the faid children, 
he was to refide on the premifes 
rent-free, and to be paid a certain 
annual fum by the trullccs ; who re- 
ferved to themfclves a power, for 
reafonable caufe, to fufpend his fa- 
lary, and that in cafe of his death 
tlffey fiiould turn his executors out 
of the premifes, and appoint another 
fchoolmaller thereto. Held that 
this was an appointment, though 
irregular in its form, of IV. S.^ under 
the will, as fehoohnafier, fo as to 
ive him a life-interell in the fchool- 
oufe, &c. and premifes of which 
he was put in pofl’cfllon, and to ena- 
ble him to gain a fcttlemciU by 40 

’days rclidence thereon ; though the 
trullecs fraudulently withjield from 
him part of the rents, iffucs, and 
profits of the truft eftate : and, that 
the finding of the fcdloiis, ‘‘ that 
the appointment was fraudulent and 
in no rcfpefl confiftent with the 


will,'» was to be underftood in that 
fenfe only, and not as imputing 
fnmd to the fchoolmafter himfelf, 
who was thus wronged, and who en- 
gaged to execute all the duties of 
his appointment under the will. 
The King v. The Inhabitants of 
Owerjhydc-Moor, is’. 52 G. 3. 356 
2. An attainted felon having been dif- 
charged by order of the fecretary of 
ftate, under the iign manual, figni- 
Aying his majefty’s pleafure to grant 
him an unconditional pardon, and 
direftiiig his name to be inferred in 
the^ next general pardon, (of the 
ifTiiing of which pardon there was 
fome negative evidence ;) and having 
aftei wards purchafed a copyhold 
for more than 30/., to which he 
was admitted upon fnrrender for- 
mally made, aud refided on and re- 
ceived the ifTucs and profits of it for 
nine years, without impcachmAt of 
his title ; gained a lettlemcnt by fuch 
rclidence thereon for 40 days, and 
comiminicatcd fuch his fettJement to 
an iinemancipated child, part of his 
family The King v. The Inhabit 
tants of Haddenham, E. 52 G. 3. 

SETTLE MEN T — by Evidence of 
Relief 

Evidence cf a fettlement in by 
(hewing that the pauperis grand- 
father came into B., under a certifi- 
cate from // , is rebutted by (hewing 
that B. had relieved the pauper and 
his family while reiiding in other 
places The Kingv The Inhabitants 
of Stanley <um-lVrenthorpe, i?. 52 G.3. 

350 

SETTLEMENT Hiring and 
Service. 

I. An unmarried man agreed on the 
17th of QBoher 1803, ferve a 
mafter for the year, at yx. 6^. a- 

• week i and received thofe wages till 

the 
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SETTLEMENT. 


the 13th of Ofloher 1804 ; three 
or four days before winch (having 
in the mean time married,) he agreed 
■with his mailer to Icrve him for ano- 
ther year at lOJ. a-week, wlu'ch fum 
he received on the 20th of Odoher^ 
and ferved more than a-year after- 
wards : Held that this was evidence 
upon which the refTions might draw 
the conclufion that the original 
hiring w^as for tlie fpace of a year, 
and not merely for the current year 
of 1803, and tliat there was a fuf- 
ficient fervice for a year, coupled 
with fuch hiring, to gain a fcttle- 
ment. The King v. The Inhaht- 
tanU of Overnorioti, ii. G. ^ 

347 

2 . A poor boy of 16 years of age, 
offered to ferve a pari/honer of i?., 
who afkcd him if he was willing to- 
bind hay, &c. and do whatever elfe 
hd was bid ; to which the boy faid 
he was willing ; and the otlier took 
him home to B, ; but a day or two 
afterwards told the boy he could 
not keep him if he could not get 
belter clothes ; when the boy faid 
that the ovcifeer of J, would find 
him clothes ; and the next day ac- 
companied his maftcr to the overfeer 
of j , wlio agreed to find clothes, 
but llipulatcd with the mailer, and 
the latter agreed to pay the over- 
feer IS. a-wetk for the parifli, on 
account of the clothes found. 
The overfeer at the fame time afked 
the boy, in the mailer’s prcfcrJCc, if 
he went willingly into the mailer’s 
fervice ; to which the buy aflenced. 
Held that this was a contraft of 
hiring by the boy himfelf, and not 
merely by the overfeer, under which 
a fcitlcment might be gained by a 
year’s fervice. The King v. Jhe 
Jnbahitants of Dunton, L, 

' 352 

j. Where a pauper bad ferved a mailer 
under undamped articles of agree- 
ment to work with him for three 
years, at cerlaiu rates of weekly 


wages, and under certain covenants, 
after which he had continued to 
ferve his mailer for four years longer, 
without coming to any new agree- 
ment ; though fuch undamped writ- 
ing cannot be received as evidence 
for the pnrpofe of proving the agree- 
ment between the parties, yet the 
frfilons may look at it for the pur- 
pofe of feeing when it ceafed to 
operate, in order to guide them in 
receiving parol cvideticc of fervice 
for the lad four years, at wages ; 
from whence the ftflions might pre- 
lume a yearly contradt. I'he King v. 
The Inhabitants of Pendleton^ E. 
52 G. 3. 449 

SETTLEMENT ^ Tenement of 
lol. a-year n 

The pauper having agreed to com- 
mence tenant of premifes of the va- 
lue of mure than lo/. a-year from 
the 5th- of July^ when the former 
tenant was to quit, by permiflion of 
the tlicn tenant put in feveral of his 
goods in the (hop, of which he 
received the key, on difftrent days 
before the 25 th of June^ and after - 
waids worked in the Ihop : on that 
day, finding the key of the houfe 
in the outward door, he took it, 
and put forne goods in the houfe, by 
pvrmiirion of the tenant and land- 
lord, and continued to do the fame 
on different days till the 3d of Jnlyt 
when he and his family went to 
fleep there ; the proper tenant hav- 
ing left the houfe on the 25th of 
June : held that this putting of 
gc :»d3 in the Atop and houfe, bj'" 
permiffion of the outgoing tenant 
and the landlord, and the going to 
work in the /hop, was no occupa- 
tion of the premifes by the pauper, 
in the relation of tenant of the pre- 
mifes, before the time when his te- 
nancy w^as agreed to commence ; 
but that he was removable on the 
28th of junci when he was aftually 
charge^ 
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STAMP. 
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cliargeable to the paiifli. The King 
The Inhabitants of St. Michael^ in 
Coventry, E. 567 

SETTLEMENT — Witnefs. 

After Cl fettlement proved at the fef- 
fions by the appellants in a third 
pariHi, a rated inhabitant of fuoh 
third parifh is not a competent wit- 
nefs fr)r llie refriondents to dslprove 
that fettlement; being- direiUy inte- 
refted in the judgment of the fcf* 
Hons on thrjt quellix)n, in^fmuch as 
the order, if cojifirmcd, would be 
coricluiive evidence of the fottle- 
ment being at that time in the 
appellant's parifh, upon a Inofequcnl 
order of removal from thence to 
fueh third parifli. The King w The 
Inhabitants of Ttrringtony E. ^ 1 G.^- 

47 * 

SHERIFF, 

See Lxecutionj I. 

The fheriffs of London to whom, as 
iijcli, a writ of fpecial capias was 
dircdltd, under which they arrclled 
the phuutifF, cannot be fuejd for da 
magcb for not having taken bail for 
his appeal ance, according to the 
flat. 2 ^ II. 6 . c (j. : the j»j]icnncy of 
the bail tendered bcintj only alleged 
to be <within Midditfex and London 
t&h^i together; though it was alfo 
averred that from lime immemorial 
the .fame peiions had always been 
duly appointed to, and had cxercifcd 
the office of (her iff of the two 
counties at the fame time, and that 
the defendants were fliciitFs ot both 
at the time of the giicvance com- 
plained oi. The Hat. 23 //. 6. c 9 
being a public ad, need not be fpe- 
cially pleaded. Lovelis. Sir fllh'inm 
Phmer. Knt., and S. Goodhchcre^ 
Sheriffs of the City of London f- L. 
520.3. 320 

SHIP'S-PAPERS, 

See Insurance, 17* 


SOLICITOR, 

See Action on the Case, 3. 
SOUTHWARK COURT. 

If a defendant lodge within the jurif- 
di6tIon of the Southwark Court of 
Conlcience ad, 22 G c. 47., 
havir'g conuzdiice of caufes to the 
amount of 5/ , by Hat. 46 G. 3. 
c 78 , thongo be carry on Ins bu- 
Tinefs, and the givjds were delivered 
out of the jurirdidion, and the 
plaintiff had no knowledge of hia 
lodging within it tdl alter the pro- 
cefs was fued out ; yet he is within 
the ftatutes. Spencer v, Hoiloway^ 

E. 52 G. 3. 6+7 

STAMP, 

See Annuity, i & 2. Lease, 1. 

1. A bill drawn on the ift*of 
Augujiy at two months, by A. on 
H, payable to tlie order of the 
drawer, and accepted and le-deli- 
vered by B. as a fecurity h>r a debt, 
and kept by A. tor 20 days can- 
not be alteu-d in ils legal effed by 
bringing forward the date to the 

without a new llamp ; though 
by the con lent of the acceptor, 
and before iiidiMfement and delivery 
to a third peifon; the alteration 
not being made to corred a millake 
in the on'ginal form of the bill, 
which war. drawn conformably to 
the original intention of the parties, 
and available in that form Bathe 
and /mother v. Tayior, E. 52 G. 3. 

412 

2. Where a pauper had ferved a maf- 
ter under unilamptd articles of 
agreement, to woik with hirn for 
three years, at ccitain rates 0f 
weekly wages, and under certain 
co\enants ; after wlilcti he hvid con- 
tinued to ferve his mafler for four 
years longer, without coming to 
any new agreement ; though fuck 
uiirtampcd writing cannot be re- 
ceived 
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ccived as evidence for the purpofe 
of proving the agreeincBt between 
the parties, yet the fcfljons may look 
at it for the piirpofe of feeing 
when it ecafed to operate, in order 
to guide them in receiving paiol evi- 
dence of fervice for the lad four 
years, at wages ; from whence the 
fclfioiis might prefume a yearly 
contrail. Tie Kin^ v. The Inha- 
hitanis of Pendleton^ E, 52 G. 3. 449 

3. By the ftatutes 35 G, 3. c. 63. 
f 14., and 48 G- 3. c. 149., if fc- 
Veral diftinfl intcrefts be infured in 
the fame policy, though as for one 
entire ftim, on goods to be there- 
after declared and valued and it 
appear in fadl that the feveral in- 
tereds included fta6lional parts of 
ico/., which intereda were after- 
wards declared and indorfed on the 
policy ; fuch policy cannot be given 
in evidence nor is available in law to 
any extent, unlefs damped with a 
damp of fufficient value to cover all 
fuch fradlional parts, though it 
Were fufficient to cover the eiKire 
fum infured. Rapp v. Allnutt^ E. 
yz G. 3. 601 

STATUTES. 

An a£> pafled in the 14 G. 2. enabling 
T, S, lord of the manor of his 
heirs and affigns, at their cods, to 
convey water in pipes from his 
edate there to Porifmouthy and 
through the drccts, and for that 
purpofe to break up the pavement, 
making good the fame again, is 
not repealed by the a<ft of the 
32 G. 3., paffed above 50 years af- 
terwards, vefting the property and 
Control of the pavement in commif- 
doners, without exception of the 
former right ; the two ads not being 
inconfidcnt, but giving the feverd 
jpowers to be exercifed for different 
purpofes: and the water-works, &c. 
together with the powers under the 
firff afl, may be afterwards executed 
by the a^gofi of Smithy to whom the 


fame, apart from the manor, were 
conveyed by inefne aflignments j 
though fuch powers had lain dor- 
mant lince feven years after the pair- 
ing of the a^d, till the 49 G. 3, 
But if Smiths alfigns break up the 
pavement for the purpofe of execut- 
ing the powers referved to them, 
without redoring it again, they are 
amcfiiable cither by indidment, or 
by adfion, for injury done to the 
property of the coinmiflioners. 
Goldfon V. Buck^ E, 52 G, 3. 
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Hen. VI. 

23. 9. (Bail-bond) 320 

Edw. VI. 

2 Sc 5. 13. (Tithes) 641 

/ 14. (Cods in 
Prohibition} 37^3^ 

ETi%alelh. 

5, c. 4. ^.31. (Trade. Ap- 

prenticelhip) i6r 

43. r, 2. f.(). (Ovcifetrs* Ac- 
counts) 209 

James I. 

21. ff. 19. /ri. (Bankrupt) 21 

I Charles II. ‘ 

13 & 14. C.4. /. 19. (Unifor- 
mity) 117 

r. ij. /. 3, (Cudoni- 
houfe Clearance) 33 

22 & 23. c, 25. f 2. (Game) 456 

29- (Stat. ot Frauds) 272 

y:i7- 103 

William and Mary. 

T. c. 18. (Toleration) 577- 59t) 

5. f. If. (Cods on Certiorari) 57^ 

B & 9. II. / 3. (Cods in 

Prohibitioa) 57^ 

r. 3Q, (Qutfrte# SclSous. 
'Cofts) 633, 4 
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Anne, 

5, f. 14. (Game) 271. 456. 460 
S. 14. (Rent- Execu. 

tionj 230 

George I- 

6# 18. y. 18 & 19. (Trans- 

ferable flock. Nufaiice) 511 

George 11 , 

4. f. 28- (Rent) 286 

5 ‘ 30* / 7* * (Bankrupt) 248 

13. 18./. 5. (Glafs) 340 

14- c, 43. {Port/mouth water- 
works) 3^2 

17. 38. (Overfeers’ ac- 
counts) 200 

(Appeal. ScfTions) 632 

22, c. 47. couic) 617 

Gtorgelll, 

23. r. 58. (Agreement (lamp) 451 

28. ^6. (Infiuancc) 4 

32. 57» (Apprentices) 59 

r. 103. ( Port/mouth 372 

35. (infurance llamp j 601 

43- ^- 57 ' (Convoy aa) 517 

r. 59. ( T 3 r id ge) 594 

44. f. 98. (Horfe duly) 257 

46. 65. (Property-tax) 440 

£■.87. (Souih^joark court) 647 

48. £■.37. (Tradingliccncc) 52. 261 

47 ? j 

f- 74 - /il- (MalUluty) 333 
r. 126. / 2 . (Trading li, 1 
cence) 477 ! 

r. 149. (Infurance, Stamp) 6ui | 

49. c. 60. (Trading licence) 52 

STOCK, 

• 5^^Nusance, i; I 


STOPPING IN TRANSITU, 

See Trade, 5:c», 6- 

VoL. XV. 


TAXES, 

Horse Duty. Property Tax* 
TERRIER, 

^Ce TililliS. 

TITHES. 

Ill debt upon the flat. 2 3 Ed, 6 , 

£r. 13. for not fetting out a tenth, 
as the tithe of hay, the plaintifT is 
entitled to rccovei upon his coimnori 
law right, unlefs there he evidence 
of feme certain good modus or cuf- 
tomary payment in lieu of the com- 
mon law tithe. And though the 
plamiiff gave in evidence a tcirler 
of i fating a cuflom to take 

the eleventh cock of hay in a cer- 
tain advanced flate of preparation, 
and tliuiigh his own nnd the ife- 
feudant^s vvitneires Hated other 
varying modes of payment j yet the 
Unki not being conclulive, and the 
jury not finding the nth or any 
other fpecific enlloinafy mode of 
titldng, the piaiutiu is entitled to 
recover. BlundcU, Clerky and Zither^ 
toil V- MawJejhyy E, 

64 1 

TITLE, 

See Lease, 2> 

TRADE, AND TRADING 
LICENCE. 

I, Though it fliouid be doubtful 
whether the ftat. 48 G. 3. c, 37- 
empowering his inajefty, by order 
in council, to permit during the w'ar, 
&c. the imporiation of fucfi goods 
as fhali be fpedjlcd therein from any 
place from which the Britijh flag is 
excluded in any foreign veffel, 
auihorizea an oider in council, li- 
ccnfing a Bntjjh merchant, in general 
Y y terms. 
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terms^ to import a cargo “ of fuch 

' goods, as are permitted by lanu to be 
imported (except German linens , flock- 
jijbt and oil ) yet an importation 
into Great Britain from a port of 
Bufjla, under fuch a licence, of 
fuch lawful goods in a neutral Ham‘ 
burgh fhip, was held to be autho- 
rized by the Hat. 496^.3. c. 60., 
which makes it lawful, under any 
order of council already iflued or 
to be iffued, to import from any 
part of Europe or Africa^ in any 
Briiijh or other fhip of an alien 
friend, in any manner navigated, any 
goods which may he lawfully imported^ 
the growth or produce of any 
country, on payment of duties, &c. ; 
and therefore an infurance on fuch 
goods for the voyage is legal. 
Schroder v. Vaux^ H* yi G. 3 
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a.^And fuch infurance is valid not* 
withllanding the licence was li- 
mited to be in force until the 29th 
of Settemkerj and the fhip did not 
fail from the foreign port till the 
4th of O&ober ; it appearing that 
the goods were loaded on board by 
the 1 2th of September, and the ad- 
venture was then botia fide pro- 
fccuting under the licence, and the 
policy attaching at and from her 
loading port. ib. 

3. The king having, by orders in 
council, declared certain ports in 
St, Domingo not hoftile^ which had 
formerly been, but were no longer 
In the pofleflion nor under the domi- j 
nioii of France ; though fuch decla- 
rations were made for collateral and 
limited purpofes, not covering in 
terms the trading in queftion, yet a 
trading to fuch ports from parts of 
the king’s dominions, not named 
in fuch prior limited orders, was 
held to be legalized, the fame as 
to neutral ports in general, by 
fuch authoritative recognition of 
thofe ports in Su Domingo not being 


hollile. And the inference as t(/ 
the legality of fuch neutral tiade 
is not rebutted by a fubfequent order 
of council opening the trade gene-* 
rally (fo as to cover in its terms 
the particular acNenture) to al! ports 
of St. Domingo not in the pofTelllon 
of France^ And fuch trade to neu- 
tral ports, requiring no licence from 
the crown, is not rcllridted by the 
fadl of a Britfh fhip carrying a li- 
cence for trading to thofe ports from 
Great Britain with a ctUnin fpccificd 
cargo ; but the Britt(h trader may 
not with (landing carry other lawful 
goods, and inlurc his whole adven- 
ture, and may recover from the un- 
derwriter a lofs arifing from capture 
by a Britibh cruizer, though induced 
by the fa6l of fuch trading with 
goods not covered by the licence 
which was produced to the captor : 
for the licence itfelf not being necef- 
fary, the carrying of goods not in- 
cluded in it was no legal caiife of 
feizure, however it might operate 
upon the quedion of colls in the 
prize court. Blackburne v. Thompfm% 
//. 52 G. 3. ' 81 

4. Quserc whether a perfon, not hav- 
ing ferved as apprentice to the trade 
of a miller, who embarked his capi- 
tal in a mill, wliich he fuperTiitends, 
and derives the profits of it, through 
the agency of a foreman ilatutably 
qualified, to whom he gave direc- 
tions as to the order in which tlic 
corn of the fevcral cuftomers fhould 
be ground ; but no otherwife inter- 
fered in the management, and never 
engaged in the manual cxercife of 
file trade ; be liable to the penalty 
given by the flat. 5. Eli% c. 

Keen v. Dormay^ //. 52 G. 3. 

,i6f 

5. Excrcidng a trade for feven years 
without niolellation exempts from 
the penalty of the ad. Walltn v. 
Houlton, in 1759, before all the 
judges, ib% (65. 

6. A trad- 
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15. A trading licence from the crown 
to Britijh merchants, to fend a (hip 
in ballaft to an enemy's port, there 
to receive and load a cargo, and im* 
port it into this country, by legal- 
izing the purchafe by the fubje 6 l, 
legalizes the fale by the enemy, 
and impliedly legalizes the vendor- 
enemy’s right to ilop the goods 
in tranfita after their arrival in port 
here, upon the intermediate infol- 
vency of the vendees, after a part- 
payment only, (which was offered 
to be refunded^) and alfo to employ 
an agent here for that purpofe : 
and fnch agent having poffeffed 
himfelf of the goods, the aflignecs 
of the bankrupt vendees cannot re- 
cover from him the value of them 
in trover. Fenton and Another^ Af^ 
Jignees of Rennards^ Bankrupts^ v- | 
Pearfen^ E, 52 G. 3. 419 

y. A licence granted by the fccretary 
of ftate, under an order in council, 
by virtue of the flat. 48 Geo. 3. 
c. it 6 * /, 2. to P, B, and C, (who 
were in fa£l Britj/h merchants re- 
fiding here, but were not fo ex- 
preffed to be in the licence,) on be- 
half of ihemfelves and others, to 
export goods on boar^ a certain 
veffcl, bearing any flag except the 
French^ from London to any port in 
Balticy (of which moft were at that 
tirtle hoftile, but fome were neu- 
tral,) will not warrant an export of 
goods which were the property at 
the time of the fhipment of an alien 
enemy, a Rujfan fubjeft refiding at 
Peterlburghy then a hollile port of 
the Baltic y to which place the cargo 
was configned, and at whofe deiire 
the licence was obtained by P, B. 
and C, : and therefore a policy ef- 
feded on fucli goods by fuch fhip 
from London to Peterfburgh, in the 
names of Brilifl) agents here, who 
averred the intcrett to be in the 
RuJJian alien enemy, was held bad ; 
and that fuch policy was alfo un- 
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available to cover a lofs occafioned 
by the feizure and condemnation of 
the affiired’s own government, after 
the arrival of the (hip and cargo at 
Peter jhurgh. Mennett v. Bonham^ E. 

J2 3- . . 477 

8, An admiralty licence, obtained 
under the convoy 43 G. 3. 
c 57., for a (hip to fail without con- 
voy, deferibing her as bound on a 
voyage to Gxhraltary when in fa6l 
(he failed from hence with inftruc- 
tions to make the bed of her way 
dired to Palermo^ without touching 
at Gibraltar y unlefs ordered into the 
bay by any cruizers which (lie might 
meet in pafling it, is fraudulent and 
void, and will not legalize an infur- 
ance, by the charterer of fuch (hip 
failing without convoy, upon goods 
put on board, and infured fmm nence 
to Palermoy See., with liberty to pro- 
ceed to any ports to feek convoy, fee., 
and therefore will not cover a lofs 
which happened in the latter part 
of the voyage, though the fliip did 
in fa£t go into Gibraltar, being 
compelled to it by ftrefs of weaAer 
againff the mailer’s intentions, and 
though HO convoy was to be pro- 
cured there, nor licence to proceed 
without it. Ingham v. Agnewy E. 

52 (r. 3. 517 

9. From a licence to A. and B. (who 
were in fad Britj/h merchants redd- 
ing here) to export goods in a cer- 
tain (hip to any port* in the Baltic y 
not blockaded, and to whomfoever 
the property might appear to be- 
long, the majority of the Court did 
not fufUciently collect the intention 
of the crown to cover the property 
of enemies (hipped from hence to 
an enemy’s ports ; fome ports in the 
Baltic being neutral at the time, 
though moll of them were hoftile. 
Flwdt V, Crokatt, E. 52 G. 3, 

522 
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TRESPASS. 


TROVER. 


fig 2 

lo. Wlictlicr nr not a licence under 
the Uat. c. 126 , to C. F, 

and C'n., oJ Lmidufiy nicrcbants, un 
bthaJi of thcnile'VL'S and 01 hers, to 
c\'j' 03 t on houid a ccrtaii^ vefToI, bear* 
ii.’ir any flag except the French y a 
c.’, go of Br'itifn n 3 anntaitu*'ca and 
colonial produce from i^ondon to 
jirchati^rl, and to import from 
thence i cargo on board the faid 
fliip of Inch goods as may lawfully 
be ini|OUed, w^onJd wanant an cx- 
portatuiu uf the govjdo liceiifed by a 
Rnjj'>.ui purebafer bjre, Rujfm being 
then boitile ; ii all events if fuch 
RujJyjn owner ami alien cneniv in- 
fiire the gonds on the voyage from 
J.otufnn to Anh^hge^y and they be 
fevtd and <:oiiden;u*;'d by h»s own 
govcrruiciit upon their arrived, he 
cannot recover, by the opinion of a 
luaj *tty of the Court. Flindt v. 
VVo//, /i. 52 Oh 3, 525 

TRANSrERABLE STOCK, 

See NusanC£, f. 

TRANSITU, 

Sic Trade, &c., 6. 

TRESPASS, 

Sec Oxford University. 

If. In trefpafs qnare clafiim fregit if 
the defendant pkad the geneial 
iflue, and alfo a lpec!al juflification, 
that the locus in quo was part of 
a certain conunon held, which way 
then allotted to him by the lect jury 
of the m?m)r; and the plaintifT re*, 
ply and new allign to the fpecial plea, 
rdter felting out the abbiittals of the 
cl des irtTpaircd upon, that the clofcs 
^^cv^ly affigncd are different from the 
defendant’s alloiment ; if In fa^l they 2 
be the fame, the defendant is entitled 
to a verdict on the iffuc upon the 

9 


uw alEgnmeut. Praii r. Groorne^ 

S2G.s> 235 

2. To a plea of juflUlcatlon in trefpafs. 
Tinder a capias ad fatisfaciendum 
ifl'ucd at the ba'i of tlie now defen- 
dant againft tiic now plaintiff, by 
virtue of which the latter was ar-r 
reiled and detained till payment of 
1267/., if th( plaintifT reply tl^at the 
writ was inegularly iHiud for fo 
much, wherL.s'j it ought ( uly to have 
been fnr ?co/. , :u'd that the Court 
after\-^a!ds, on motion, acred ii to 
he quajlj^d ; which fait v/as found 
for the pldintiil; the Coii»-t will in« 
t-'iid on the ]jlan:liff's own ffew’Ing 
that the vua't was only for the 

; etccefs, and w II thciclote ai :eli: the 
- jiidgrriCtU. King v. heurifout oncj 
£• 52 U, 3. 61:5 

TROVER, 

Sic Award, 2. 

Tkadiwg Licence, <>. 

I. Under a fubmihlon to an arhitrntor 
of all inattci'K in difference bctwxcn 
landlord and icnaul, the arbitrator 
awarded, inter alia, that a ftack of 
hay, left upon the prernifes by the 
tenant, fluniid be delivered up by 
him to tijcl'tndlord by a certain day, 
upon the tenant being paid or al- 
lowed a certain furn in faiisfatSdion 
for it : Idtdd that the property in 
the* hay did nut pafs to the landhud 
on his tender of the money, by the 
mere force of the award, agauiil flie 
confent of the tenant, who rcfnfcd 
to accept the money or dfdiver up 
the hay ; and. therefore that tlie 
landloid could not niaiulain trover 
fur it; but his remedy w.'s upon, the 
award. liunUr v. like^ IJ , ^2 0.3. 

ICO 

. A iradifman fupplyfng a man ied 
won'au living apajt from her huf- 
bai:d with funTiture upon hire, docs 



VENDOR AND VENDEE. 


!)ot thereby deveft himfclf of the 
prefent right of property in fuch 
goods, inafrnuch as the married wo- 
man was incapable of acquiring it 
by any contrail ; and therefore if 
the iheriff take fuch goods in exe- 
cution at the fiiit of llie hu(banJ *3 
creditor, trover lies by the tradef- 
inan. But if the contract had been 
valid, the goods being let to hire ge- 
nerally, without any lime limited, 
notice to determine the contrail 
given to the flieriff’s officer, and not 
to the other contracling party, would 
not. be fufficient to determine the 
contrail. Smith v. Plomer^ Knf^ht^ 
and Another y Sheriffs of Mhidlefcx, E 
52 G. 3. ^07 

TRUST ESTx\TE, 

Sec 

UNIVERSITY, 

Set Oxford University. 

VENDOR AND VENDEE. 

i. The hat. 2iynr,[, r.rg. /. Ii. 
only transfers to the ailignee*^ of a 
bankrupt fuch good'? as, by thecon- 
fent of the true owner, the bank- 
rupt has in his pofleffioii at the time 
of tJie hanlruptcj'. T)icrcR>re where 
the purchafer of goods, lying at a 
wharf in the naiiit of the fell.., rc- 
(ei.cd from him at tlic time of the 
fale an order on the whai finger jbr 
the delivery of the goods, but fuf- 
fered them to remain in the name of 
the feller for fcveral months after; 
during which time the feller difpofed 
of a part thereof ; hut upon noiicj 
<>f^ the fdler’fi infolvency the pur- 
thafer cau*ed the order to tlie '.vhm- 
fingcr,aud had tlx goods tranhen-ed 
into hie own name ; and nine days 
rjfter that the feller became bank- 
uipt : Held that the affignees of the 
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bankrupt were not entitled to thefe 
goods; for there was a complete 
transfer of the poffieffion before the 
bankruptcy. fones and Another^ 
AJfgnccs of Mingay and Co.y Bank-^ 
ruptSf V. Dwyer and Another^ H* 
52 G. 3. 11 

Whether the ftatute would 
at any rate have extended to goods 
the joint property of two traders, but 
dcpofiicd at the wharf in the name 
of one only, who, after fuch fale in 
his own name, became bankrupt I 

ibid* 

Alfo, whether a broker, 
who fells goods and receives the 
money for them on account of his 
principal, can controvert his title to 
the goods in an S(.‘bVn brough?: 
againll him by the principal, for the 
money ? iltdm 

2. A material alteration in a fale-note 

by the broker, after the bargain 
made, at the intlance of the feller, 
without the confeiit of t:'e pnrchaier, 
annuls the indrurncMt, lo as to pre- 
clu'E the feller ftom lecovering 
U{' )ji the contract; evidenced by 
the iniViiinumf fo altered by him. 
P(>wtU and O'/'^rs v, Dii\it and 
Othrrsy II. G. J,. 29 

3, Where a purchnFcr of hemp lying; 

at ndnris in Lnndony had, at the time 
of hii purchal.:, the hemp trcnsferrecl 
in tlie whaefigcrhi books into the 
rnmc of the hi(*ker who cliecledthe 
purrliafc for lii;n, and v/lioie ordi- 
nary bufincrs It wis tc buy and fell 
hemp; this vrs hclo to give the 
broker an implied aullioilly to icll 
it, and tlnU his fair and receipt of 
the nn'oty ]. 'uvl hii, nnkrh;»vn piin- 
ci,v.!. h'O if ii be tianiiitrred i:ito 
the names of *’ P o; S.f* tiuU i?, 
of tlie piine'pal 01 bioker. Fieier^ 
tag V Bujh on ! /hrjihery Afigoee* of 
jfIo\'-u.'tird and jJunhupis^ 

ILS^G.2r 3 « 
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WITNESS. 




If the ftller of goods, knowing at 
the time that the buyer, though 
dealing with him in his own name, 
is in truth the agent of another, 
ele6l to give the credit to fuch 
agent, he cannot afterwards recover 
the value again (I the known princi- 
pal : but if the principal be not 
known at the time of the purchafe 
made by the agent, it feems that 
when difeovered, the principal or the 
agent may be fued, at the eled\ion 
of the feller ; unlrls where, by the 
yfage of trade, the credit is under- 
llood to be confined to the agent fo 
dealing ; as particularly in the cafe 
of principals refiding abroad. Pa- 
ter fon and Another v. Gandafeaui^ H. 
52 G. 3. 62 

f. A memorandum in writing of a 
contra6f for the purchafe of flour by 
the defendant of the plaintiff, a 
miller, taken by the plaintiff's rider, 
in his common order book, in thefe 
terms ; 1 9th Feh, 1811 — of John 

Smith 64/." (which was explained | 
by the wilncfs to mean fo much re- 
ceived of the defendant in fatisfac- 
tion of 3 former order), ‘‘ Do. 40 
of 3^58/;" (which was explained 
to mean an order for 40 facks of 
flour called at j8/. a fack), 
and this without any fignaiurcj is 
not a fufiicient memorandum in 
wiiting of the bargain within the 
flatute of frauds, 29 Car. 2. r. 3. 
1/. 17. to bind the defendant; though 
it was read over to bim^ by his defire 
at the time it was written. And | 
fuch defedtve memorandum cannot j 
be fupplied by a letter written after- 
wards by the defendant, in which, 
though he recognized the order, 
yet he infifted that fhe flour had not 
been delivered in time, and therefore 
he was not bound to uke it: and 
it was not competent for the plain- 
tiff to prove, by the parol teftimony 
•f the perfon who took the order, 
14 


I that there was no fuch term in the 
contraA as to deliver the flour with- 

I in a given time. Cooper v. Smithy 
H. 52 G. 3. 103 

6. A tiading licence from the crown 
to BrUyh merchants to fend a flu’p 
in ballaft to an enemy's port, there 
to receive and load a cargo and im- 
port it into this country, by legaliz- 
ing the purchafe by the fubjc6f le- 
galizes the idle by the enemy, and 
impliedly legalizco the vendor ene- 
my's right to flop the goods in tran- 
fitu after their arrival in port here, 
upon the intermediate infolvcncy of 
the vendees after a pait payment 
only, (which was offered to be re- 
funded) and to employ an agent 
here for that purpofe, and fuch 
agent having poffeifed himfclf of the 
goods, the alfignees of the bankrupt 
vendees cannot recover from them the 
value of the goods in trover. Fenton 
and Another t AJJignees of R. and 7 *. 
Rennardsf Bankrupts^ v. Pearfon and 
Another^ F. 52 G. 3. 419 

VOIR DIRE, 

See Witness, i. 

WARRANT OF ATTORNEY. 

K joint warrant of attorney, given to 
enter judgment upon a joint and fe* 
veral bond, will not authorize the 
cn cring up judgment againft the 
furvivor only. Gee v. Lane, E» 
52 G. 3. 59* 

WITNESS. 

1. Upon appeal againft an order of 
removal, the appellant tow«!ifhip 
having produced one of its inhabi* 
tants as a witnefs, who being exa- 
mined upon the voir dire ftated that 
he was the occupier of a cottage 

there 



WITNESS. 


iJicre of the annual value of 25 fhil* 
lings, but that he was not rated to 
fix>r paid any public rate or tax ; 
fuch anfwer mull be taken to be 
true for the purpofc ; and it cannot 
be objedled to his examination in 
chief, that the bell evidence of ^hc 
fa6l was not given, by the produc- 
tion of the rate itfeif. ^he King v* 
The Inhabitants of the Toivn/Kip of 
Gi/burn^ H. 52 6.3. 57 

• After a fcttlenient proved at the 
fcllions by the appellants in a third 
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parllh, a rated inhabitant of fucli 
third parilh is not a competent wit- 
nefs for the refpondents to difprovc 
that fettlcment, being diredly iiue- 
rellcd in the judgment of the lellion* 
on that qucltion, inafmuch as the 
order if conlirmerl would be conclu- 
five evidence of the fcttlement being 
at that time in the appellants’ pa- 
rilh, upon a fubfequent order of re- 
moval from thence to fuch third 
pariH). 7 he King v. The Inhabitants 
of Terrington^ E* 52 G. 3. 471 
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